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Augist 1L, 1952

To the Attorney Gemeral
Re! 'Fore River Bridge.

, The question has been raised in regard to the praoppsed Fore
River Bridge whether the legislative act which authorizes its conw
struction (Chapter L54 P&8 1949) contraveneg the first .sentence of
Section 14, Articlie IX of the Constitution of Maine (Murchie Edf«
tion) whicﬁ reads as follows?

"The credit ot the state shall not be
directly or indirectly loaned in any case.'

In considering this question a brief statement of general
principles is helptul,

"Taxatign, by the very meaning ot the word,
1s tor public purposes, and tor thoge the right
.0t the government, to impose taxesg is unlimited.”
"Opinion of the Justices. 58 Me.591.

The spending of public¢ funds as a giit or loan to agglgt in-
dividuals or .corporations to carry on manutacturing of variousg
kinds contravenes constitutionmal Llimitations. Although the line
ot ‘demarcation 1s not always .clear and well detined between what
is tor public and what tor private purpasesd, it is clear that the
State or a municipal corporation may experd public fundd to main-
tain water works and Lighting plants. Laws authorizing bounties
to railrpads were held invalid in several ¢arly cases, but in all
jurisdictions except two or three, it is now well settled that the
construction of a raillroad is such a public enterprise as warranta
the uge of the taxing power where there areg no express constitutional
limitationg to the contrary., Grey, Limitatlons of Taxing Power and .
Public Indebtedness, 1906, Chapter 4; Section 1YL.

With these principles in mind, we might well ask: What 1is the
scope of the constitutional provision in question? This provigion
was added to the Constitution in L84/ by amendment and patently was
designed to correct some evil then existing.

"The constitutional provision should be
construed with reference to the evils he was
intended to correct."

Sun Printing and Publishing Association
V. New York, 1897, L5Z N.Y. 257.

Without making extensive regearch into the existing factual
situation in L¥4/, we may speculate that there are at l¢agt three
possible interpretations as to the scope of this provigion, and
we will consider each in turn.

‘First: This constitutional provision may prohibit the legis~
lature from lending the credit ot the state to individiials, asso=
ciations or corporations for private purposes. As we have noted



"

thereto., Ag the court pointed out in Opinion of the Justices, 1

e, s R

abgve, the legisglature may not exercige the taxing pgwer for
private interests. Congtruing the lending of the state's credit
ag a geparate and digtinet function irom the exerpise ot the -
taxing power, this canstitutional provision may have been designed
to prevent .such lending of tredit. This interpretation appears tq
be mpst unlikely. It would add little to the then exigting cons
gtitutional Limitatlons, and thére is Little Likelihood that there
wasg any marked tendency In the year L84/ for the state to Lend its
credit for private individduals. However, 1f this interpretation
ghould be correct, the constitutional provision in question would
not apply to the act guthorizing expenditures tor the Fore River
Bridge. This act, viewed In its strongest Light &g a loan of eredit
by the gtate to the railroad, 1s. nevértheless an expenditure for a
publiec purpose as painted out above. A constitutional provision
limiting the Llending of credits ror private purposes would, of
course, ngt limit the lending of credit tor public purposeés.

~ Second: .This comstitutional provision may be a limitation om
the pgwex or the lLeglslature to pledge the cradit ok the gtate for

mecessary public purposesg. Thig would appedr to be the most likely

interpretation congidering the provision in the Light of ita comtéxt
and in regard to the few facts which we knaw ot the exlsting situa«
tion in 1847. It is well settled that the provisions ot a (onstitu-
tion or other writing are nqt to be construed apart trom their sonx
text, but, rather, the context is to be considered to impdrt meaning
and to aid in the corngtruetion ot .an amblguous word, phrase or
gentence. The gentence in question 1s but the rirst sentence of
Section L4 of Artiecle IX of the Congstitution. The remainder of Section
14 deals specifically with the debt limit of .the gtate and exeegg%nna
53 Me. 588: *

Wprior to this amendment, there was no constis«
tutional Limitation on the power of the legiglaturs
to create debts in behalt ot the stdate, The general
design was tq provide ‘a perpetual check against
rashness or improvidence. 'The credit ot the state
shall not be directly or indirectly leoaned in any
case.' This indicates the great purpose of the
amendment."

. Congildering Section 14 ag a Limitation on the power of the
Legisiature to make .expenditures in excess of apprpprilations even
for necegsary public purposes, the first sentence completes the
plcture by forbidding to the Legislature the power to atherwlse
lend the credit ot the State in contravention of the spirit and
purpeose imposing the debt limitatiom.

An indication ot the ractual situation existing at the time
ot the passage ot the constitutional provision in question is found
in the address of Governor John Pana to the leglslature in 1B47,
which reads in part: - '

MThe histpry of the fimances of Maine for a
few years past, will show In a striking light,
-how epog and imperceptibly a state may change
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its position trom one .of freedom from debt,
to that of deeép indebtedness. At the ¢lase of
the year lS;bé_our_whgle'debt'waa,lesq than
i}OO,QODi in five years from that time, .it had
ncreased to about ‘$1,700,000."
Page 61, 1847 Statutes.

§uch'a.state.gt atfairs would undgubtedly spur the people ta
demanding limitation on the power ot the Legislature to ingur
future and greater indebtedness on behalt ot the Btate.

If this intérpretation be correct, we must inquire turther intq
the errect of Section 14 on the act of the lLegislature authorizing
the Fore River Bridge. The Constitution. is the tfundamental law of
the land. Limitations imposeéd upon legislative action may be.
regcinded by the people in subsequent constitutional provisions,
Section L7 of Article IX expressly prowides as follows:

“The legislature may authprize, in addition
to. the bonds hereinbefore mentioned, the isguw
ance of bonds not ex_c,-eedin% $7,000,000 in a
month at any one time payable within 15 ‘years -
at a rate of interest not exceeding 2% per year,
payable gemi~annually, which bonds or their
proceeds shall be devoted solely ta provide in
whole, or in comhination with other funds, for
the construction ot a ¢ombination highway and
rallroad bridge, including highway approaghes
thereto, acrosgs Fore River bwteen the cities
ot Portland and South Portland in Cumberland
County, as authorized by the legislature and in
accordance with the terms of such authorization."

It 1s manifest that though the people have imposed limitations
upont the act of the legislature in incurring indebtedness .or lend-
ing the credit ot the State for public purposes by general provix
slpn, the people have also by express provision given the Legigla~
ture authority to issue bonds for the construction of a combination
highway and ratlroad bridge over Fore River. Both constitutional

rovisions must be given effect, If the provisions are in confliet;
t i well settled that the special provision shall be given effect
to the extent ot its scope, leaving the general provisions to con~
trol in casss where the special provisions do not apply. The con~
clusion mugt rollow that the act ot the Legislature in authorizing
the construction of the bridge over the Fore River dués mnot vige
late any constitutional provision.

Third: This constitutional provision may be a lipitation on
the power of the Legislature to lend the credit ot the State tp
pxivate persens, assoclations or corporations where eng:ged in
;Bpoviding public ‘utilities and where the Legislature would other-
wise have the power to expend public funds or lend public credit
to provide such public utilities. This interpretation would be in
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accord with the experience of other states in regard to similar
constitutional provisions. It will be remembered that the 19th
ceritury was the great period of censtruetion and expansion of our
railroad faeilitles. As pointed out above, it was déteirmined in -
nearly every jurisdiction that public expenditured in aid of rail-
rhads was for a public purpese and, hence, constitutionally valid.
A typical example of such public-aid tq railroad construction was
the purchase by various governmental bodies of raillroad stocks
financed by the sale of public bonds. It was contemplated that
‘dividends paid on the .dteck from the earnings of the railroad
corporation would be receilved by the publi¢ bodles and used to
liquidate the bonded indebtedness., However, the capital structure
of most railroads conthined so much water that it took many years
of high garning capacity or a proceeding in bankruptey to place
the railiroad on a paying basis. As a result, the governmental
badiles who had invested in the railroad stock found the stock
worthless and it was required to find other sgources of income to
liquidate its bonded indebtedness. This situation fostered many
congtitutional smendments forbldding governmental bodies from
lending their credit in aid of any stock company, corporatiom or
asaqelation.,

. - It may be pointed out here that the fact that we are dealing
with a railroad comp 'Z-and a constitutional limitation on the
lending of credit may be the purest coincidence. However, we ¢cannot
overlaok the fact that our constitutional provisions may have been
expresgly aimed at such a situagion as was the experience In many
other states. The application of such a constititional provisionsg is- - -
perhaps best exemplified by the case of Alter v, City of Citicinn.
1897, 56 Ohio St. 47, 46 N.E. 69. The Cons
Ohlo provided:

:"The generai asgembly shall neyer authorize
any county, city, town, or township, by vote
of its citizens or otherwise, to become a stock«
holder in any jeint stock company, corporation,’
or assoclation whatsoeverj .or to ralse mnnez for,
or loan its eredit to or in aild of, any suc
company, corporation or association.”

In this case the Leglslature of Ohio, by a "water works act”,
provided for a board of commissioners in certain.cities to undertake
to construct, and enlarge or extendwwater works for the city, paid
for by bond secured by a lien on the water works ; on the net income
and on the good faith and credit of the city. The water works =o
constructed to be owned and operated by the c¢ity, The city was
given the power of condemnation to take the necessary lands for
such construction. A separate section of the law provided that the
commissioners would lease a water works from amy firm or person if
they deem it inexpedient to build and could convey‘gfoperty and
exercise the other powers given it on behalf of such firm or in~
dividual to aid in the construction of the water works so leased.
The ¢ity to have an option te buy such water works. The court
held the statute to be unconstitutional, saying:
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"This section of the constitution not only
prohibits a *business partnership' which carries
the idea of a joint or individual interest, but
it goes farther, and prohibits a municipalit
from being the owner of part of a property wﬁieh
1s owned and controlled in part by .a corporation
or individual. The mumicipality must be the sole
owner and controller .of the property in which it
invests its public funds. A union of public and
Rrivate funds or ¢redit, each in ald of the other,

8 forbidden by the constitution. There can be no"
union of gyblic and private funds or credit, nor of
that which is produced by such funds or credit. The
whole ownership and control must be in the public.
The city may leage from an individual or corporation
any firoperty of which it may need the use, or havirg

roperty the use of which it 'does not need, it may

eage the same to othersj but it cannot engage in.
an ‘enterprise with an individual or ¢orporation for
the construction or erection of a property which,
as a complete whole, is to be owned and contrplled
in part by the city, and in part by an infifvidual
‘corporation.” '

The court pointed out further that under the act it would be
possible for the city to own the existing water works and private
individuals to own the extensions, and continued:

‘"It would be a,iqining of two properties, owned
bﬁ.different‘part esg, together to make one property,
the parts owned by each being necessary to the sucs
cesgful operation of the whole, and sach owner
having his say as to the terms and conditions upon
which the whole will be operated., The existing
water works would be so tied to the extensionsg as
to be dependent upon them, and the extensions
would be so tied to the existing works as to be
of little value without them. It i1s this close
connection and dependence one upon the other that
congtitutes both together as a single whole, and
makgz a“union of public and private funds and
credit.

If we were to accept this interpretation of our constitutional
provision, and apply the reasoning of the Ohio court as stated above,
it would take but little further argument to ralse grave constitu~
tional doubts as to the validity of the act of our Legislature.
authorizing the Fore River Bridge.

However, we think we need not pursue this subject further. As
we have pointed out under "Second", supra, there is express consti-
tutional authorization empowering.the EEgtslature to authorize the
construction and the issuance of bonds for the construction of a
combination rallroad and highway bridge over the Fore:River. We
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think that this express constitutional proyision would be ‘control«
ling even under an interpretation of our constitutional provision
as set out above, ' '

_ In conclusion, we are of the opinion that the act of the
Legiglature authorizing the construction of the Fore River Bridge
does not violate the first sentence of Section 14, Article IX, of
the Constitution of Maine. ' '

‘Miles P. Frye
Assistant Attorney General
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