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July 25, 1952

To the Attorney General from Assistant Assigned to Taxation
Re: 'Fore River Bonds )

The question i1s raiged whether Chapter 220, P & S 1951, is
constitutional in the respect that it appropriates $40,000 and
$110,000, respectively, for the 2 ‘years of the biennium for in-
terest on the Fore River bonds, the appropriation being from the
Highway Fund. ' -

Artiple IX, Seciion LY, Mdine Constitution, Murchie Editiom,
provides:

MAlL revenues derived trom tees, excilse
and license taxes relating to registration,
operation and use of vehicles on public high-
ways, and to fuels used for the propulsion of
such vehicles shall be expended solely for. . .
payment of debts and Liabilitites incurred in
construction and reconstruction ot higways and
bridges, the cost of eonstruction, reconstruc=
tion, maintenance and repair ot public highways
and bridges. . . and shail not be diverted for
any purpoge., . . )

Rephrased, the-questién is whether the intexest on the Fore
River bonds is a liability."incurred in construction of . . .
bridges. . ." within the meaning ot Section LY above.

- The above mentioned section was added by amendment in 1943.
Similar amendments have been enacted in a great many states.

As we understand the general purpose of the amendment, 1t was
to charge the expense ot highways to the persoms who used the high<
ways. Conversely; 1t was to prevent the diversion of taxes acca-.
sioned by the use ot highways tf any purpose other than highways.
There 18 a question whether a rallway bridge may be pald for with
Highway Fund money for the reason that the Highway Fund is made up
of taxes exacted ror the use of other types ot highways, not rail-
roads.

An analogous questign has beéen considered at length by the
Supreme Judicial Court of Massachusetts in which the Court concluded
that highway money could not be used for railroad structure maine
tenance, It 18 my opinion that it the opinion of the justiges can
be considered lLaw in Maine, the above mentioned appropriation from
the Highway Fund is unconstitutional in whole ox it part.

In Opinion ot The Justices to the Senate, 324 Mass. 746, the
Court was asked three questions: 1) Could the legislature term sub~
ways, tunnels, viaducts, elevated structures and rapid transit ex-
ten&ions used by Metropolitan Transit Authoxity "public highways
or bridges" witﬁin the meaning ot Article LXXVIII of the Amendments
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to the Gongtitution? 2) Cquld the legislature provide that money
for maintenance and repairs of these structureg be paid without
further apprgpriation from the Highway Fund? 3) Gould the legisla«
ture appropriate from the Highway Fund tor the maintenance and re-
pairs of these structures? ' '

~ "The Court answered_all'thxee questions'in the neg&tive;'The
Court reasoned that words are used in their normal sense, the sense
in which a voter at the polls uses them.

‘"Applying these tests In the present instance,
we .cannot belleve that when the people adopted
art, 78 of the Amendments and accepted the words
Jpublic highways and bridges® and ‘highway*' pond
tained therein, they understood those. words as
comprehending subways, tunnels, viaducts, elevated
structures and rapid transit extensions which were
degigned exclusively for the use ot a railway for:
operating its cars, and which had never been laid
out, constructed or paid tor as in the case of ox-
dinary highways. Ta include these structures within
the meaning of the words:‘'publiec highways and bridges’
and ‘highway' would not give to those words :'thelr
natural and obvious sense acgording to common and
approved usage'. On the contrary , it would give
to them an unusual and more or Less figurative
meaning which would never occur tp a voter in the
poliling booth.™ (324 Mass. 749~750)

The Court continues,; admitting that there are instances in
which ralilways have been referred to as highways by the Massachu-

setts court:

"But the context indicates that these reterences
were intended by way of analogy rather than of
definition, much as the ocean 1s gometimes reterred
to as the highway ot the nations.’'

The Court froupd gontirmation ot its opinion in the general pur=-
pose of the amend/ * Court held: '

MThe conclusion is lrresistible that the people
of the Commonwealth in adopting art. 78 of the
Amendments intended to make sure that the moneys
exacted from owners ot motor vehicles should be
used solely tor the purposes ot highways and
bridges for the use of such vehicleg and could
not have supposed that the highways reterred to in
the Amendment would include structures which wexe
adapted exclusively tor use by the cars ot the
Metropolitan Transit Authority and of which motor
vehicles could make no use."

The case .ot the Fore River bridge is a Little difterent iIn
that the bridge is usetul tor both the railroad and motor vehicles.
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. L omit condideration of the quesdtion whether the bridge is
in ftact one bridge or two. Conceding that it is one bridge, not
two, there 1s a gerious question whether highway money is avail-
able to pay the intevest gn bonds issued to codstroet & bridge
a gubgtantial portion ot which can only be uged by & rallroad.
There is the subsldiary question whether a proporticndate part
ot the whole interest may come from highway tunds, or no part,

. In view of the doubt cast by the Maggachusetts opinion, I dm
emphatically of the view that court approyal be gbtained befare
reliance 1g had on the appropriation for interegt contained in
‘Chapter 220, P & 8 1951, '

Should c¢ourt review be deemed necesgsary, there will, of
courge; be other questions tor the court’s determination,

Boyd L. Balley
Agsistant Attorney General

BLB: gd.
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