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July 25, 19~~ 

To the Attorney General .trom Assistant Assigned to 'Iu:ation 
Re: · Fqre · Ri.ver Bon$ · · 

The q,uestion is rais~d whet~r Chapter .220, P & S 1951 . is 
con.stitutiona~ 1.n the respect. that ·i.t appropr1at~s $40,000 . and 
·$110,000, r.es_pectively., tor the 2 ·years of the biennium fQr in• 
terest on the· Fore R1ye-r bond~,. the appropriatiQn being from_ .the 
ll:Lghway Fund. · 

Art1QJ.e · IX, Section .l'!I, Maine Con&1titution, Murchie Edit.ton, 
provides: 

:t•Al.L revenues derived tram tees, excise 
.and license taxes re.Lat1.ng to reg:f.strat10n, 
op~ration .and _use Q_t vehic.les on pub.Lie high_• 
ways, and to fue.Ls used tor the prQpuls1.on ot 
$:UCh vehicles snaLl be expended so1a1y toT ••• 
payment of debts and liabilitites in~urred in 
.construct1.~n and recQnstr~tion 01: hi.pays and 
.bridges; the cost of construction, re·con.struc• 
tiQn, maintenance and.repair -ot pul>.L1.c highways 
and bridges • • • and sha.Ll not be diverted tor 
an:y purpose·.. • .-" ·· 

Rephrased, the -question 1.s Whether the 1.nteres_t .Qn ·the Fore 
River bonds is a 11.abi.lity :. 1·'1ncurred in construct1.9n of· ••• 
bridg_es. • • n w1.th1.n the meaning _o:t Section -1~ above. 

· The above mentiqned section was added by amendment in 1943. 
S.tmilar .amendmen.ts have been enacted 1n a .great .many states. 

As we-understand the genera.L purpose o:t the amendment, it was 
to charge the ·expense :o:t highways tQ the persqns who used the bigh­
way$. Conversely; it ·was to prevent the d1vers1.o.n .o:t taxes qcca-· .· 
$iOn$d by the use .Qt highways t~.any purpose other than highways. 
There is. a questi.on whether a ra11way bridge may be paid for with 
Highway Fund UK.1ney for the r·eason that tbe H1.ghwa:y Fund i$ ma-de up 
o:t taxes eucted :tQr the use of other t:ypes of h1.ghways,, not rai:1.-
roads .- · 

· An .an~logous questiQn has been cons1c1ered at length by the 
Supreme Judicial C_ourt .of Massachusetts in which the Court ooncb;ded 
that highway money could not be used tor railroad struct~e main"' · 
tenance.· It 1s my op1.nion that 1:t the opinion o:t the just1'1eB can 
be cqnsid.ered Law in .Ma.1ne, the above ment1.oned appropriat1Qn frQm 
the Highway Fund is unconstit~t1onal in wno.Le or it part. 

In Opinion o:t The Justi.ces to the Senate, J~4 Mass. 746, ·the 
Court was asked three questions: 1) Could the legislature term sub• 
ways, tmmels, viaducts, elevated structures and rapid transit ex­
te$1ons "Jised by Metrppo11.tan Transit Authori.ty "public highway$ · 
qr br1.dges11 wi.thin the meaning ot Article LXXVIII of the Amendments 
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.... 

tQ. the ·qon$titut1pn?. 2) .CQUld .the legislat~e pr~ide .that JDQney 
_:fQ.t ma_1nte~ance. an4. repair$ ~-f ._these .. :s.t.~ttire$ be pa-id wf.thQut 
~urt-her apprQpriation · f~m- the· Highway- Fund? 3) ·.qQuld · t~ leg_1$la ... 
ture appropriate frqDl .the .. :H1ghway Fund t.or the mainten$ce and re.--
ps,1r$ of th:es-e ~tructures'l · · · 

· The 'Court answered. all t_lµ:'ee questions in the neg.ative ~ The 
Co.urt -reaSQned ehat wo.rds are us.ed in their normal sense, the sense 
in. ~hicb a voter at the polls uses them. 

·"Applying _these t~st.s in the present .instance·, 
we -:cannQt ~eJ.,teve that wnen. the. people. adopted 
.art, 78 of the ~dments an¢! .ac.cepted the WQrds 
.'pub11c h.t.ghw4y~ and bridges.• _and .. •tiighway~ .. $Qu 
t·ained .there1n, they -understood those. ~rds as· 
c;omprehendi~ 1$UbW-ays, tunnels, v1aduc ts, elevated. 
·structures and rafid transi.t extens.io,n.s whic_h lfere 
designed exclusively for the µ.se· Qt a ·railway for· 
QpeTating -1ts cars., and which had never been laid 
.out:, constrµcted or paid tor as 1.n .the Ca$e ·o:t: or• 
dtnary htghw:ays. To 1p;e1ud.e these atructures with4\ 
th~ -meaning •Qt the words : . • public highws.ys and bridge.e, • 
and.. 'highway~ wou.Ld not. g1ve to. th0$e words }their 
natural and obvipus r:Jense · a~¢ord1ng tp colllDOn and 
approve.d U$age•. ·0n the ·Cont.rary ~ 1t. wou.ld give. 
·to ~hem an unu.suai and more· -or 1~ss figurative 
meaning wllich would never Qccur tp a v~ter in the. 
p.ol.ling boo.th. fl · (3~4 Mas.s. 74~-75U) 

The : court continues; . admitt.1ng that there are 1nstancea in 
wn1ch ra1,i.waylif hav.e ~een referred to as bi-ghways by the· Mas.aachu-
se.tts court: · 

"But the context :indicates that .. these reterences 
were intend~d by way Qt anal.Qgy iather than of . 
det1nition, much as the ocean 1s ~Qmet:Lme.s re:terred 
tc;> as the highway ·Ot the nations ~ '· 

The ·cour·t to\U\.Lti::onf1rmation .ot 1t·s Qp1.n10n 1.n the general pur-
pose ·qf the amentt.~· C~urt hei.d: · 

. 11The cQnclus.1.on 1S 1.rr"81Stible that .the people 
.of the ·colillD.Qnwealth :l.n. ado·pt1.ng art. 7H. of the 
Amendments intended to make sure that ·the ID9ne·ys 
exacted trpm Qwners ot .motpr vehi~les shOuld be 
used ~Qlely to;r the purposes ot h1.ghways and 
bridges tor the use af S'UCh vehicles and could 
not ~ave supposed that the highways reterred to _in 
the Amendment 'WOUld 1.nclude structures which we.J;e 
adapted exc1us1ve1y tor use by the ~ars ot the 
Metropo.Li.tan Trans1.t Author1ty anc.1 ot which motor 
vehicles coUld·make no use." 

The case.ot the Fore River bridge is a little ditterent in 
that the bridge 1s usetul tor both the ra1iroad and motor vehi~les. 
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. I .omit .co~kra.tu,n ~r .. t1¥= -~ ·•ti.Qn whe~r ~he br~dg~- i~ 
in taot :pne br~-dg_e .o.r t~"· qqnc~.d1Jlg· that; it ,.is .on(!. br-~dge1 n~t 
~w.o., tber~ ts a iier1.,o~ ~stiqn·whether highway· ~ey iJ. avdl-w 
·a"Qle tQ pay-. t;b.e in,t,tste·st .qri ~onds 1saue4 .to· -cQi1:sttilct a. br~dg~ 
a ·4Ubstant1al p<>rti.Qn pt ~;Lcb. .can _.Qnly be ~ed by a .railro.ad~ 
There· :1.s. the subs:Ldiary questi~ whe.ther a prQpo.rtionate pat't 
ot the whole· 1ntereet may ·cqme trom highway tunds., Qr .. np ·part:. 

. I.n view Qt the. do.ubt ca~t by -~ .Ma.EUf-~huse.tts .opin.ton, I am 
emphat1ca;i.1y ot the v:1.ew that co.urt approval. be .Qbtaiued beftlre 
·r.e1:Lance • ;LS had Qn the appr.opr1at1on, .:tor 1ntere.a.t .contained in 
·Chapter i:tu_, P & .. $ l~5l . · 

SbOUld ¢0\ll't revuw be ·deemed n$Ces-.ary, 'there wtil; Qf 
course; be .other questions t -Qr the c·oort' s . determ1nat1Qn .• 

Bo'fd L. Bat.Ley 
Assistan.t Attorney G:eneral 

BLa:gd 


