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“:I-yhy 27, 1952
To Harland A. Ladd, Goomissioner of Education
Re! Power to TErminate‘qnntraCts

This office 1s in receipt of your memo of May 12, 1952, and
attdached copies of continuing contract forms. Orhe of thesé forms
was used in Uion No. 53 during the school year 1951-52, the other
bginﬁ a suggested form prepared by your department and approved
by this department. ' ' '

You agk particularly with reference to the contract of Union No.
53 1f the superintendent of schools, acting under the powers reserved.
to him in E:ragraph 5 of Section 78 of Chapter 37, R, 5. may-gunpérly
and with the force of law initiate the notice of separation without &

recorded vote of the superintending school committee.

That part of‘Séction_?S,with1which we are concerned reads ag

follows:

"He shall nominate all teachers subject to
such regulations governing salaries and the
ualifications of teachers as the superintend-
iﬁg schgol committee shall mgke, and upon the
approval of nominations by sald committee, he
may employ tesachérs so nominated and approved
for such terms as he may deem proper, subject
to the approval of the school committee. Except
that after a probationary period of not to ex-
ceed 3 years, subsequent contracts of duly cer-
tified teachers shall be for mot less tham 2
zears, and furthermore, that unless a duly cer-

ified teacher receives written notice to the
contrary at least 6 months before the terminal
date of the contract, the contract shall be
extended automatically for 1 year and similarly

in subsequent years.”

It is to be noted that the statute does not expressly provide
from whom the written notice of separation shall o:{ginate. By virtue
of this statute a‘superintendent.may-emploK a teacher whose nomination
has been approved by the superintending school committee for such
terms as he may deem proper, subject to the approval of said committee.

The "terms" considered are, with respect to those teachers who
are duly certified and have completed the required'probatio‘narﬁa eridd,
that their terms of contract shall be such that the contract shall be
for a period of time not less than 2 years. At this point the contract
embracés the further term, not nece saarily by virtue of any written
work, but by express provision of the law, that unless such teacher
recelves written notice to the contrary at least 6 months before the
terminal date of the contract, the contract shall be extended auto-
matically for 1 year and similarly in subsequent years.

- It can be seen, then, that the terms under which a teacher is ”
hired include a contract for 2 years with a six-months notification



Mey 27, 1953 2,

clauge, subject to the approval of the 'school committee. Such a con-
tract has Incorporated within itself the provisions of law under
which it is made. 5uch d contrdct having been made, with the approval
of the school committee, the question is, Can the superintendent,
without the approval of the school committee, give the notice contep-
pldated by the statute, terminating the contract? .

~ An individual possessing such & contrdet, with an automatic ex~-
tension clause, hds in effect a continuing contract, subject to ter-
mination on six months' notice. The giving of such a notice has the
game result as a dismissal. : '

- We take this,o{portunity to point out that the courts in the
State of Maine, while recognizing the right of a superintendent to
nominate and employ upon the .approval of such nomination, do not
recognize the rzght'of the superintendent to dismiss a teacher,
‘'Those being the facts, the contract with its terms being subject to
the approval of the school committee, the terms including a two-year
contract with an gutomatic extension feature, unless rotice to t
contrary is given within six months, it seems only legal and proper
that the six months' rotice be given by the sclicol committee.

_ The superintendent, acting as aSEnE.fqr the school éommittee
would give the notice and the result would be that the notice would
come from the superinterndent on behalf of the committee.

Relative to the npominating Eowers of a superintendent, such
power is not destroyed by his ingbility to give the necessary six
montha® notice to terminate a contract. The contract is a continuing
one, terminable o¢nly upon notice and no renomination is contenplated
by such a contraect. -

; If a teacher were employed by the superintendent for a five-
year period, such emplgyment approved by school committee, and
after the contract was In effect 4 year, the superintendent became
dissatisfied with the teacher, the same.problem arises. We submit
that such problem does npt imclude the abllity of the superintendent
to nominate. It is, rather, a problem concerning dismilssal, for in
each instance the contract extends beyond the t at which the
superintendent Hecame dissatisfied.

Again, the terms of the contract being subject to the approval
of the school committee, it 1s reasonable to anticipate that the
contract itself is executed either by the superintendent as agent
for the school committee or perhaps by both the superintendent and
the chairman of the committee. The law contemplates that those ex-
ecuting the contrdet have agreed between themselves to perform cer-
tain acts and, in the event that either party disapproves the contract,
it would seem only right and legal that the complaining party do his
complaining under the same authority by which he executed the contract.
It is difficult to believe that a contract executed bi an agent with
the authority of the principal can be terminated by tle agent alone
without the approval of the principal.
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It will be noted, further along in Section 78, that the right
to terminaté a contract after due notice of 90 days is reserved to
the superintending school committee, when changes in local conditions
warrant the elimination of the ‘te,acﬁ!_.n_g iyt‘_:ait_:ton for. vhich the con-
tract was made., Here again, we see the right reserved to the school
committée to terminate the contract. It is not expressly state, how-
ever, from which the notice should come. We feel that here, too,
notice should originate from the superintending schgol committee,
which has the right to terminate the contract.. We might also use
this 90-day clause to show that it was the intent of the Act to
reserve all termination proceedings to the school committee.

- With respect to the contract of Union No. 53, in which it is
exﬁreqsly stated that the six months! notice ghall be given the
school committee, there is not the. slightest/9gHB¥e being nothing
in the statutes to the contrary, that notice given by the superin-
tendent without the apﬁroval, and possibly with the disapproval of
the schogl committee, has no legal effect.

"One who offers or accepts a cemtract of a
certain chardcter is bound by its ternms as
properly interprated, even though he meant some-
thing different and thought the words conveed
his meaning. It has been said that the court
must give effect to the meaning and intention
of the parties as egprbuspdidh ithenlanghegeiof-
their contract, in the absence of anything to
show legal impediment to prevent their entering
into an{ contract they see fit or expressing it
in the language of thelr choice. Accordingly,
one who accepts a written obligatien is con-
clusively bound by its terms."

12 Am. Jur. 511

James G, Frost
Deputy Attorney General
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