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December 18, 1951 /

To 'Honorable Frederick G. Payne, Governor of Maine
Re: Licensing of State Agencies under Milk Control Law

Reference: Milk Commission memo to you, dated October 19, 1951, .

The Commission's memo of October 19, 1951, refers to a memo which
you presumably addressed to the Commisaion, . inquiring as to the.possi-
bllity of licensing the Department of Institutional Service as a .
"Dealer" ynder the provisions-of the Maine Milk Commission Law.

We essume that your memo was prompted by the fact that the Com-
mission has licensed the University of Malne &s a.dealer, That insti-
tution having been licensed, it is reasonable to lnquire as to the
status of institutlons within the jurlsdiction' of the Department of
Institutional Service.

So far as the Attorney General's offlce is concerned, to my
knowledge, there 13 nothing in writing as to the 1icensing of the
Universlty of Maine. We recall that .in the spring of 1951 Mr, Fessen-

.den, Deputy Attorney General, was asked by Mr. Chenevert as to whether

the Commission could issue a dealer's license to the University. It

wag polnted out that the University produced milk in the agricultural
department, but that the production’was insufficlent to meet demands.
Therefore a considerabls' amount of milk had to be purchased for the.
cafeterias and the campus store. It was also pointed out that the milk
used in the University outlets was on 2 sale basis in that the students

‘bought thé;p meals'anq bought at the campus store whatever they consumed

As we Yemember 1t, 1t was stated to. Mr, Chenevert that this office
was nat interested in the problem of licensing the University becamse
as a pure proposgition of law we had-advised them in 1949 that the State
itself, meaning the governmental instrumentallities' thereof, were not
subject to control under the terms of the Milk Commission Law., It 1=
a fundamental principle of law that the State itself 1s not bound by.
regulatory leglslation unless specificelly included in the terms of
the leglslatlon.

‘The Milk Commission Law defines a dealer as & person, , . A person
in the same law is defined:

"1Person' means any person, firm, corporation,
sssociation or other unit."

.The State 1s not mentioned. For a 'clear illustration of -the princille

involved, see the definition of 'emplower' in Chapter 26, R.S. 19
Section 2, subsection TI:

"1Employer! shall include e orporations, pariner-
ships, natural persons, the state, counties, etc.”
(Onderscoring supplied.)
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In view of tlits pronounced opinion as to the law which, when
given, created considerable furor in the industry, it was stated to
Mr. “Ghénevert that .this office did not belleve the Unlversity needed
any license to buy milk at the best price it could get. We belleve
thet the issuance of a license to the University altered in no way -
its legal status, as it had & legal right to buy ¢ ompetitively anywsy.
In other words, the whole transaction amounts to doing under the color
of &.llcence that which can be done anyway.

- We are not familiar with the operdtions of the warious institu-
tions. and therefore wonder 1f there may not be & difference between
them and the University of Maine as to milk consumptlion, .in that at
the University it 1s metually dispensed through the cafeteriass and
the campus store, which may not be the case in the Institutlons.-

We should like to suggest as a mabtter for practical considera-
tion that the licensing of the. Department of Institutionel Service
might ereate as much furor in the Industry as did our.original opinlon
referred to above. '

So far as.- any question of law 1s concerned, we still hold that

. the institutions don't need licenses to buy competitively. If they
do purchase or recelve milk for asale, and the Commlssion chooses %o
issue a license, it would be of no concern to the Attorney General's
office, since such llcense nelther adds to or alters the legal status
of the institution.

Alexender A, LaFleur - 3
Attorney General i
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