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To Peter M. MacDonald, Esqui-re 
Re: Reversion of Sch,oolhouse Lot 

-October 31, 1951 

Your. letters p.f September 5 and 26 1951, ~o the Departi:Qent Qf 
Educatipn havf;! been r.eferr~d to this off.ice for con$ideratipn. 

· You state tb,at -on November 7, 185 7 • one Mo11es. Mason gave ·a 
warran·ty deed _to Kelsey O. Bean, deeding certain prQpert:I in the tQl(ll 
of ¥aeon and right at _the hot~om of the description ••s nserted the 
following aent·en~e i 

· "excepting . and re.serving the .school house 
situatea oii. said land and a rea.sonable amount 
.of land .to be used as a yard, SQ lqng as the 
said house shall be occupied aa a school hous.e~" 

You state a.~so that subsec,tuently the_ property ~as tran.~ferred 
several times,· but that the- above qUQted exception was nQt contained 
in. the s.uJ?seque.nt in.strume~t,s. (This last i~em is Qf no conseq~e·, 
becau$e a search of title would show the exception in .tp.e ·origin:a]. 
deed and. a subsequent purcha·ser would have,· at least, c·onst-ructive 
not-ice Qf the exception.) · 

Y·ou then allege that the property was abandoned approximately 
twelve years ago, that; nQ care had been .taken~£ it since that time, 
tlu! winitows are .all out and the bui,lding b,alf torn down {nQne of.which 
stat:ements do ~ conce.ded tp be accura(:e)_, &\Eld a.s a result you have 
~ormed Mr a McKenzie that: the _ land .and buildings now belong tq the 
McK.enzies a,nd bav~ advised him to take. nris.session of ·the . la,:t.d ·and 
buildings. . . r- . 

Ple.ase be tidvised that we are ·of the opinic;m that the land and 
:erope.rty· · do. not belong to Mr. McKenzie J and we will . here set forth a 
few reas.ons 'Why we are inclined to so believe. · 

The above quoted claits'e attemp~s to exclude from the conveyance 
to Xelsey·O. Bean a portiQn of_l$1.d on which a school house was 
situate~ at the time qf the convey@ce. 

Bef·qre discuss'i,:ig the effect of such a sentence a legal descrip
tive term must be applied to it in order to "2termine its effec~. It 
might, with jus~ification, be t .ermed an except~9n, Qr perhaps a reser
vation, Qr again a base of d4t.ermin4ble fee with a p<lssibility of re-. 
verter. And we ·can .cQnceive of no other meaning tQ be attachecl to tbat 
sentence. 

If, then, y~u consider the senteµce to be any one of the three: 
exceptio.n, reservation1 or determinable fee, then.in no case would 
your Mr. McKenzi~ be tne owner. 

This reasoning is based on the fact that the operation of an 
exception is to retain in the grantor some portion of his former 



-

estate, aI).d whatevAJ!r is thua except~d or taken out J;>f the grant 
re111ains in him as of his form.er title. ~s the grantee of the 
o•riginal deed could never grant to a subaequent .grantee that land 
title tb which still re~inll in the original grantor. 85 Maine 448, 
453-4S4. 

A reservation, too, must always be for the grantor and it is 
never to a stranger;. Engel v. Ayer, HS Maine 448. It is 

"the creation in behalf ~f :the grantor of 
a new rignt•issuing out of the .thing granted, 
something which di-d not exist as an independent 
-right before the grant _.l, . 

~us, if A. reserves t;.o himself a por~ion o.f l~d from a larger plot 
.d·eeded to B.·, B •. bas no ,:laim t.o that smaller portion so reserved, 
but title to it remains in. A. By _.a subsequent transfer B. could rtot 
grant t.o C. lan-d ·title to which still re~:lns in A. 

. 'This exceptiort Qr resen-atipn contained in the deed to Kelsey 
B~an was undoubtedly contained in that Rrior instrument conveying 
th.e lan-d to X, or to the "To1fD. of Mason . so lQD& as the said house· 
shall be occupied·as a school hOuse"; and in the later ~onveyance 
to Bean that condition was Tec:f.ted in the for.111 we now $ee. 

~s11Dli.ng~ then.,· that to x, or the Town of Mason, tha.t p_r.operty 
was so gra,nt:ed, then -you have_ a base or determinable fee, with a 
poss.ibility of reverter. Reverter to whom, ~n~ is the question 
here. SQCh·possibility of ·r,everter is only in the gr~tor, and, 
SCQordi.ng to th~ later Maine eases (see Pond v. .Do':1§lass, 106 Me. 
85) i1' descendible, bu.t :incapable o-1. alienation _or evise. 

To pursue· this i1Jsue a bit fUt'ther, assUDle that in ad41tion to 
the above ~ntion~d exception there was the added phrase, 11 Should 
the land.revert back by reason of n~-:occupation t;or that ·purpose, 
then the land shall be ·con$1dered to belong to the original, and 
shall pass with it to Bean." What effect would this have in passing 
that portion to Bea,n? Pond v. Douglass1 106 Me. 85, holds that the 
po·s.sibi.ihity of reverter wo.uld not tra,nsfer that lartd ·ta Bean. After 
~th, the qualified _fee determined, the reversion descended to the 
heirs of . the _gr an.tor. 

Attacking this problem from still another ms.le, we might assume, 
there being no way we can immediately think of to follow your reasQn
ing, that' you believe that tllere was created an executory interest, 
aµd t:hat·by virtue .of a·'*springing use", there was created a freehold 
to commence in future by an executory limitation .• 

Here again, we contend, your client fails t.o establish a bona 
fide claim in that the estate reverted to· the original granter or 
his s_uccessors in interest •. This, of cour1:1e, follows because of our 
rule of perpetuities. While the original determin.able_fee was not 
void because of the rule·, still, if an executory interest designed 
to follow a determinable fee upon expiration will not vest within 
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the period sartQtion~d by the rµle against perpetuities, such 
ex,ecuto~ interest is voidf and since the preceding estate is 
unaffected by a void·executory limitation, but has -already expired, 
the ·property reverts to the original grantor or his heirs. See 19 
Alu. J'.ur. on·Execut.bry l)lterests. 

·Other than ·by way of springing or shifting. uses (executo;y . 
limitatipn) there appears to be .no way in which an estate in freehold 
can .CQJDQJ.ence in the future. We do not think .that s.uch a· devise was 
attempt,ed here 1 and, if it had been, then for the reasqn cited ab~e., 
it would be vo1.d. 

For thes~ three rsasons we assert that the ·property does uot 
belQng to the· McKenzies ... the only possible claimSnts. lfOul.d be the · 
o.rig:liial grant.or or his heirs - and then -only in the ev.ent thau: the 
schoQl house had been ab•doned. 

· We do- not· admit s~h aban~nt, but to the contrary urge that 
there has be~n no. abandQ~nt. An ~andonment is a volunt.ary :relin
qui.ahmen.t. our unde·rstancH,ng is· that the school is not "half t(1Wn 
dqwri", but in fa.ct is in good conditiQn• desks and ·Qther e·quipment 
being in the building and rea~y at any time for re~opening. 

For the&a reasons,. gi'!:1.ng t~ c·onvent:ional designati"Qll to the 
quoted phrase, we ar~ ·of ·the opln.1Qn that the Stat.e still Olf[ls the 
achool t10u•e and lot;_ and m,ore particularly so a~ against your ~lient, 
whO has no claim of right by virtue of either title ·or color of 
title. ~ 

J.ames G·. FrQst 
Assistant Attomey Gene-ral 

See February 25, 1958. 


