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September 4, 1951

To Ernest H. Johnson, State Tax Assessor
Re: Tombstones as Real Estate

You have indquired whether mnﬁuments, headstones, footstones, ete.,
are real estate or persomalty. . . .

Thompson on Real Property, Section 177, states the general rule:
¥Generally, a thing 1g deemed a part of the realty when it is -embedded
in thg'soii or permanently rests upon it., It is upon this principle
that stdtuwés;, ornamental shafts, and monumentd are usually treated
as part of the realty." '

In Strickland vs. Parker, 1866, 54 Maine 263, the court held thidt
a marine raillway was real estate. The marine rallway was not strangly

into but rested on the surface of the ground. In rendering its
opinion, it is interesting that the court cited with approwal Snedicker
vs. Warring, 2 Kernan 170, which held that a statue of WashingTon was
Teal estate.

It has algo been held in Maine that factory machinery is a fixture.

Bo are telephone poles in place, Readfield TeleEhone Co. vs, gﬁg, 95
Maine 287. See also Whiting vs. Lubec, 19 Z, ' e 5 P

I have no hesitancy in advising.you that a monument in pldace is
real estate.

It follows that where a monument ler makes a lump sum contract
for the ingtallation of a momument in place, he is selling real estate,
unless the comntract specifically provides that title to the stone .
pasgés prior to its installation. The whole esgence of the transaction
is that the lat in question shall be designated pr ormamented with the
moriument. There seems to me no intent, as the transaction generally
-occurs, to buy & stone otherwise then in place. The practice of monu-
ment dealers 1s, as I understand it, always to sell the stone installed,
Furthermore, the stome usually marks the last resting place of pne or
more members of & family, and they are generally permanently planted.

. Such being the case, as the tramsaction ig generally carried out,
the monument dedler will pay a tax on his purchases of stones when he
purchaseg them and will not charge a tax when he sells them, for the
reagon that he is not selling '"tangible personel property".

B:.yd L. Bailey
Assigtant Attorney General



