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. . August 20, 19Sl 

To Ernest H. J~hn.~on 11 · State Tax Assessor 
·Rt!: Sal~s · Tax Transmitted by :Retailer 

. . I have your request for an opinion on aa,les · under 25¢. In_ your 
inquiry you refer, of course t.o the gener•l 1m~rstanding that· the 
retailer is to transmit to the State approximately the amount he 
collects. 

It cannot be ·determi.ned tha~ the sales t·ax law is clearly a tax 
on the retailer or tha.t it -is clearly a. tax • on the ·co1isumer. Either 
theory finds ample. support. lt is necessary to rec·qnc:lle these in
cons.isten.t c.oncepts. by _regulation. 

Supporting ·the theory that the t.ax is on the retailer: 

(1) 

(2) 

(3) 

(4) 

No.~etailer ne~d register mi.lesa he Jnskes sales in 
regul~ coura.e of busf:nessa If the tax were solely on 
the consumer, it would be immater'ial from whom the 
the coita.umer bought. 

No use t·a.x is imposed miles.a .the property was "purchased 
at retail sale". (Section 4.) Thus I there .is even no us.e 
tax unless ~e seller was selling i.n regulax- course :c;,f 
bus~ess, becau.se "retail sale'' is defirie.d j.n Section 2 
as a ·sale ~•in the .ordiii~ course of business''. 
Section 3 prov.ides that -t•a tax is hereby imposed .. at the 
rate of ·241 of all tangible ·personal prQperty, sold at; 
r~t:a:t.1. • .'" This contrasts s~ply with section 5, 
which provides that the ·merchant ·collects no tax on 
sales U11d.er $.25. · 

Section 3 states a $.10 exemption :ln. the following lan
guage, "No tax shall be imposed 011. property sold at ·re
tail fo.r $10 or less provi.aed the re·tailer is priln,arily 
engaged in making such sales. . . " thus II if the con- . 
~~r buys 3 $.10 articles from a merchant primarily . 
engaged in pulking $ .10 sales II he MYS np tax; if he buys 
from.a merchant not primarily engaged in ·making $.10 
sales, he pays a tax. · 

There are ·evidences that the Legislat.ure intended the sales tax 
to be ·one on the consumer: 

(1) 

(2) 

In. Section 34 appears. the following language.: "The li
ability for, or the. incidence ·of II the tax on tangible 
personal property provided by this chaRter is here~y 
declared to be a levy on the consumer. 

A number ·of the exemptions depend upon the use · to which 
the consumer puts them. Examples are: Tangible personal 
property which be~omes an _ingredient or c·omponent ·part 
of manufactured prol>erty (Section 2), use of fual in 
dome,stic heating (Section 10,. VII-A), . the exemption of 
hospitals and churches (Section 10 11 . XIII) 11 etc. 



2·. 

Ne·ither list above ~et forth is exhau~tive . 

Ba:~ically.~ ·the· l~vy:lng .of a 2% tax QD. sales invol,res a bracket 
system or one where .some sort ·Of tokens are 11,..ed. Section 5 · describes 
-the bracket system .and prQVides that there shall be no tax paid by 
the ·consumer .bn purchas.es ·from. $.01 to $.24. Section 3, on the other 
hand, provides that the retailer shall pay a tax at the·rate of U 
11Qn the value 0

1
~ ·all tangib~e person.al property sold. at retail :i.n 

this state. ·• •. 

Mr~ Low of 'Rockland ex.pla.ined the bracket system to the Bo~e •.• 
as fQllowip "'IA .order to simplify the tax aa regards our c:astome:r;"s, we 
have adQpted the bracket sy•tem. By .tha~ a c~·tomer pays no tu up to 
$.,24 •. At .. $.251 ,~ payi:t $.01. "Tb,e merchant· will ps,y a tax on all tQ&t 
amount1 for wn1ch he will receive no p-,,ment from the customer, but_, 
at $.2,, he will get a penny,. tha.t will C02$t ~iDl Qilly half a cent t•:x. 
PU.r·suing that tr~nd up to. $.74 and fror:n $174 to $1.25, ultimately the 
mercluutt: loses. money and then makes it back. 1= 

nAs regards the merchants-• relationship· to the tax asse.s·sor., which 
coul~ c~ so much trouble, it h,.s been arranged on this .basis. In the 
case ·of a merchant who has no exemption, all his paper work .will cons.1st 
of .dr.a.wing a check frn: 2i 9£ the amount of his sales.- 111 the case Qf a 
meT~hant wh? liOfB hm exempt·itnlf,. he w111 determine the propo~tiQn Of 
hitt sales.which are tax, exempt. He.will do this simply by figuri11g :Qut 
what he paid fo~ tax ~xempt items and haw'. much he paicl: £Qr item11 not 
tu exemp~. He would tb.eli_app.ly.tQ the tax assessor £Qr a permit _whi~h 
wo-u1d establiah his percent., and £rpm th.en QD, he would .simply pay 
the ·st•te ·2% on the iercent.age of hi~ sales indicated by the permit-. 
I.n qthe:t". wr;,rds., if h s sale• were -6<r1 taxable, ~ would simply take 
601 o~ his gro.ss sale·s $1.d ·pay the_ tax .on that _.amount.. • • I dtJ. .not 
believe that ~e -extra ·bookee.per would be. hired in the .State. of •Maine 
a~d I qan·1 t '.believe -any merchAnt will have to sit up nights figuring 
out what his t~ would be." · 

. As Mr. Low puts the situat~1 . the Legis1ature was prim.arily 
intereste·d in .simplicity ·o£ administration -81!,d overlooked the case 
where the merchant might collect less than he had to pay. 

Theie Uno questi-QU•that there are some instances of ·serious 
hardship if the aboye principle is applied. Solll8 businesses· axe so 
margin,al that the tax may b.e gr·eate~ than the net profit. · 

In this connection, there" are provisions for granting of relief 
in .Seeti.Qn 13: ·11If the fa:ll:ure ~o pay such. . .J:ax .... is .elq'lained to 
the s.at1$fS.Ction of the a_sse~sor., he may abate or waive. • • interest 1 
~d for .cause may abate the. wh.Qle .or any· eart of such tax.11 Hardahip 
i.a unquestionab.ly .a ground sufficien~. to j'~stify abatement. 

Abatement· should ideally be by reduction in order to maint4in 
consistency. · 

B'-yd L. Bailey 
Assistant Attorney General 

BLB:g_d 


