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To Paul A, MacDonald, Deputy Secretary of qtate o ‘
Re: Maynard Peasley case .

In your memo of June 11, 1951,.you state that one Maynard
Peasley had been conviected by the Bucksport Municipal Court of
driving under the influence of intoxicating licuor; that upon ap-
peaking the decision of the trial court, the court permitted Mr.
Peasley to retain his license pendwng appeal. On appeal in the
Hancock Superior Court, before a jury, Mr. Peasley was found guilty,
and sentenced to the Men s Reformdtory, exceptions were filed and
allowed, and the case is now pending in the Law Court. The 8uperior
Court made no -order with reference to the license.

Being desirous of removing Mr. Peasley from the hl@hway by
susvending his license without the formality of a hearing, you then -
ask for answers to the follow1nc guestionsy

"1, Does the order of the Bucksport Municipal Court,‘permitting
the retention of the license pending appeal, carry over after the

‘Superior Court assumes jurisdiction, the resnondent is tried, and

convicted and an appeal taken from such conviction?"

- In answer to this dquestion, the pertinent Dortlon of the statute
in question should be quoted and considered: .

~ See. 121, Ch. 19, R.S. 19lh:

"Tf any-person convicted of any v1olatlon of the
provisions of this section shall appeal from the
judgment and sentence of the trial court, his 1i-
cense and right to operate a motor vehicle in this
state shall be suspended during -the time his appeal
~is pending in the appellate court, unless the trial
court shall otherwise order, or unless the secretary
of state, after a hearing, shall restore the llcense
or permit pendlng decision on the appeal. . :

We fPrst note that it is only where an appeal is taken from
the judgment and sentence of the triael court that the trial court
may order a retention of the license by the accused. Under the
facts stated by you, it would appear that the method of review
taken from the Superior Court is not an appeal, but rather a writ
of error. .

Writ of efror is not an appeal. Morrill v. Buker, 92 Me. 389.

"And under modern‘statutes, where the aopeal oPf e rror
proceeding is in the nature of a writ of error, the
judgment is not vacated or annulled by the taking of

the review proceeding.”
3 Am. Jur. 189.



It would appear, therefore, that only in cases of appeal,
which brings up the entire cause for trial de novo in the ap-
pellate court, may the trial court permit the accused to retain
his license; and that when the accused is found guilty on appeal
then his license should be suspended. This proceeding is a review
by writ of error and the statute in question applying only to
cases of appeal, the jurisdiction of the trial court is terminated.

The gemeral rule is recognized that a duly perfected appeal
or writ of error divests the t rial court of further jurisdiction
~of the cause in which the appeal has been taken. The jurisdiction
over the action is transferred to the appellate court. 3 Am. Jur.
192, The license having been retained pending appeal, and the judg-
ment of the appellate court being "guilty", then the mandatory pro-
- vision of Sec. 121 shall take effect, and the ligense should be
suspended, The answer then to Question #3 is "Wo. ‘

Your second auestion is: "If in yvour opinion the order of the
_Bucksport Municipal Court does not carry over after the Superior
Court assumes jurisdiction of the case does the case revert to 1its
original statuts before the order of court; namely, that the license
shall be suspended pending appeal?”

In view of the preceding discussion, the answer to Question #e
. " "
is, "Yes.

Question #3 is: "Assuming that Judge Sullivan, vho, I understand,
sat at the April term, wishes to now make an order relative to the
“suspension or retention of the license can he do so after the expi-
ration of the term of court at which the case was tried?" '

Having answered Question 2 in the affirmative, I believe it
unnecessary to go into a discussion of Question #. ,

James CG. Frost
Assistant Attorney General



