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·). 

February 21, 1951 

. . , 

To Honorable Harold I. Goss, Secretary of State 
Re·: Fe~s Payable to the St~te o.f Maine o:n increase of stock 

of the Bates Manufacturing Company 

. In answer to your inquiry ,of the 15th February, 19-51, :regarding 
the r ees payable for the use of. the Stat·e by the Bates Me.nufact~ring 
Company on account. of the i"ncrease · in its • authorized capitalization,_ 
as voted on January 30, 1951, at a special··meeting of 1 ts stocknolders, 
you ere advised as ro~lows: 

~tes Manufacturing Company was organized under Chapter 360. o:r· 
the Pri vat e and Speci al Laws of Maine,· 1850. 

· Bates· ComfranI was organized under the general laws or Maine on 
October· ~b~ ic,5. By Chapter 165, PriTate and ·Special Laws of Maine, 
1947, Bates. Manufacturing Compa.n__! was authorized . · 

" ••.• to. aeguire by any ·appropriate means all the 
s f w e a re o~ B Com ·an · and there-

~ se , i n a i on t o the oowers 
an nurnoses 4

- exerci sed b -it all 
t e powers a as set out i n 
its certi 1 0 

Shortly a:f'te~ the effective date of the last named act.(Chapter 
165,, Private. and Speci.al Laws of Maine, 1947.), all. the assets of · · · 
Bates Company were legally transferred to Bates Me.nu!"acturfng Company 
and are still owned and_operated by Bates Manu.:racturing Company. · 

On Januar,- 30, ·1951, B-ates Mmiu:f'acturing- Company at a spec;iial 
meeting o~·its stockholders voted to increase .its authorized capital 
stock by 2,6·oa,500. shares of comm.cm stock, $10 par value, so that 
ther~after Bates· Me.nilfacturing Company wou.ld have an authorized 
cap1tall:1zat1on of 45,000 shares of'Prefer:red Stock, $100 par v.alue, 
·and 3,000,000 shares of Comm.on Stock, $10 par value. 

Sect:ion 4 of Cb.apter 49, R. s. 1944, provides that capital stock 
of a corporation organize~ under a special legislative act may. be 

-increased as provided in Section 71· thereof', · 

Section 71 (Chapter 49, R.S. 1944) specifies ~he machinery· 
for the inc~ease of the capital stock of tni corpora·tion.: The fees 
therein provid'ed for the increase of capi a stock are 

."an amount ••• -e~ual to the· amount that a like 
co orati on organi ze wi th . creas~d author~ zed 
c · · r one or~ 

on. 

Until the passage of Chapter 152, P.L. 1862, Maine, there was 
no method in Maine of org~izing a . corporation s~ve by Special Act or the Legisl~ture~ · 
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' 
This Act . of' 1862 authorized the organization of c orporations 

·under the _general law for thE(,following purpose~ ~nly, viz.: ,lP-anu
f'a~turing,· mechanical, mining,)or quarrying. 

. . Il'l 1875 the ·state adopted. the Const:i tutional Ame~dment now 
found in Article IV, Part Third, Section 14 of our Constitution 
(P~ 28, R.S., 1944) which;"provided:. · 

,· ' 

~•corporations ·shall be .formed under g eneral· laws , 
and s hall not be creat ed by s peci aX act s of the 
Lef::i s l.at ure, except t or muni c ipal purposes ~• and· 
i n _cases- where ·the. ob.ji,ct s or t he corporat;ion. can
not otherwi se b e atta i ned·; -and, h owever f ormed~ 
they sh al"l • f orever be subject to the general l aws 
of the s t at e. " 

Follo~ng the adoption of" this Ccmsti tutional Amendment, the 
general corporation law was amended by Chapter 65, P.L. 1876, so 
that corporations carrying on any lawful business except banking; 
insurance, the oonstruetion and.operation of railroads or aiding 
in the construction thereof, and t~e-business of ,avings b~s, 
trust companies or corporations intended to derive a profit from 
the loan or use· .of money, and safe: deposit compaiµes, including 
the renting of safes in burglB:I"-· and fire-proof_ vaults, and also 
telegraph companies, might be organized in the ·same manner as there
tofore provided as to manufacturing, mining and querrr1ng companies. 

The Constitution·having prohibited organization of ordinary 
business corporations under Special Acts.of-the Legisl~ture, it has 
not been legally. possible since 1875 (Constitutional Amendment) for 
_coPporations such as B~tes Manu..tactu.ring Company to be formed except 
under the general law~ · · 

From time to time, since 1875, special- chapt.ers liav·e been added 
to the general statut.es providing ·ror the organization thereunder of 
one-or more of the special kinds of corporations excepted from the 
seope of the 1876 statute. · . . 

Such .chapters provided varying fees for the organization of th~ 
l'espeetive kinds of corporations covere~ thereby. · · 

Prio~ to 1891 there.was no or~anization fee , as such, for the 
or~ani zation o.r r enerai bus i ness coroorati ons , wh ether or,F,anized 
un er the general ~aw or s oecial act ; l ikewi se , t here was n~ fee for 

. the i ncrease of £he st ock of such_:3·enera.l bus i ~~ss corporations . n~ 
matter how ore;ani zed . ~1iere were, however, filing f ees payable t o 
the Attorney ne?al and t~e Secretary of State for their personal 
use. 

In 189~, by Chapter 99 of the Public Laws, there_ .was enacted 
for the first time a schedule 0£ fees· payable to the Attorney General, 
Secretary of State, and for the use of the State for the organization 
of corp~rations under the gepe~al law, and a schedule of fees payable 
for the use of the State upon th~ increase of the capital stock· of 
general corporations organized under the general law~ 



56~ -R.S. 1930) laid down the tJam.e machinery and identical fees for 
the increase or the capital stock of 11 any corooration heretofore or 
hereafter created bt · special ·charter end -not · ch arged w.1 th t he per
r orm.ance .or . any pu1L1 c duty, or or~anl zed under t he ~eneral l aws of 
the s t at e. 11 · . - ~ 

Section 49 (Chapter 56, R.S. 1930) laid down the same machinery 
· and identical .fees for ·the increase of the cap.ital stQck of 0

1 ::x: 
co oration created by soeci~l act of the le islature- or or~an zed 
un er t e ·, e"nera l aws of .he s a e. an ch ar~e wi th he per 'orm.anca 
o:f :any pub i e duties or orP,ani zed .for_ ·(quas i -public ) purposes. " ·~ 

. rrom 1913 up until 1931·, the.re were no material changes w.1 th 
respect to. fees charged corporations upon organization or upon the 
increase of the ·capital stock. 1 

'!'here were. howev.er, many changes during this period with re
speot to other matters ·arrec·t1ng capital .stock. or corporations, ~one 
o.f which is mate~ial to the present contr~versy.· 

It would seem that., up through 1930, the policy of the legis
lature, since fees were first eharged 37 years· before, was to· charge 
exactly the same .f'ees for.the increase in the oapital stock or ali 
busi ness cor-porationsJ whet her creat ed by s-ee:t al act or organi zed 
unner h e fl:enera.1. aws • • 

It· was als·o the policy of the· legiS.lature, since f'ees for quasi
publia · corporations were first charged. in 1913, to charge ex~ct1J the 
same r.ees·for the increase in the capital stoek ot all quasi-pub le 
oor9orations , whether creat ed. under a _speciel aeE or orrzanized under 
the ~eneral l aws. 

It also appears that fees tor :the increase of capital stoqk of 
! uasi-public corporati ons h ave never oeen the same as t ees t or the 
· ncrease 01~ the capit al .s t ock. of busi ness corporati ons •. 

Du.ring the ,50 or 60 years immedi-ately preceding 1930 there had 
·been a. great !~crease in the. number and _importance of ~orporations. 
As corporations beeame more· and more the standard modus operandi• for 
the conduct of business, corporate forms existing in 1~50 were changed 
to conform with the require~enis of a modern business wo~ld; and·as 
the. business world requ~red it, the Legislat'U.I'e 9f Maine passed law~ 
more fitted to the business convenience; thus by 1930 there were· ten 
sections in the Revised Statutes pert,aining ~o capital stoek, but in · 
1931, by,Chapters. 182 and 183 of the Public· Laws of that year, the 
Legisl:ature substituted for these ten sections in R.S. 1930,· two (2) 
sections. · · · 

To be. specifi.c, Che,.ptel' 182, P_.L .• ·1931, repe·aled Section 47 ,· 
dealing with the method or changtng the par value of shares; Section 
49 dealing wi~h quasi-public corporations increasing capital, changing 
o~ pU~poses or number of directors, and fees payable; Section 50 dealing 
with inerease and decrease of non-~ar shares; Section 56, dealing 

' . 
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with change of par v·a1ue shares-to .non-par shai-~s and fees payable, 
· and amended Section 48 so that 1 t ·constituted a· cod1f±ce.t1on of old 
Section 4B plus -the subjeo.t matter of Sections 47, 4.9'., 50 and 56 of 
R. s. 1930·~ . . . 

Chapte-r 183· of P.L. 1931 did tl;le same thing to Sections 5.J.. 
through 55 and. consolidated ·-the substance of those sections in a 
new section to be numbered- 51. . 

Section 48, Chapter 56, R.S. 1930, as am.ended.in 1931, is the 
direct ·predeoessor of Section 71, Chapter 4.9, R.s. 1944; ·and it is in 
.th1s·seet1on that first oceurred· the language requiring that fees paya
ble upon an ·incr·ease in c~pital stock shall be an· amount which a "like 
coroorationH organized with su-oh authorized "Capitalization would have 
't'o,~pay i n excess of one organized under the· old authorized capitaliza-
tion. . , 

I~ 1·931 besides the· codification ref~rred· to above, there· was 
enacted by Chap~er·240 a new fee schedule for the organ~zation of 
busi_ness corporations. 

Issue 

Whether the .word -"LIKE" in the preceding sentence o:r Seet19n 71 
(R~S .• 1944) is• intended to distinguish between special act corpora
tions on the one·hand and g~neral law corporations on the other, what-· 
ever their res active duties and ur oses ma: be, or w:q.ether it is i n-
en e o . s ngu s e ween. !2~ va e . us :raess c~orporations on one han~ 

and guasi-p:il.blic corporations on the other, h owever such r espec tive 
corporat ions may, n ave b een organi zed . . . 

rn·other-w~rds, does "like corporations" as used in Section 71 
mean corporations that are alike in their pur~oses and duties or 
alike im their.manner of creation? 

Bates Manufaeturi~ ·company.was organized in 1850 under a 
special act (Chapter 360:, P&SL 1850). . . 

It could not have been· organized under the general law, beo·ause no ,::i; eneral law for the organization ot ·corporations existed until 1862. 

It the Bates Manufacturing Company had been organized in 1876 or 
at· any time-subsequent thereto,_ it would have had to be 'organized under 
the veneral laws-because at ·that l ime and until the resent time a 
.Oonstitu t onal Am.end111ent ;,-reven eel an prevent s t.be organi zation of 
a manuf act uring company under a sp ecl aI ac t . 

A revision or Qodification of statutes is not en inference to 
be interpreted as ab.olish,.ng a long .existing policy of the State. 

B1 the codification of 1931, the Legislature contemplated ·a 
change of :ra~tes·, but there is nothing in the amendment or 1931, to 

d cate t hat the Le i s l at ure · t end d t o ab ando~ its l onp,-st anding 
r f ees accor • · 
o the manner o 

It would take most compelling language_· to .indicate that the 
Legislature intended·to abolish the d1stinor1on Which it had alw~ys • 
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recognized· ever. since fee_s fo:r the increase· of.capital stqck .were 
first charged and to .adopt a new basis of distinc»ion which had 
neve~ before been :riecognized or ·ev-en suggested. 

In Lander·s v •. Smith_, . 78 Maine 212. (1886)·, 'the Court. said: 

"Courts will always endeavor to ascertain the 
real meaning and.purpose of the Legislature in 
enacting a new statute. In such endeavor.they are 
not confined t.o the words of th-e particular ·statute 
in question. The general policy of. previous legis- · 
lation and the general principles of law and equity 
are to be considered, for there-is a preswzq:,tion · 
(controllable or· course by sufficient words) that. 
the Legislature did not intend any marked departure 
from such poli?Y and principles·." . 

Ever .since non~pl\r·corporations were first authorized, ~hey of 
necessity were distinguished as to fees payable bot~ on organization 
arid increase of capital stock from corporations with stock having a 
par value, because the fees of par corporations were computed on a 
par value basis, while fees of nop~pB.l' corporations must be on the 
number of shares, th-ere being no other applicable standard. 

Here again it 1s significant to note that the Leg:1.slature adopt_ed· 
:f'rom the time· when non-par.'; corporatio;ns were fi:rst organized, a fee · 
schedule based upon the size of the corpor~tion and 1n no way rel'at:i.ng 
to wheth~r it was organized under a special act or under gener-1 law. 

If the Bates Manuf'aeturing Company were compelled to pay a fe.e 
based upon what 1 t wou.l~ have to pay for organizing under a special 
act, wit;ti. a capitalization of 3,000,000 sha:ri·es of Common and 45,0_00 
she.res of Preferred., how km.uoh greater an amount that would be than 
if it· were-organized with its old capital under a spe.cial aetl ~ 

· Such an application would indeed· be incongruous, as in 1951 
neither the Bates Manufacturing Company nor any other private·busi
nes~ corporation could constitutionally be organized under a special 
act. 

Wheth~r or not the State could constitutionally prescribe one 
scale o~ .fees applicable to corporati-ons organized under special act 
and another scale applicable to corporations organi~ed under the . 
ge~eral law,.~lthou~h both co~por~tions have identically the same 

ewers u oses an t es.of s t ock we ao not here answer. Suffice 
o po n ~u, -no sue s au e as ye een a ope or considered. 
It oertainly would be most. unusual that a Legislature would 

choose to make a substantial distiric~ion between corporations or
ganized prior to 1875 and corporations qrganized since 1~75, resting 
merely on the date of their organization. 

· In the entire historz of·the State of Maine no manufacturing 
company has ever 9ild s peci a l act ?'at es !\or org ani zation, the reason 
bei ng t h a t when such c;,ompani es could be organi z·ea under s_uoh an act, 
there were no fees, and by the time fees·w.ere adopted in 1893~ manu
faetur1ng .companies had to be·organized under the general lawJ and 
the tees therefor, by the .c~>nsti tutional provision, applied only to 
corporations organized ."for municipal purposes , end in cases when 
the ob j ects of· the corporation cannot otherwise be attained. rr 
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Thei-e. 1.s no- reason or logic why the· amount. of fee to be paid 
~y.Ba~es -~enufacturing Company for the privilege of increasing its 
capital sto·ck should depend upon whether it was organized in 1850 or 1876~ . _- · . . . . . 

For the State to hold otherwise· would be to penalize this or 
similar corporations so greatly fo"I" no otheX'· ·reason than ··that it 
en~· similar corporat1o~s had· been in business for a long time. 

Unless the language of the Legislature admits of no other 
-interpret ation, such a harsh and. un1ust cons tructi on shouia be 
avoided .· ( Landers v. S:mi th, supra. }. 

All corporations 'in this Sta~e al'e given the. benefit of certain 
privileges. · 

The amount of money a. corporation should par tor these privileges 
depends ttpon two things: 

'(a) What the corporation does; • 
(b) How much of it it does. 

In -other words, two cotton textile companies of' the same si-ze 
should pay the sqe amount; two hardware stores or the same·size 

·should pay .the same am.ount;·two street~railway companies· of the same 
size should pay the same amount. · 

. . 

It is not ~ound policy that a te~ti~e company should pay the 
same amount. as a public ut111ty, and quasi-public corporations have
always paid higher rates •. 'l'b.is i~ so because there are expensive 
governmental bodies eetablished for the benefit o~ such·corporations, 
and su~h companies generally are· $ubject to more expensive regulations. 

For the reasons hereinbe.fore, ~ t is the opinion of this ~-f'f1.ce 
that the fees payable by ;t~e Bates Manu!'a~turing Company, ro~·the· 
use ·or the State on the increase or its authorized capital stock by 
2,608,500 shares or Common Stock, $10 par value, as voted by the 
Bates Manufacturing Company. at a· special meeting· of lt-s stackholders 
on.January JO, ·1951, (so that thereafter Bate~ Manufacturing Company 
would have an authorized capitallzation of 45,000 shares of Preferred 
St.oak, $100 par value, and 3,000,000. shares of Common _Stock, $10 par 
valueJ, should be determined in accordance with the provisions of 
Section 10, Chapter 49, R.S. 1944, and such determination should 
result in a total amount of fees . of $855 due and payable from.the 
Bates Manufacturing Company, for the use of the St_ate, and the State 
should require and receive, for the use of' the State, said· sum ot 
$855. · . 

Alexander A. LaFleur 
Attorney General 

·' 


