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February 21, 1951 /

To Honorsble Harold I. .Goss, Seeretéry of State
Re: Fees Payable to the State of Mains onm increase of stock
of the Bateas Manufacturing Company :

~ In smswer to your inquiry ef the 15th Februsry, 1951, . regarding
the fees payable for the use of the State by the Bates Manufacturing
Company on account.of the Inerease in its authorlzed capitalization,

a8 voted on Jenuary 30, 1951, at a special meeting of its stockholders,
you are advised as follows:

Bates Manufacturinc Company was orgenized mnder Chapter 360. of
the Private and Speclal Laws of Maine, 1850. -

' Bates Company was organized'under the general laws of Malne on
October 26, I§EB. By Chapter 165, Private and Speclsl Laws of Maine,

1947, Bates Manufacturing Company was authorized

", . o t0.8couire by eny appropriate means all the
' asseLs ol whahever nature or bates Company, and there=-
after to have am exercise, in additlon to the DowWers
and purnoses theretolore held and exercised by ii, all
the powers and purnposes of Hates Company &S sSet out in
its certiiicate ol orcanization.'

Shortly after. thée effective date of the last named act (Chepter
165, Private and Spécilal Laws of Maine, 1947}, ell the gssets of £
Bates Compahy were legally transferred to Bates Manufacturing Company
and are still owned and opersted by Bates Manufacturing Compeny. ’

On Jenuary 30, 1951, Bates Manufacturing Company at a specgial
meeting of its stockholders voted %o increase its authorized capltal
stock by 2,608,500 shares of commen stock, $10 par valus, so that
thersafter Bates Manufacturing Company would have an sauthorized
capitalization of 45,000 shares of Preferred Stoeck, $100 par value,
‘and 3,000,000 shares of Common Stock, $10 par value.

Section 4 of Chapter LQ, R.S. 194}, provides that capital stock
of & corporation organized under a speclal legislative act may, be
increased as provided in Sectlon 71l thersof.

Section 71 (Chepter 49, R.S. 194)l) specifies the machinery-
for the increase of the caplital stock of any corporatlion. The fees
therein provided for the increase of capltal stock are

"en gmount . « . -equal to the amount that a like
corporation orcanized with such increased authorized

capitalization would have TO pPay in 8xcess ol one or-
zenlzed with the old eubhorized capltallzation.”
Until the gassage of Chapter 152, P.L. 1862, Maine, there was

no method in Malne of organizing a corporation save by Speclal Act
of the Leglslature. '
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This Act of 1862 authorized the organization of ¢ orporations
under the general law for the feollowing purposes only, viz.: npanu-
facturing, mechanical, mining, .or quarrying.

. Im 187§ the State adopted the Constitutional Amendment now
found in Article IV, Part Third, Section 1l of our Constitution
(P. 28, R.S., 194}4) which provided:.

"Oorporations shall be formed under rensral laws,
end shall not be created by special acts ol the
Te-islature, except ifor municipal purroses, end
in cases where the objects of the cornoration. can-
not otherwise te attained; and, however formed,
thev shall forever be subject to the ceneral laws
of the state."

Followlng the adoption of this Constitutionel Amendment, the
general corporation law was amended by Chapter 65, P.L. 1876, so
that corporations carrylng on any lawful business except bankling;
insurance, the construetion and .operation of railreads or aiding
in the construction thereof, and the buslness of gavings banks,
trust companies or eorporations intended te derlive a proflt from
the loan or use of money, and safe: deposlt companles, including
the r enting of safes in burgler- and fire-proof vaults, and also
telegraph compenies, might be organized in the same manner as there-
tofore provided as to manufacturing, mining and querrying companies. .

The Constitutien having prohibited organization of ecrdinary
business corporations under Specilal Aets of the Legislature, it has
not been legelly possible since 1875 (Constitutional Amendment) for
corporations suech a3 Bates Manufacturing Company to be formed except
under the genersl law.

From time to time, since 1875, specilal chapters have been added
to the generel statutes providing for the organizatlon thereunder of
one- or more of the speclal kinds of ecorporations excepted from the
scope of the 1876 statute. . .

Such chapters provided varying fees for the organization of the
respective kinds of corporations covered thereby.

Prior to 1891 there was no orcanizetion fes, as such, for the
orranization of reneral business corporations, whether organized
under the ceneral law or speclial act: likewiss, there was nd ifee for
fHe inerease o: thne stock of such cenerel business corporations, no
matter how organized, ILere were, nhowever, riling lees payable to
the Attorney gﬁnsraI and the Secretary of State for thelr personal
use.

In 18%9%, by Chapter 99 of the Publie Laws, there was enscted
for the flrst time & schedule of fees payeble to the Attorney CGeneral,
Secretary of State, and for the use of the State for the organization
of corporations under the genetral law, and & schedule of fees payablse
for the use of the State upon the increase of the capltal stock of
general corporaetions organized under the general law.



56, R.8. 1930) laid down the Bame machinery and ldentiecal fees for
the increase of the capital stock of "any corporation heretofore or
hereafter created by snecial charter ani not charped with the per-
Tormance .of, eny public duty, or organized under the zeneral laws of
the state. )

Section 49 (C hapter 56, R.S. 1930) laid down the seame machinery
‘and identlcal fees for the increase of the capital stock of "am
corporation created by spreelgl act of the leslslature or orgsanlzed
unier the peneral laws of tne state and charced with The performance
of mny public dubies or orjenized ior (quasi-public) purposes.

_ From 1913 uwp until 1931, there were no material chsanges with
respect to fees charged corporations upon organization or upon the
inerease of the capltal stock, '

There were, however, many changes during thls period with re- '
speot to other matters affecting capltal stoek.of corporatlions, none

of which is materiel to the present controversy. ;

Tt would seem that, up through 1930, the poliey of the legls-
lature, since fees were first echarged 37 years before, was to charge
exactly the same fees for the inecrease Iin the capltal stock of a
Fusiness corporations, wheuher creafed by speelal acl or orcanized
under the weneral laws. 5

' Tt was mlso the polioy of the legislature, since fees for quasi-
public corporations were first charged in 1913, to charge exactly the
ssme Tees for the inerease in the capital stoek of all guesi-publie
cornorations, whebher oreated under a sveeial eelb or orcanized under
the reneral laws.

It also appears that fees for the increase of eeapital stock of
quasi-public corcorations have never been the same as iees for the
increase o] itne capibal stoex ol business corporations.

During the 50 or 60 yeers immediabtely precedlng 1930 therse had
been a great inerease in the.number and importance of corporatlons.

As corporations bescame more and more the standard modus operandi for
the conduct of business, corporate forms existing In 1850 were cheanged
to conform with the requirements of & modern business world; and as
the business world reduired it, the Legislature of Malne passed laws
mobe Pitted to the business conveniencé; thus by 1930 there wers ten
seetions in the Revised Statutes pertaining to capltal stock, but in
1931, by Chepters 182 and 183 of the Publie Laws of that year, the
Legislature substituted for these ten sections in R.S. 1930, two (2)
sections. ' -

To be. specifle, Chapter 182, P.L. 1931, repealed Section 47,
dealing with the method of changing the par value of shares; Section
49 dealing with guasi-publie corporations increasing capital, changing
of purposes or number of directors, and fees payable; Sectlon 50 dealing
with increase and decrease of non-par shares; Sectign 56, dealing
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with change of par value shares-to non-par shares and fees payable,

-and amended Sectlon 48 so that it constituted a codification of old

Section 4B plus -the subjeet matter of Sections 47, 49, 50 and 56 of
R. 3, 1930, , - !

Chapter 183 of P.L. 1931 did the same thing to Sections 51.
through 55 and consolidated ‘the substance of those sectlons In a

new section to be numbered-5l.
Section li8, Chapter 56, R.S. 1930, as amended.in 1931, is the
direct predecessor of Section 71, Chapter k9, R.8. 1944; and it 1s in

this seetlon that first oceurred the language requiring that fees paya-

ble upon an inerease in capital stock shall be an amount which a "like
corporation” orgenized with such authorized capitalization would Rave

To. pay in excess of one organized under the old suthorized cepitallza-

In 1931 besides the codification referred to above, there was
enacted by Chapter 240 a new fee schedule for the organization of
business corporations.

Issne

Whether the word "LIEE" in the preceding sentence of Seetion 71
(R.S. 194ly) is intended to distingulsh between special act corpora-
tions on the one hand and gemeral law corporations on the other, whab-
ever thelr respective duties and purposes may be, or whether it is in-
Tended Eo_HIsEEnguIsE Betweer private business corporations on one hand
and quasi-pitblie corporations on tire other, however such respective
corporailons may have been organized.

In ‘other words, does "like corporations” as used in Sectlon 71
mean corporations that are allke in Thelr pur-oses and duties or
alike in their manner of creatlion?

Bates Menufacturing Company was organized in 1850 under a
special act (Chepter 360, P&SL 1850). _
. Tt could not have been: orgenized under the general law, because
no reneral law for the orranization of corporatlions existed until 1862.

If the Bates Manufaeturing Company had been organized in 1876 or
at any time.subseguent thereto, it would have had to be orsanized under
the renerel laws because at that time and until the present time a
Tonetitulional Amenament oreventead amd orevents the orzanization of
s marafecturins compeany under & speclal ach. )

A revision or godification of'statuﬁes is not an inference to
be interpreted as abolishing a leng existing pelicy of the State.

By the codification of 1931, the Leglslature contemplated =a
change of rates, but there is nothing in the amendment of 1931, to
indicate thet the Legislature intended to atandon its long-standing

4 i Tor oses of fees, according to

& busliness carrie

creation.

It would tske most compelling language to indicate that the
Legislature intended to abolish the dlstincerion whiech it hed always ¢



recognized ever since fees for the increase of ‘capltal stock were
first charged snd to adopt & new basis of distinebion which had
never before been recognized or even suggested,

A

Tn Landers v. Smith, 78 Maine 212 (1886), ‘the Court said:

"Courts will always endeavor to ascertain the
real meaning and purpose of the Legislature in
enacting a new statute. In such endeavor they are
not confined to the words of the particular statute
in questlion. The genergl policy of previous legls- -
lation and the general principles of law and equity
are t6 be considered, for there-is & pres tion

" (controlleble of course by sufficlent words) that .
the Leglslature did not intend any marked departure
from such poliosy and principles.” _

Ever .since non-pir corporations were first authorized, they of
necessity were distingulshed as to fees paysble both on organization
and inerease of capital stock from corporations with stock having a
par value, because the fees of par corporations were computed on a
par value basis, while fees of nop-par ecorporations must be on the
‘ number of shares, there being no other applicable standard.

; Here agaln 1t 1s significant to note that the Legislature adopted'
from the time when non-par corporatlons were first organlzed, a fee
wchedule based upon the size of the corporation and in no way relating
to whether it was organized under a special act or mnder general law.

If the Bates Manufaeturing Company were compelled to pay a fee
based upon what 1t wonld have to pay for organizlng under a speclal
act, with a capitelization of 3,000,000 shares of Common and 45,000
shares of Preferred, how kmuch greater an emount that would be than
if 1t werse organized with its old cepital under a speclal aetl °

' Such an application would indeed be incongruous, as in 1951
neither the Bates Manufacturing Compahy nor any other private busi-
ness corporation could constltutionally be organlzed under a special
act.

Whether or not the State ecould constitutlonally prescribe one
scale of fees sgpplicable to corporatlons organized under special act
and another scale applicable to corporations organized under the
generel law, although both corporations have ldenticelly the same
powers, purposes and types, ol stock, We do not here answer. -uilice
1t To point out, no such statute has yet been adopted or consldered.

It certainly would be mest unusual that a Legislature womld
choose to make a substantiel distinchion between corporaticns or-
ganized prior to 1875 and corporations organized since 1875, resting
merely on the date of thelr orgenization.

- In the entire hilstorvy of the State of Maine no menufacturing
eomopany has ever vpald speclial dct rates Tor orcanizafion, the reason
being that when such companies could be organized under such an act,
there were no fees, and by the time fees were adopted in 1893, mamu-
Teeturing companies had to be organized under the general law, and
the fees therefor, by the constltutlonal provision, applied only to
corporations organized Mfor municlpal purposes, and in cases when
the objects of the corporation cannot otherwise be attained."




There 18 no. reason or legle why the amount. of fee to be paid
by Bates Manufacturing Company for the privilege of increasing 1ts
qapiga% stock should depend upon whether it was organized in 1850
or 1876. g _ ' ,

For the State to hold otherwlse wounld be to penalize thias or
similar corperations so greatly for no other reason than that it
and similar corporations had been in business for e long time.

Unless the lanruere of the Lezislature admits of no other
‘interpretation, such a harsh and unfust conztructlon should te
avoided., (Landers v. “mith, suora.) -

All sorporatlons 1n this State are given the benefit of certain
privileges. - ' '

The aemount of money a corporation should pay for these privileges
depends upon two things: -

(a) Whet the corporastion does;. .
(b) How much of 1t it does. P '

In -other words, two cotton textlle companles of the same slze
should pay the same amount; two hardware stores of the same slze
‘should paey .the same s&mount; two street reilway companles of the same
slze should pay the same amount. ‘

It is not sound pellcy that a tejffile company should pay the
same amount as & public utility, and quasi-public ecorporations have-
always pald higher rates. This 13 so because there are expensive
governmehtal bodles established for the benefit of such corporations,
and such companies generally are subject to more expensive regulations.

For the reasons hereinbefore, 1t is the oplinlen of this offilce
thet the fees payable by the Bates Manufacturing Company, for the
use of the State on thse increasss of itas authorized capital stock by
2,608,500 shares of Cormen Stock, $10 par value, as voted by the
Bates Manufacturing Company, at a special meeting of 1ts stockholders
‘on January 30, 1951, (so that thereafter Bates Manufacturing Company
would have an authorized capltalization of 45,000 shares of Preferred
Stock, $100 par value, and 3,000,000 shares of Common Stock, $10 par
value), should be determined in accordance with the provisions of
Seetion 10, Chapter 49, R.S. 194k, end such 4 eterminetion shounld
resul: in & total amount of fees. of $855 due and paysble from the
Bates Manufecturing Compsny, for the use of the State, and the State
ghould require and receive, for the use of the State, said sum of

Alexander A. LaFleur
Attorney General



