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. 
March 9, 1948 

' . 

To Edwin R. Smith, Esq. 
County A ttorne:y•,: ~ancock 

I have your letter o:r March 3d, r .el!tting to Rule ·No. 50 
o:r· ~e Sea and ·Shore Fisneries, promulgated ll~ch · 27, 194'7. :
You ask me if _1·t is .a· valid). e~oreeable regulat·ion, et~., and 
call my attention to the .faei; -that the R~solves, of .19~5, by ·_. 
Chapter_ 91, authol;"ize S?-ab ~e$ulat1on, but :rail~d to spe·c1f-;y- .' 
"at sue~ time and for such time" the regu,lation takea effect, 
as r~qu~ed by P. L. 1933, Chapter 2,. Seot~·on 3.· .- ·. · ·. · 

The provisions o.f Chapter 2, Section 3, P.· L. 1933, ·a;e, 
no longer -~:rfect1ve, the act ·na~ been .revised by Cpapter ~, 
R •. - S. 1944, · and the. ent:tre chapter repealed and replac-ed by · 

, Chapter 332,' P .• · L.· 1947. Therefore this rule ·mu,at have been. pro~ 
mulgated U:D-<;ler the : provi~'ions ot Sect~pn 3 pf Chapt~r _34, : .R.- S. 
l 944. However, Chapter 90 of the -~es·ol ves of 1935 is -still 'in . 
ett,eot .- These Rulee ~nd Regulation~ promulgat·ed by the Oomm:is·
sioiier are based on Legislative Resolves, anc1 ·he ean issue without . 
notfce Ol" hearing any :rule or regu.l_ation. which the legislature 

. ·by its Re.solve shall direct·.· · .. · · · · · 

Howev~;; th~ Resolve which yon .quoted~- Chapter 91, 1935, · 
doe,s ~ot spec~fy the ti~~ or the 'length ·or time ''\ihat th~. reg\1.la
tion shall be effeetive. for _th~t ·~eason· I can see·the point 

.wh1,.ch you raise~ -·Far. be ;Lt _from me, ·as Attorne-y .Gener~l, to ·· 
make an1 ruling _- that the leg-ia],.ature 1in its· Resolv~ failed· to 
comply ·with. ·the general statutory requi;rements or to coni'er·· _ 

) power_ ol;l the Commissioner· ~o _i -~sue regu+ations tllereunde~ .. 

. ·By ·:reason for making -~his statement 1s th~t the inhabitallts 
,_ or Mo~t ·Desert Island came to the legislature and asked fo~ 

this Iegfslation,in the·intere.sts ·of· Qon~ervation of .the' clanis 
on t:P.e 1.sland. It ~houJ.d be enforced unt·11 1 t is passed upon by 
tpe courts, not by this office. · 

M-, a_dviee to you is . not . to nol, pros the appeal. It -1s not 
.for you to . t.ei1 the wardens not ·to enforce any rule which haa ·. 
the force .of law on its faoe, but to go tbr~ugh w:1t~ the ~as~ · 
and l!:lt the attorneys fo:r the· respondent rais_e the question and . 

. let the court decide. OurSupreme- Gov.rt has held ·that the legis
lature ·o~ provid~ t~~t r~les Emd ·regulations in.the intere~ts 
of . cons~rvation, based on l~gislatiJte Re.solves, cen be is,sued, 
affecting local c-ommuni ties, wi tho.ut noti·ce or hearing. This ~e
sol ve was passed ·by the legislature ·in 1935· and did not be.come 
er:rective _until ninety days after 'the legislature adjp'urned in 
1935, so ·that -citizens of ~fount De~ert had ample notice . of this 
regulation whic~ t~e legislature directed the Comm.issioner to 
issue and also provided a penalty. 
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· This new regulation of 1947 was 1:ssued to take' the pl-ace d 
the o·ld regu.I.9:tion, the statute for .waioh was not ··complied ·with · 
by .former Com;missioners;_ and it. is prohable that •a new ;t>egulat1on 
will "be·

1 
pr6m~gated .under the new Revision <J~ 1:947 ._ · 

. We must. be oare!'ul not to usurp the ·function ot the co·urts 
in deol..aring laws invali~ 6r uncon~ti tutiona1. 
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Ralph W. Farris 
Attorney .General 
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