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March 9, 1948

To Eawin R. Smith, Esq.
County Attornqy; gancock

' I have your letter of March 3d, relgting to Rule No. 50 .
of the Sea and ‘Shore Fisheries, promulgated ilarch 27, 1947. °
You ask me if 1t 1s a velild, enforcesble regulation, etc. and
call my attentlon to the faet that the Resolves of 1935, by %
Chapter 91, suthorize such regulation, but failed tec specify '
gt such time and for such time" the regulation takes effect,
as required by P. L. 1933, Ghapter 2, Sectlon 5. ¢

, The provisions aof Ghapter 2, Section 3, P L 1955, are
no longer effective, the aet having been revised by Ghaptar 34,
R. 8, 1944, and the entire chapter repealed and replaced by
Chapter 532 P. L. 1947. Therefore this ruleé muat have been pro-
mutgated under the provisions of Sectidn 3 of Chapter 34,  R. S,
1944, However, Chapter 90 of the Resolves of 1935 is -st111 4n
effects These Rules and Regulations promulgated by the Commis- .
sioner are based on Leglslative Resolves, and he can issus without.
. mnotice or hearing eny rule or regulation whichnthe 1egislatura
by its Resolve shall direct. ‘ .

However, the Resolve which you.quoted Chepter 91, 1936,
does not specify the time or the length of time that tha regula-
tien shall be effective. For that reason I can see' the point
.which you raise,-Far be it from me, as Attorney General, to-
make any »uling that the legislature:'in its Resolve Lailad to
. comply with the general statutory requipements or to confér .
power on the Gommissioner to issue regulations thereunder.

y ‘reason for making this statement 13 that the inhabitants
of Mount Desert Island came to the leglslature and asked for
this legislatlon in the interests of congervation of the clams
on the island. It should be enforced until it 1is pessed upon by
the courts, not by this off'ice.

!

My advice to you is not to nol pros the appeal. It is not
for you to tell the wardens not to enforce any rule which has -
the force of law on its face, but to go through witly the case
and let the attorneys for the respondent raise the question and
.let the court decide. OurSupréme Court has held -that the legis-
lature can provide that rules and regulations in.the interests
of consgrvation, based on legislatlwe Resolves, can be issued,
affecting local communitlies, without notice or hesring. This Re-
solve was passed by the legislature ln 1935 and did not become
effective until ninety days after the leglslature adjourned in
1935, so that citizens of Mount Desert had ample notice.of thils
regulation which the legislature directed the Commlssioner to
issue and also provided a penalty.



“This new regulation of 1947 was 1ssued to take the place af
the old regulation, the s tatute for which was not complied with
by former Commissicners; and it ls probable that-a new regulatlon
will'be promnlgated under the new Revision of 1947,

We mmst be careful not to usurp the function of the courts
in declarlng laws invalid or uncongtitutlonal.

Ralph W, Farfria
Attorney General



