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February 13, · ·1948 · 

To Earle R •· H~yes, S~cretary, lmlployees 1 Retirem~nt System· 

·I have your memo _of. Fehru~y lQth stating .that "t4e Boaf'o.-.of 
Tru$tees i'or the Retirernent · Syst·em· "have· in-st;t"ucted you to .. .a..a..k for 
a rul:,_ng relating to ~e Retirement status o_r one Earia.· B. Porter, 
a guard at .the Maine State -Prison, .. and you ·quote Subsection .IV of 
Secti'on 6-:A of'-the Retiremer;t Law~·which prov:tdes t.or half-pay re­
tirement ot ·e~rtaih·amployee~ of· the-Maine State :E>rison-~pon eol!l-

'.p:J..eting at· least_· 25 years ot creditable 1:1ervice, _ anq.··n:ote_ tha.t Sub­
section .VI ot Se~ tio~. 6-A, h~wever, plaaes, in: the ·opinion of the 
Boud of.. Trus•tees, a: very definite limitation on this privilege of 
ret,ire:ment·,. namely, :that in ord~r to be eligible·.ft:>r ~uch: retirement -
pen'efits, ·the.emplo7ee must b.a.ve attained.age-56,·ari.~ mu.st have 
seryed at least.J~5- yefll'·S "in one. of• these three· eerv1oe$ .• " You .fur­
ther state ,.tllat Mr~ Porte!". rtll complete approximately 25 years of 
service f'pr the. State eome·. tintei in APJ'.'il. of this yes:r ,. but that the 
rei:ords .show ;that appi'o:1;1Diately 17 yeairs o.f his . service ·was. performe•d. 
at the· St~te Reformatory_.t'or· ME\n, w:tiie~. institution is not_. name-4 in · • 
any of -~he sublectiQns. o·-E ~('ctio:c: ~~A ab~v~ ·refe~ed to • . :aenc,e i't · .· 
is. the bel-1ef' ~f the Board e.t' ~ruste.$s that Mr. Porter's service at. 
-the Stat~ Refo~matory. ca.tmot be _ooJ;LSi_'d,ered. as contriib'U,ting. toward·. 
,.his reti;c-ement beriefi t~ Wlder .·th~ Ptov_is~ons. ot Subsect.io~s _IV·. and 
VI ot Seotion.· s ... A;- ~\l.t my ·opinioi;i ie r.eque,ted. in t;b.1~. connec~1o?:l.• 

' ' • • • • I ~ 

·I hav~ :c'equested· the· employee ·to· subnµ.'t, tor f!J.Y ini'ormati.on the 
data on his emplo,m~t·py the State· of Maine. Re ·st~tes that on 

.April 28, 1923; he was ,employe~ at th~ State Reformatory ~pr Men -a.t 
South )V1ndha.m ~d eo;E1.tinued there a~ a gua;rd until .February 12, · 
1940, a.t w~ich-·time ha··w·a~ .tran,sf·err$d to ·the Maine State .. l?rison. ·• 

, , .o~··July 1, 1942, ~.· :Porter became a .member _·or th~,· State. Jilm,ployees' 
Retirement. ·system ~d·began eo~tribut1ng towa.rds .his retirem~nt · 
under ·the A.Qt of•.1942. :a:e· .has continued paying .. on his ·reti;i-ement 
fund and at the pr~sent time has paid _in nearly. . $.700. . , 

• .. • I •• \ 

( ' • • > ,- • • 

. . ~~ . for'te;r- further'. ·state$ that he ha~ i,equested retiremen-t on 
Ap:t-11 ·28·, · 1948, at ~hioh time ·he wt_J.1 be n~~l~ ·517 7ears -o_f a.ge and 
will .. ha.ve 25 -years· of ~reditable ser"l.?'ioe in the _p~nal institutions 
.of this State. That is· the -reason . . the -Board or Trustees r.equested . 
'!rr1 opinion .·on .th1.s situation. . · . . . . . . . I 

.. B~f'ore g'iving. an opinion on the correct ,interpr.etatio:p.,· .I.w:f,.ll 
q,uote Subsection IV\ of Section .G-A of Chap~er ~a~, ·p .L.- 194'7: 

" 
11The _q.eputy warden~ t _he captain of the g11:ard., and . 
any guard of the state pri~on who.is a member of 
this-system on July 1, 1947· and who has creditable 
service or at leat 25 years in each or an capaci­
ties may be retired a.t 1/2 of his average final 
compensation provided.such retirement is requested 
either by-the m~mber or the commissioner of insti­
tuti·onal service •. If ~ny such member sh9uld becqme 
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eligiblf»· under th~ p;bvis.ions of thi-s system, 
as a reijult or prior swvic~ and·membership 
service, to a retireme:r:.,,t allowance in e xce~s ·ot , 
1/2 of his average final compensation, he shal~ 
·be ~ntitled to the high.er_retirement allowance." 

. ' 

'.\ 

.. -You will note that tlle statute provi-des that any guard· of the 
State Prison, who is a member ot·this System on July l, 1947· and 
.who has credi~abl~ service· of at les.s,.t 25 yes.rs ·"~n eaeh or .all 
eapacitie~ m,ay be r~tired, ~:tc,," Ip bhis c·ase, Mr. Port,el'". wil.l · 
have ha·d 25 yea.rs or oreditabl~ service in the capaoity of guard 

~ · in two State penal 1nst.1tutions· on April 28,.- 1948, at which time 
he will be 57 years of age; and by reason ot Mr. Porter's being 
a guard ·at the- State··Prison on July 1,-.1947, and by res.a-on of his 
having- ·eredi table ser.viQe. of a.t least -~5 yijers iln the capacity or· 

• , guSl'd·, he is entitled to the benefit o:f. the pro•vis1ons of S1-l.bseq-
t.ion · IV of · Sec,ti9,n 6-A. · · . 

• 1 • • . . 
. ·-.. ·_r· will cal.l 70-u.r· ·attention to ·the word~ "in each -or ell capa-· 
a:f,. t·ies." It does no·t say ·th~t. hit:J capaQ:1, ty should "be a guard at. 
the .Mai~e State Prison. ~e - statu.·te simply says that. any · guard ·or • 
·the State .Prison who is :t member of thi.s. System ori July 1_·~ .1947 • 
♦ ·• ll18Y be retire.d, etc. • · · · · 

' ·Furthermore,. the legislature neve; intended to d1vest·any em-
pletee of his. r~ghts a~quired· w~e~ ~he ~·ettrement System :to;r. State 
employees was a~t u• in 19.42; ~d Jl4r. Po;t9ter WS.$ a guard at the · 
Maine.State Prison when.he·bee~ a member Qt.the Retirement Sya­
t~m ~d-has.co~p11ed wit~ the• 1'ztovisions of the Aet. ~e should 
.benerit from e.n7 new provisio~ that the legisl~tu.re has passed 
since l942. _ .. 

· This statute -does· not apply to the guar~s, Qf' th~ State Re- · j 
· -~o~tory, tor Men at South ·.w1ndham., unlea.e they were doi'D.8 g'4ard 

duty at --the State · Prison· arid became ~embers ot tb:e Syatem on -July· · 
.l, 1947;. bu,t this new f:\.Ubsecti~n would a.pp~y to all guar4s who 
have creditable- service at the State Reformatory for Mi,,n·,. were 
in.embers of the old System, and we.re guards at. the State .Prison 
.on Jul-y 1, .1947. 

RWF:c 

Ralph Yi. Farria · 
Attorney General 


