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February J..3, ·1949 
•. + 

To Fred M., Berry, State Auditor 
Re:· Salary Adjustments in Lieu of Holiday time 

I_have-yo~ memo of February 4th relatflng to the autho;ity 
of the D~p'artment. of' Personnel to make sa.lary adjustme;c.ts . .t'o~ .. em­
ployees. of the Reformatory. for Men :l,n lie:u. of holiday t•ime · lo4 t ~ 
during li47. Yo-µ.· also enclos.e a co_py of a me~ .. which lists· the· names 
and amounts payab1e· -t9 employees 9f th~t institu~ion, and. a;lso a 
eopy c;,f _your memora.??,d:Q.m ·or J'a11uary 13th., addressed to !.~. Vaugh~, 
Pireetor of ~e~s~nnel. 

After read-1,ng your memo of· febr~ary 4th ·to -~:ysel.f ·and your . 
memo ot J'anuar-y- 13th to Mr. Vaughan, l' em of the opinion.that-the 
lio)l,r~ of. work for· ~nsti tu.tional emplotees .can be f.i~ed by" schedule 
ag~eed tq· by· the. _Comm1ssi.oner of. In~'titutione.l Service and the · 
State Pe~sonnel ~a.rd, You must con'sider the taet that in·our State 
p~nal ins-ti~utiozis .the guards· hav.e to be on -duty a~ a).1 .times. It' · 
one .gtta.rd is e~ti tred .. to a 'holiday, • but another guard ·1s t~e~ _ !'11 · 
on· the hol·~day to whieh the first· ga,e.;-d is entitled, .and th~ fiP,st · 
gu~d has to-give up his holiday and still work his full week-under 

,the schedule,. I believe that ~e is entitled to_pal for that h~liday · 
which he sac:rified because of somedne's illness or some ,other uilf'ore­
seen ev~nt which broke 'up I his sohedti;i.e, an~ dep:i;-~ved hiln of ,1':is holida.:Y.;'· 

• I •; ,~ 

. . . You. question. the propri~ty of · this and :t believe. you suggested ·.~ ~ 
.ora11j· that the head o:r the inst1tµt1on should gi~e t};te· employee. ·· · ·:,-, 
another day,, rat~er .than· give him pa.-y- for tne· ho·llday to Whio-h ·he wa~·< 
e~titled but upon which he work~d-for'some other guard who was sup--._ · 
posed .to wo~k ~n said holiday. ' 

Th·erf) ia -ample autho:r-ity 'i~ the ~tatutes ~~d .. the Personnel 
Rul~~ and RegUlations .for handling this situation this way. . . . . ,. . . 

. 'You, cite an opinion, fr():qi. form~r -Att.orney General·. Cow~. in his 
Report for 19·41.:.1942~ .which yo-q state was on a comparable ~.itua:tio~, 
:l.n .answe?' to· a question·p~opo'\l!lded by.·Mr. Ha-yes., then Dir.ecto;i:- o_f 
Pe:J"sonnel, concerning payment ·ror .ea~ned. vacation ·time •. · I call. your 
atte~tion to .the ·amendment to Pe.rt·3.of Rule 11, which reads ·a~. 
follows: "Unused.vacation-leave 7J1B.Y be aocumulated·up to but not 
e~cee·di::o,g the normal amount of vacation ~lowed over a.. two-,ear 
].!)eriod and·ms.y be granted ·to employees for· such time ·or times and. 
in .-such mounts as shall b.e det.ermi~ed by the dep~tment head· in­
volved •. " This amendment' was approved by the Governor on Novembex, 
ll, 1'946. • ., 

Furthermore, the question propounded by~~ Hayes •. • • was . 
in regard to va.c~tion pay due· a deceased employee during the year .• 

... 



. . 

,· 

It i's my opinion that vaca.tlbn pay th.at ha$ not been -used. 
1s a· matter between the State ahd the employee while he is living 
and does p.o1i revert to •his heirs or' legal representatives ~t.er 
his death, but onl.y applies to his separation !'rom th~ sez-vice. 
Whi";I.e )le is eonhec:,ted with the service, .he is entitle¢1. to :mhused 
.vacation leave,on an aoo:umb.lated basis. • · 

' .. 
I agree with 1!.ir-. Cowan when he states,·. on page .. 81, that 

"Leave of absence is not a -prop~rty right of th~ ,employee, l;>ut is 
·a privilege ~r~ted l.)'y the State." · 

. . · I might add that this is e. :Privilege granted ·by the legisla:­
ture and. should be e,xer·c;tsed during the ·lite o:f the emplQyee. I . 
. ag~ee w:1. th Mr. Cowan that at. the death .of the_ employee- there. is 
nothing· that._ would, justify the D1reetor of Personnel· in ordering 

·paJ111ent to the ~aid emplbyee•s e~t~te ot any amount except such as 
might be ·due.fo;r service pet-formed-in bi$ 11.fetime. 

. . . . . . . 

· Tlle ·pr.oppsi tic;,n. wi tll whic.h we are dealing at . tb-e State Re­
fci~tJ.i;o:ry is· a r-ight and privilege _g·ranted by th~ 1eg1slature1 
which is ~ow being e~arcis~d_by· the employee. upon agreement w!th 
the head of the depart~ant and the Direoto~ ot.P~raennel. 

RWF.:c 

-Ralph W. F~ris. 
Attorney G;eneral 
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