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B

To Richard E, Reed, Commissioner
Depertment of Sea and Shore Fisheries

I have your Iinguiry in regard to the enforeemsnt of the pro-
visions -of Section 87 of Chapter 34 of the R8vised Statutes of 1944
as amended by Chapter 137, Semtion 2, of the Public Laws of 1947;
and yon eall my attantion to an opinion written by my predecessor in
office, Frank I. Cowan, dated May 17, 1941, wherein he gave his opin-
%on as to the constitutlionality of Chapter 230 of the Public Laws or

937 .

. In this comnection I wish to ‘state that Chapter 230 of the Pub=
li¢ Laws of 1937 has been' amended twlce. by the leglslature, by Chapter
280, P. L: 1941 and Chapter 157, P. L, 1947, end the statute was re~ .

vised in 19644 and Chaptes 230 of the Laws- of 1937 was ircorporated in

%eztion 87 of Chapter. 54, R. S 1944 amanded by Chapter 332, P.L.
97.- )

I note that Mr, Cowan stated in his opinlon that the provisionaﬂ
.of ahaotar 230, P, L. 1937, were invalid, end he elted State va. Mit-
‘chell, 97 Maine 66. I have examined the case of State vs. che
‘097 Malne, and it hes no relation whatsqever to the Sea and ~hore
Fisherles aects or their enforcement, as it has to do with ordinances
passed under the hawkers!'. and peddlera' act enected by the legisla-
tare it 1931, which discriminated between ﬁhnse who pald taxes of
$25 or more on their stock in trade and those who paid a lesser
amount, exempting the former from paying license fees;, while re-.
‘quiring the latter to pay license fees. The Court in the case. held
that that wes an arbitrary discrimination., In my opinion that case
1s not in point’ in this matter. In the-case of State vs, Laavgtt,
105 Maine, page 76, which Mr. Cowan also cited s° opinion,

Court held that chapter 317 of the. FPrivate and- Special Laws of 1905
was & constitutional exercise of the legislative power. This act
forbade the taking or .digging of clams on any of the shores or flats
of Scarboro from the firat day of April to the first day of October
in each year by any person except irnhabitants or residents or the
town, hotel keepers, ate., .The Court stated in 105 Maine at pagerss,
State vs. Leavitt, as follows:

y

-"Since it must be assumed that the‘public
" interest required some limitation upon the right

of glam Tishing, 1t does not sesm to us that it 1s
unreasonable or arbitrary for the State having a.
proprietary interest as well as a governmental
power all for the publie benefit to give the pre~ .
ference to those whom the law for more than two
hundred and fifty years has given a preference, and
who were enjoying a preference when the Fourteenth
Amendment was adopted, namely, tHe inhebltants of
the town within which the fisperies ere located, . "
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You. will note in the last paragraph of Mr. Gowan's opinian
of May 17, 1941, that he stated as follows: "You understand, of
eourse, that Acts of the Legislature are regarded as vallid until
declared invalid by the gourts.” Thersefore it Is my considered
opinion that the provisions of Section 87 of Chapter 34, R. S,
1044, a3 smended by the Publlc Laws of 1947, Chapter 157, and
also re-enactad in BSection 95 af Chapter 532, P. Lo 1947, are
constitutional and that the legislature under its police powers
was not violating the provisions of the Constitutlon when, lt pro-
vided that no person, firm or corporation shall, between thé first
day of June and the flrst day of October following, ship, transport,
offer for shipment or transportation, sither direetly or 1ndireet1y,
any cleams;, gushogs or mussels, elther in the shell .or shucked, .
teken from the clam flats of Washirgbton, Haneock, Enox and Waléo
Counties beyond the limits of the State or to tha counties of-
Ssgadahoe,; Cumberland, ILineoln and York, proviaed, however ,that an
exceptlon shéll be made for clams, guahogs or mussels whiah have
.been carmmed, packed or barreled between the rirst dey of October
‘and the first day pof June.

Relph W, Farrls
Attorney General



