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ii!P4it< 
J' ¥ z 4c- -

October ·J,.3, ·1947· · 

. ,., : 

To. Richard. E·. Reed, ·commisaione:r 
D~p~tn,.ent of .Sea and Shore Pisheriea 

o/ 

I· have your inqui'ry in regard _to the enforcement of the pro­
visions ~of Section 87 of Chapter:34 ot·t.he Ri~ised· Statutes ot·1.944 
as am.en!3,ed by Chapter l.:57, Seation 2, ot the Public _Laws ·or 1947; 
and. you call my attent.1on tp an opinion .written by m:r predecessor·· in 
of~ic~, ~a.nk L. Cowan, dated. May i1, 1941, whe~ein h~ gave his opin• 
ion ~s to the co~st1tut1on.;l.1ty ot Chapter 230 of the Public Da•s ot 
1937. ' . . . . · 

In th:J.a connection I wish to · state that Oh.apter 230 of the Pub­
lic La•• of 1937 has been- ame~ded twice. by .the legialat-ure, by Ch«pter 
280, P. ti .1941 and · Chapte?" 137, ~. · L. _ 194·7_, and the statute :wai:I re-· . · 
vised 1n ·1944 and Clulptei- 2~ ot .the ~•s· ,of 1937 1ra,s ino<;>;rporated· 1n· 
Section 87_ of Chapter· -34, • R. s. 1944, amendfd by Chapter 3:52, :i> .L. 
1947 ~ · . ' . · . · . 

. ' . 

,. 

. I notf> tbat .... Oowan stated . in his opinion .tp.at the provisi.ons ,, 
, ot Oha.otei-. ~30, P-~ L. l93"r~ ·we;re invalid, and.be ·01ted S.tate va.- l'ilt• 
·. chell., _97_ ·Maine_ 66 • . I _llave examine:d the case or State vs. Mitchell · 
·In ·§¥ Mai~e, ·and it .has· no relati~n whatsoever_ to the Sea and Shore. 
Fisb.el'iea aeta· Ol' thef.r enf'o;rcement, as it has to do_ with ordi,nan~ea 
pa1;1sed unde?" t~e. hawkera.'. and. peddl·er•' act enacted b7 the legisla:- .. 
tur& Jh 1931, whioh· disc-rind,nat°&d betwe.en those _who paid t~es or 
t25 ·o~ mo~• on th~i~ s~ock in· trade. and. thoa~·who paid a ·less•r -. 
amount, exempting the .foriuer t'rom pay1l;lg license :t'ee.s-:, . while ·re-.. " 
'q,;11ring tke latte~ ·to pay lioen"e· tees. ~e Court in the case."he1~ 
that · ithat was an ubitrary ~acr1a1nation. In my opinion that. ca.st· 
is'not · ~ po1nt'in tils ·ptter. In the·oase of State vs. · LeavJtt, 
10.5 . Maine·, page 76, which Mr. Cowan · alsc;) ·cited in hls·· ~pinion, the 
Court held .that Chapter 3+ 7 of the .Private and•· Special Lawe . o:f. l90S 
was ~ . o·o~stit;ut1ona;L e~erciise or the leg1s1at1ve power. This aot , 
t'orbade· the taking or:.d:tgging ot clams on any of the sh~res or f.lats 
p-t_ Scar~o;-o from the first ·da7. ot.·Apr1l .to t~e ·first day of Octoeer. 
in eaeh · year '.b'1 an.,- person except 1?Jhab1 tants or residents or·. the : 
town, hotel. keepers, etc·., ·.The Court stated in 105. Maine a-t' paget ss~ 
State vs·. Leavitt, aa follows: · ~ 

. "Sine~ it· must · be assumed that the, public · 
· ·1nterest ;required aome ·11m1tat1on upon the right 
o:t .cl_am fishing, it does not seel!J. to us that ·1t is 
unreasonable _or arbttrary for the State. havi~ a . 
prop~ietery interest as ·well as a governmental 
power all for the public benefit to give the pre- , 
rerenee to those whom the 1aw tor more than two 
hunch-ed and fifty yeus has given a preference, and 
who were enjoying a prefe~ence when the Fo:urteenth 
Amendment was adopted, .namely, tlie · 1nhab1 tan ts of 
:the town within which the fisheries' are looated ••• " 

,, 
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You- •111. .. iioto in the last paragraph of r.w. OQw~'s opinion· 
or 'Mai 17,-1941, 1:;hat he stated as f'ollqws: "You understand, ot 
co'Ul'se, that Ac~s of the Legislatur~ ar.e regarded as ~al14 until 
declared invalid by the courts.• Therefore.it 1s my considered 
&pinion that the prov-1~1ons ot Section. 87 ot -Chapter 34,' R. s. 
1944, a!il am.ended by the Public Laws __ ot 19•7·, 9hapter 137, end 
ala,o :i:-e-enac ted 1n Se·e tion 95 at Oh~pter 332, P ~ i;, • 1947, are 
constttut.1,onal and· that t~e l_eg1slature under its ·police powers 
was not. viol.ating the provisions of. the Constitution when. it }»'o­
vided that. no pe.rson, t-i.rm. or corporation shall, between the fir~i- · 
day of ~,me .and'.the first·day ot October following, ship, ~ansport, 
otter tor s~1pment or transporta~1Qn, either d1rectl.y or indi~eetly. 
an7 clams• quahogs o;- mus s,,1,s, ei the?" · in the shell . Gr. shucked,- . • 
taken from the olam·.tlats <>f Washington, Hamcoek,·Knox UJ.d \Va,lcJo 
Cguntiea·be~nd the·1.1m1ts or the State or to the. oo\lD,ties or 
Saga.dalloc; Cumberland.•· Lin,ooln and YOl"k; provitt•d, however,tha_t · an 
ucepti"o-n shall be .made for clams, quahogs or,·muasels 1rh1Bh ·nave · 
been canned, pa~ked or barreled between the tirst ·day of Octob•#' 

'and the fir_s·t day ~f ·J~e. . . 

fiWF:4 
I • 

Ralph,w. Farl'1S 
Attorney Ge~eral. 
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