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.rune ;i~, 1947, 

»-ah1bald li. x:nowlee• ··Ge11eral A~torna7 !' 

Maine·central ·Rai1road · 
Fortlarid' 4, . Maine.· 

. · · Re: Railroad Franchise Ta.x 
Dear Mr. Knowles, · · ' 

I receive~ yo~· letter of June 6th relating to the con~ 
t•r•noe in my·ottice on June 5th, at •h1ch time,•• 70u -atate ·1n 
tr:iu7 letter• we dis~uas~d c~rt"a-~ teatur~a ot .· the· statute rel•ting 
tc;, t):le ann'tlal ra.11..road exoj.ae tax· and you l~~ 'iri th me a oov, . ot the. 
op1Q.1on of Edwai-d w·; Wheel.e, . Esq., d.ated December .15• 194~,- ~d a _ 
.copy_ ot the opinion :render.ad under ~t• or July 16_, 1926. b7 Bon. · 
Ra1JDOnd ~ello~• at the ·time t~t .he was Attorney General. · 

: At'tar atud.y1ag th·e eta.tut~• involved:,· in this matter l alil 
of the opinion that the opinion ot ~. _Fellows -1~ .~926, . in wl).ioh he 
aata, •r wiaJa .to advise that -the general rul4· is •as betweeri, t~• -- .. · 
State and: taxpayer, _the latte:z.-· 1a· 11a.l>le !or the tiu- on au.ch tual)le 
FOpert-7 aa he . owned on the ~:ate tiXea. bJ' la-.: tor · tl:le completion ot · 
the ••••e••nt: Oonaequent1y· in the absenoe ~r.atatute, no 11ab1li~j 
tor· taxes ~ttaehes 4ur1~ the c'Ul'J'ent year until atte the nex~ r~gu-
~u dat~ to~ a••••••••t, '• ia o~tmod~d.. · · · 

. r · ~ut to. oa1lyour ~ttentioa to the tact th•t the atatut~ ' 
baa been .ch~ged s1DG8 Mr. F.ellowa, as Attorney General, wrote that 
opinion in 1926. · J.n eX&lD.,1.n.a t1on ot the a team. r .ailr.c>ad t~ act ahow■ 
that it pro·rtdea how •gross average receipts· .per mile are ·to· be cte~ 
termi:ried. Sec_tion 3 ,ot Oh.apt•r 91 of - the Public Lawa ot 1881 ·ga..,• the 
t'onµ.la aa tollowa:· "Th• am.ount . .-ot sro■a transportation l!'•c•ipts aa · 

. re~'119ned to the railroad · oonmd.saionera tor the 7ear · ending or,. 1.be · . 
t;tiirtieth ot·september·nex~ o1J>l"l\'Ced1ng the leTYins of: ~uch tu ahall 
be divided by .the number or mile• of rai~oad operatea to aaoertain 
gross .receipts ·per ~ -le." ·.Exoe,pt for changes in. the a.ate and change ·. 
ti-om: railroad · co~aaioners to Public utllitioa Commi1aion, th••• .•. 
provi.aio~a ue tound in·R~a. 1883, Oh.apter 6, ·section ,2; · R. s.· 190~, 
. Chapter 8, Se-ct ion 26; R ,.S. 1916, Chap~er 9, Sect.ion 27. · . . . . . ' ' . 

In 1927 th• legislature, under, . the provia1ons or Chapter. e7, 
P. L. 1927, changed the •etla.od of comput1?1f the tu on steam r.a1lroa4s 
to what ia known as the ttgroaa-net method. Thia in turn became Se~-; . · 
tion 30 ot. Chapter 12·, R.s. 1930, and will. now be found ·in Seat1on 111 
of Chapter 14, R.S• 1944 • . 

· Thia proviaiqnl · tor the ascertab:lment ot the steam railroad 
excise tax .1a not 'baaed on ·the •average groa·a receipts per mile," 'but 
9n a relationship of net ai;td gttoss reoe1pt1; mm. 1n the amendment ot . 

' 1927 the formula for asoertaining the average gross reoeipts per mile · 
was dropped. That. 1a the method tixed by statute to a1oerta1n the · 
amount of tax on railroads~ · 

· However, referring to Section 110 ot Chapter 14, R,S.1944, 
aa am.ended bJ' Chapter 42, Section 6, P .L. 1945, reads .· as follQw■:- · 

\ 



••. I 
' . 

... "Ever;,,· ·coi'porati~n, pe~a~n, or aaao_eiation oper~ting &nJ' 
railroad. :in the state under lea■e or ·otherwise ahall pa7 to the .state 
tax assessor, tor· he use or the state,· an annual excise ~u ~0.11- the .· 

· · a of f a leased 
u pro 

tor -~ sec o~ o cap &J:' t. s n pace o . axe upon such Jtail-
~oad, its propert7, and stock. 

So -i. t ·seems clear to mi mind · that the State excise tax 1s not 
a tax upon-the gro•• transportation rece~pts. It 1s a ta,x. tor ~he· pri• 
vilage ot exercising 1 ts fra.nchisos and the t.ranohi,ses ot 1 ts leae_.ed. . 
roads· 1n the ·s_tate, and the statute . !'ixing the an.ount · ef the t~ .and how 
as·oe;l'tained is tl;J.e method set up b7 the legialat~e, and _ot com-'sa the . 
tax ·1s not asaesaec,. on the property.' owned by the r~i+road on the <iattf · · 
fixed bJ law tor·the. Qompletion of the assessment, as st~ted. in the opi~ 
nion of former 'Attor-ney General Fellows in 1926 •.. 

~ ·It ism:, opinion that it was· the inte~t ot the legial~ture 
that .th,e tu should ·be asa·eased. .tor the. calender. year, ·ba•ed. on the 
&.D10unt of the grosa tral'isportation receipts· as returned to the Pti'blio 
Utilities' Co-1.ssion .foi■ the year. ending on the_ .llst ·_ o:r Dece~ber 9'.eca.~ 
ding the levying o-f such tax. I agree· •ith Mr~ Wheeler . in his, opi~. on .. · 
t o your t reasurer., w""hen lie l!s't ates as ~ollewa·.:· "The distinction 'bet•••~· 
an exeise tax levied upon gross . transportation receipts and a. tu mea­
am■ed. b'J' such 'receipts haa no·· prao·tical sign1f1canoe •. It." is the reeeii,:t; 

·ot such reyenues whim ei,-eatea the tax li~bi~itJ and determine$ .. !ta 
~unt. The eoll~o~io~ ~t s~ch revenues and the l1abilit¥ to pay_an •~~-
c.ise tax ·in resp.eat thei-eof', aoorue simultaneoual;-1." · · · 

. . 

To .further show the intent of the legislature in .eiiactt:ag i41e .. , 
taxation of raill'oad comp~ies statute, I ()al,l your sp~_eific a'\;tention 
to Se"tion·.114 o:t Chapter. 14, .. R.S. 194:4, _which provides as tollo:-.:9:. . 
•An,- oorporation, person·, or aasooiation aggrievei;l by the axt-1on Qt. .the , 
state t.ax. asaesaor ind ete~ning the-. tax on railroacl compani.ea, through 
error or mistake 1n o alculat1ng the same, may apply tor abatement qt .· ·. · ·. 
anl such' exoesa1 ve t.u within· the year· :to~ .•h:loh .a~oh -tax is . as~e4aed,. ·• 
• which indicat,a elearly that t _he abatement· .is based on the o~lcula-· 
.tions. of ·tll,e ·state tax assessor on· the returns tilEld by·t~e railro•d 
company on the · amount or the• transportation receipts .• " 
• • '• I t 

. ''The deciding facto;i- is the wri tte~ w1.i1 ot ·the Leg1siS:tve. 4 

The intend of sue>h goYernm.e:nt. department, embodied in the form .nEioe8'•1U'J' 
so to oons:titute it, i·s the lair .. To that intention, ,which is to ·be ob- · 
tained primarily from phe language used, effect., ,if it do~•·not run 
counter to s·ome constitution.al inhibition, shall be given •. " Opinion of 
the Justices, 136 Maine, 529.· · · · · · 

. With thi11 in mind; it seems to me that, 1na,smuch as the tax· , 
·is npt a property tax, but a franchise. tax on the rights .or the road 
to ~- busine~s, the proper :metho~ of • .ocrual ii, to take the tax O\l.t· · 
of the earnings of the 7ear that the ~ranchise waa exercised b7 the 
railroad, regardless ·<?f the statutory time whe~ the tax should ' be ~~id •. 

Sincerely 7ours, 

Ralph W. Farris . 
. At·torney -General 


