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•pril 29, 1947 ' 
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To Israel -Berns_te,1.n_, Esq. 
• 

••. The Deput,- Banking Commis~loiler, Mr.· Noy.ea. · •• ;b.as 
W?rk~d out a plan_ which he thinks.· •• is~ fair and equitable _one._ 

As to your question I'egard1:ng a distribution ·to th~ shar~-- . 
hold$r~- of the association with the larger capital fund, I suggested 
to·:m:r: loyes that the agreement· of conso~idation·may prov1d~ ·that 
on a ~pecifie.d date ,there shall be paid' to. the sha.:reholdera of 
A•aociation·A ·a dividend of a certain sum and -to the shareholders 
of Association Ba dividend which shall be larger because -of :th, 
la:t-ge:r gq;aranty fund, but· that _therea!'ter.w~da at the next di,videnq. 
da:y- or· the c·onsQlidated c.ompany the dividend sh,all l>e apportioned 
equally to all sha:reho1ders, ·so· that all will be receiving a :div1-
d8lld of the same am.ount'. Since -this ·will therea1"terwar•s. be ·ap• 
pi-oved bJ the shareholde~s or at least, -two-thirds o.r them, tbat 
manner. or distribution would, .in m"1 opinion, be.c·ome · binding .on a.1.1~ 
·6£ them. · · · · 

. ,4s to the ;meollanics und!3r Section 167 .of .Chapter. 55,. I don 1 t 
~hirµc we·_oan -go.wrong 1.t .we f'._ollow, so fB.l' as applic9:ble, tbe· pro
cedure· und~r Chapter 49, dea.ling with merger oon■olidation_,. I• · · 
thinl( that the directors.of each of the·assooiations·may execute · 
an agreement ·setting. f'~rth t.he term~ 'o~. a~nsolidation, 1iicludimg 
tho~.e things that. are speci.f1oally provided for by stat~tJ, na ... 17: 

. 1) That t~e. con~ol1dat1o~ shall · not prejudice the :ri'gbt._o:f' -anj 
creditor or.any assoo.iation_ to have pa-yment of his debt, uor shall 
any creditor pe thereby deprived of.or prejudiced·1n any right of , 
action then exist.ing against the o.fi'icers or di-rectors of' the asso
ciation tor any neglect or ~BCQnduct ·and imposing on 1:;l:l.e consolida• 
ted association liability for all obligations of ~he associations; 

2) Thie agreement or· tentat,ive agreement b·ef'ore ·ft. ·1s adoptecl 
ought first to be submitted to the Bank Commissioner· f'or p.~s al).:. · 
proval; · 

3) _Wb.en ,said agreem~nt is signed arid executed, notic:r.9 shall. 
then be·given. t~ all ·the shareholders or such agreeme~t and a 
meeting to be called thereon for their approval of. s~1d agr~ement, 
which notic~ 1s to·be published three.successive •~eks, the iast. · 
publiaation of each and the notice by mail to be at leas~ fourteen: 
days prior to the date of_ the meeting; 

4) 'In each notice to the shareholders end i-n the notice ot 
publi~ation there shall appear a· statement that any sh~eholder 
not present in person ·at th~ meeting shall be regarded as having 
.voted·for the consolidation and will be counted as amo~g the re
quired two-thirds afformative vote; 



.. 
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. 5) When. suoh · meet1x,.ga has_· bee;n_ held and t,.-o-th1rci,5 or more 
bave voted atfirmat~voly, then the.directors or· &~oh eo~poration, 
Qr a :major.1 ty or the d_ irectors of each, wi:ll sign a · oert1f1c9:te . 
tQ the eftect that at the me~ting as above held, and hel'..ci sep~ately 

-by.each association, two-thirds of. the sharehold~rs voted 1t1 the · · 
aff'lrmativ~-, ·or that all of them. did ao, whatever the fact. may· be. 
•I thinl( that t)ley shcnu·1f -e~pl1c1 tly ~eel te t.n tb.eir certificate, the 
number personally presenj who vote4 1n the affirmatives.rid 11~ewise 
the number not pres,ent who were count'ed in the af.firm.ati ve, The cer
~ifioa.te should ·alsO'· recite the resolution adopted by the shareholders·, 
voting on the· plan . of ·consolidation. . · · 

When. these certifiSlates and the agreement have been filed wfth · · 
the Banking.· Commissioner .and approved. by him, the oonsolidat~oi-J. s~l 

' then take effect. 

I- wow.d· also ·_suggest that- wllen the agre·ement 1s drafted, it·.·· 
1 contain the name r;,r the con-3011dated-as.soc1at1on and the names ot ·· 

1 tG· otf.ic;,ers and the number thereof-. ~ • · · · '· 

AB:c 

Abraham Breitbard 
Deput7 Attorney General 


