
 
MAINE STATE LEGISLATURE 

 
 
 

The following document is provided by the 

LAW AND LEGISLATIVE DIGITAL LIBRARY 

at the Maine State Law and Legislative Reference Library 
http://legislature.maine.gov/lawlib 

 

 

 

 
 
 
 
 
 
 

Reproduced from scanned originals with text recognition applied 
(searchable text may contain some errors and/or omissions) 

 
 



This document is from the files of the Office of 

the Maine Attorney General as transferred to 

the Maine State Law and Legislative Reference 

Library on January 19, 2022 



' . 

., 
'l'o· Dav:t.d S:. Stevens~· St~te As~~ssoi-, ~eau: o:i'_ T~ation 

•.' I. reoei ved ,-our- :UDL9 of March ll th, · stating ·that ·7ou had a 
hearins, ~et~re ~• Cla~u. c_ommittee on a Reso1vei in_.tavo~ or Joshua 
·Treat or Winterport, Maine., -1~. which he as11ed. to be reimbursed. for .. · 
..cigaret"tes whieh woul.d have be·en seised, had not title .been surr'en
ciered · b7· W~111am. Ell~ood, Jr., who · was in charge Qt the cig~atte• 
whi.ch were held una·tam.ped. ~e7ond· ~e .. atatutor7 .per+od a,ud were· sub
ject to eonf'iscat1on·by. the agent ot ·the Tax Asae•~~~•• oft1c~ ·in 
·aocordanee with S~_ct1on. 196 of Chapter 14, R. s. 1944, · . . ' . ,,. 

,-'!. • • p;i-ovi~ed, however, ~hat • in lie:u ot tor-:-
1'e1 tve p:r~c•~dings t_itle to iauch ael~ed; W'lSt·am,ped ., 

· e1g8l'e1it•~ ma7. b1t t'rans.f'eri-ed. tQ .the. st~te Gf . . ' 
. . ~8.ine · bl t~e · Q~er thereo:t". • 

The que.at_io~ now arises •b.ether or not· Kl'. · Jll1ngwood'. · •as an · 
-s•~t G>t· Kr •. Treat a:~ the ~ti:m.e or the s·ei1ure and transt,r . <)f· the 
1,gal title ,to the ~ta.ta of Maine. Yqu w.111 r~e~-1. tb4t at •the ·1;1me 
the tra.nster wa~ ,ma.de I· gaVII you an o;i-al op1:i;ion. that in. vi,ew, ot· 
the raot that.Mr. Ell~ngll'ood had. possession ot the cigarettes in. 
th• store~ he was acting~• an agen~ for Kr • . Tre•t ill the •~se~ce 
ot the cnm.er • . . · · · · · · 

. You a-tite in 'JOUl" memo that Mr. Chase, 7our · agent, a.~· tlie time 
he_ visite4, the Tre~t stQre. inqui;'ed o:t t.•c;, persons.who were·em
ploj'ed at the s·tore u ·t;o who had a11thorit7 to· speak for lfr.· 'l!reat_ 
and 1n·both c&SE'fS ·Mr. Cha,ae was referred to Kr. ·William ;EllingW(>Gd, 
_Jr., an·d Kr• .. ~llingwoo~ did not hesitate. ~o si~ the · trans:t"e:P or ~ 
the. cigarettes and·he-~aa acting in his capacit,- as :manage~ or·the 
•tor, where.the ·eig~ettea were illegall7 held unstam.pe~·atter the: 
7·2-h.our s·tatutory period had. exp·ired. You sublllit additional .proo'f' · 
that .on :pecember 17, l·946, •111ingwood sigtied a t,n.11,ed States Post~ 
9:t'tlce re~urn r$oe1pt for .. c'igarett& stamps shipped. to the ireat · · 

,.!geno7. !rliat -1• an act ot 1Jilp11ed agenof. You alsQ have a. cop7 o:r: 
·a Bangor aD,d .Aroostook aailroad deli~er7 reeeipt ~hioh Jlr. 'Elliz).gwood 
signed .aa c,,onsigx:u,e· .for Mr.·. Treat for ·a ·box. of cigarettes consigi:t•d · 
,to Treat and Lowe Re.xall Store, rec;eipt dated No1"emb_er 23, ·194E$.· 
You· ·a1so- have· _1J:i your. file . of -the C1gar1et.~e 'fax Division ·a. copy ··o:t 
a letteJ- 'written to Mrs. William Kell7, Bangqr, Maine, ,b7 -To•hu.,· _ 
Treat,. in which he refers to .Mr. Elling~ood· as the bearel"'· o.f · -the 
letter and instruct~ Mrs. Kell7.to inform 1Mr. Ellingwood of '.any de• 
eision she may make, thereb7 proving that,he was given authorit7 to 
act i~ this particular instance. · · . ,. 

!1:1-. Treat contended that Ellingwood was not authorizea:to·· 
transfer ti-tle to o1g•rettes, and theret'ore .'the transfer of title 
to the State of Maine was_ ill~gal and that Mr •. Treat should be re
iml,,ursed b'J the Stat.e ·for· ·the value of the cigarettes transter;red 
b7 :m,,-. E1l1ngwood. r 



If • ;. •• • oJ • ~ ••' • I; "O • /t 
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.; 

,, ' I\l · th,is connoction I wi■h. t-9 ts tat~. and contirm. my oral ruling 
shortly atter· t4e se.t~lll'e, that Jilt. :n;L:1ngwood in. m7 opinion ·was._ 

-acting as ·agent tor Mr. Treat in the accepting of ciguetta·s, pv
chasing of stamps for.same, hold possession of ciguet~ea for sale, 
and sellil\g ·cigarettes under th~ authorit7 given .to him by a-•. · 
freat. 'J.'his 1~ my opin:Lon·ie implied •.uthority to · act 1n:eme;L"genc1, 
with·which he •-s contronted when 70ur agent d1scovere~ illegallf ~ · 
held cig~ett.es in ~. ·Treat 1s store. . · 

Ml'. Ellingwood was prea~d- ~o have charge ot said. oiga,rettea 
- and, rather- than have the c1garettes· seized and a •~rarit issµeci,, . 

· 11bel1xi.g -said cigarettes,· Mr. Ellingwood ,r1-111ns17 ai~ed the t~~•
t•r of title tot~ State or Maine. 

· ·., ~t.is ~y.o~ni~n that an ~gency •7· ~e created. P1 ~trtu~ of ~~c
esa1t, and that a relation of nee~asit7 e:siats µnder certf,l,in ci~cw.•_ 
atanoea., suoh •• ~he situation in .. queation. For examl)le., ~. agen,01 . 
may-~• 1:mplie~ by prior habits or trom a course of dealing• or~. 
similar natl;ll"e. between -the· pll't1e~,· especially where the ,ageJit. has 
repeatedly been perna1 ~tad to accept ctgarettes and .. s ig1f tot.a them· u 
consiP,ee for the principal and per:f'orm. s.imilar acts relating t·Q the 
aale. ~d possession $.:Q.cl stamping of cigar,tt.es·, wlii~h create the . 
age:r;icy ari·iing in em~rgency fro• a particu,+ar. situation, making ·it .•·· 
ne·cessai-y to~ the a.gent to act without rece1 ving sanction, or author1-t,
from the :1>rineipal in the JJtatter or t·he seizure. c,f said, illegal· .or . 

1'Jla·tam.ped. ·c.igoettes in the. poaae.,ssion ot Jlr. Ellingwood as ~ as.etit 
ot the principal, Mr. '?reat~ .· · 

I • • • • • ' • ' 

- It is m-, opil!li(>l'l that when Kr. Cha1ut, JO'.lll' agent, c am.e• to the · 
T~eat· drugst~re an~ to~ unstam:ped Qig&J."ettes oontrar7 to the statute, 
t~re aro~e at that time~ new and unexp~cted emergenc1 which Justified 
Ml'. Elli;ngwood 1n assuming extraordinary powers which were exercised . 
1n· good .f'aith and bound the principal, Jlr. Treat_. In. other worda, · '· 
there was a.n·i•p~1cat1on .~£. authorit,. in the ag~t t~ act in this case, 
tn order that the agency pUl"pose for which the relation was created 
should be effe·ctuated. . . 

Accordingly, the .rule advanc·ed bJ t}J.e .Am~rioan Law Institute , . 
in this respeot is.that it, atter the ~uthorization 1s given (in this 
case, to sell cigar.ettes and rtQ.eive them from the .railroad 00lllpan7 

·and.buy stamps to -place_ on them) .Bll: un:t'oreaeen situatio~ arises tor. 
wbioh .the teru-of the authorization make no provision~~ it 1• un
practical for the agent to communicate w:1th th~:principal, ·he .is 
authorize·d, in the absence of an ag~eement to the cont;itar1., to do 
what he reasonably believes to _be necessar7 in order to prevent· sub• 
stantia.l lc;>s·s to his principal., which in this case w.as" the seizui-e or 
the cigarettes through a libel proceeding under the •tatute and al.so 
to .save his F~ncipal r~om the_ penalties for .having unstampe4 cigarette• 
in his possession for a period exceeding 72 hours. · 

Ralph w. -Farris 
Attorney· General , 


