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February 7i 1947 

E. L" Walter, Supervisor PJ-e~Audit·D1v1s1on 
Acco1mts and Con·trol 

Your memo ot P'ebruar·y. Si ~elati:Qg to the matter. of Roy L .. Sinclair 
who retired August ;30, 941- a11 a State emp;Loyee at. the .·ra:te of 
$1~00,3.00 per year, effeQtive July 26, 1941, is received. Sil)ae 

' that time you state that through November 17, -1946 l!r. · Sinclair . · 
has been sent hiiJ· pen$1on check each ·month., and that sometime 
prior to July 27, 1942 he aacepted·a position with the u. s~ . . 
Empioym.ent S·erv.ice which .he b4s held steadily up_ until the pr~sent. 

You flu'ther state that the tr. $._E~ S. became a State department 
on lovember 18-, 1946 and J4r. 81nQ·laj,r was taken off t~e p&Dsion 
payroll on Novem~er 17, ~946·and became a contributing member ot 
tha Stat~ Employees Retirement System. 

You:fl.U-iber state; in the-third para.graph ot your memo, ~ton 
January :n ·1947 you recei-ved a check .from 11;'. ·s1I1clair 1D the 
amount· of ~49.35 rep~esenting back contributions for the per~od 
~'Y. 27, 1942_ to November ~5 1 1946, and you cite Chapter 60, 
:a. s. 1944. as amended by Chapter 29+, :P .. I,. 194;. . 

You·say :that this pa:ymept!?for ·ba-ck oont~ibUtiOJlS bring~ ~p. several 
_questions on. which you v.·ould +1ke my op1Dion. • They are set forth 
a~ followsa · 

' 

(1) may this employee pay for and receive credit for a 
period 0£ ti.me when he received a_ Federal sa1a;t>y at. 
the same time.he was re~eiving a St~te pension. 

Ky answer -~Q. this q~estioti" is 1~ t.be negative .. 

(2) ·It Vfoul.d SElelll th~t it might be incompatible that a 
r~t1red person may become, retroactively over a con:
current period or pension-payments a State employee; 
doe·s ·this then, alter. his status _for t~at period • 

. . 
ily answer 1J:I the nega'tive to Question :No. l, takes· 
care ot Question NQ, 2. · · 

(3) Would the employee 1l:!- questio~ be entitled to retaill 
a11 payments made to hi.IQ. as a pension during the period 
3uly" l, 1942 through Joveinber 17., 1946. 

My- SDswer to _this question 1s 1n the ~1'1rmat1ve. · 

I Qal1 your attention to Paragraph A., Subsection II., Section 3 ot 
Chapter 60, R. s., which provi.des thata. "Any person who was on · 
the payroll as of December 31, 1941 and.who was transferred to the 
rede~al '1.mployment service and 8:UY person. employed by the em.ploy-
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ment service after December 31, 19411 and who·subsequently 
JI!&Y become.a State ,mpl.oyee when the so-called em.pJ.o~e~t serviee 
shall be returned to.the State of Maine as an operating unit, 
shal.l be considered· a member of· the retiJ!lement ·system." So : 
y~u can readily see slly.Mr. Sipcl.air wou1d not-come within_the 
provisions of the State Employees Retirement S7~te~. He retired 
Ju1y 261 1941 ~der .tbe provisiops or sections.227-23),· inclusive, 
ot Chapter· l, P. L. 193.3 as .. they eXisted immediately prior to 
Jul-y l., 1942. Therefore he waij never a member of the Employees 
Betiremel)t Sys.tem which did not take effect until January 24~ 1942 
as to administrative provisions., and July 1., 1942 as to the rest 
o!-the Act. For that reason he wa~ not on.the. State payroll as 
or December 311 1941. a.n4 the amendment of 1945, section 2 of· 
Chapter 291., does Dot apply to a retired State employee who was 
not OD the State payroll as provided by the Act 01:i December 31, ·194,l. 

. . . 
There is.no provision ·1n the State :Employees, Retireaent Act for 
_restoration ot service e:xeept S$ct1o.n 71 - Chap-ter 60 i R. S. which 
p~cvides for a d1sab~1ity beneficiary to be restored to'th& 
serviee. As I under stand th~ question,.•~· Sinclai~.retired 
under the old Stat.e pension law. I advise you to return to ~s 
rettred $mp1oyee tQe amount or $549-)5 represcting aiJ.eged back 
constibution~ tor Federa1 service ~~le he was receiving a State 
pension, · and advise Mr·. Sinclair that he for:fei ts .. -his pension 
und_er · the -oli law by returming to tie_ State payroll unless he 
wishes to retire fro• State employment 8.l'ld accept his pension 
which can be done'at this tiu- as it-was under his·m1stakem 
tn'te~pl-'etation of' · ~he law because this office has rul.ed hereto• 
tore that a retired State employee cannot .4:paw,"'a.:pension · and-,'. at. 
the· s_ame time, _be. on thE=> ·state payroll •. If he wishes to remain 
a member of the Employees Retirement System and on the State pay
roll, bis contribution should beJiD.as of Jovember 17, -1946 as
that will be the date when his membership begins if he wishes ~o 
forfeit his St~te pension llilder the olf Law. 

Bal~ w. Farris 
Attorney Gener.al 


