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----------------·---

~ry 13, 1947 

iro· the-Attorney -~rai from the. As•i•t:.ant Assigned to M. u. c. c. 
Re: Pr.c;visiottal .Employe.e.s · · · 

~:Federal.Audit ~pt:ions to sala,;y paymen~s -.de to· cert,dn 
·provisicmal· ·~plcy~a of .the ~partmerit -of 'kalth and. welfue ·and of 
Mabe·- 1Jn,'$Dlplo~t .Compensation Coamiai,ion are predicated upon a 
regJSl,atiOrJ. dated Jan.~ 7, 1·942 prama;lg•?d J,y the personnel board 
ptlr;$\14Dt to • .,-rsO.JJIU!l B..tSittdard of the Social Security "Board appli-
cs.b~ t9· all stat••. · 

· . 'I.be ·Soc1,.al s-e.:c;u;rity loud• a a.uthorii:y for such •~rd ia iJ1 
·sect~J.t 303 (.a) (1) of the Soeia1. kcUX'ity Ac.t ,dt;h re•~~t. to HaJ..ne 
Utielllpl:,Qyme11t Corlp~•atton ec.si11$1()n and la secilcm -402 (a) of ·the 
a~. ·&Qt witb. x-eap•ct to the nepu~n.t of $a.1th • ud Weifare.. Un-4,r 
both -Utle IXI and Title "•I.V ·-qf ·the Socilil Sec.~ity Act, the Soo41 
~u,::try 'Boaxd may· aft~,:- ~tice and be«tiq 1t1:thm>ld -furtb4rr pa:~ts 
t~ •tates· whett ~e. _baa 'beeii .a ·" su'.b1tt«nt~1'" .f d.lure to· eo1■ply with 
prQV-i~iott• '.autho'.t-1-ed by the •e~ti-ons ctted above. · 

. ihe. •tmtd4rd involved -pu;,bibita tb. QQn.t~~d-·employment ·Qi ·• . 
prov:Lsiolllal emplovee... for a pe-rtod in -exce•• ·of ..a.iX -months. Om. ·if.U.cb 
Unt 1943, ~ · Social $acUrit,r _.ard its-,lf pend.tted ~ a.tllt&s to 
~~ · tlie .$ll'~t -of ·pl'OVia1-;als in -~••· ·of six Diontha by 
reliud~ it.i s.t"114ard d.u:J:'tng the 1Jl1r .-rgency. · 

. . .Tbe ·regula.t.ion dated ~-uary 7, 19~ was neve;r acte~ 1!P9ll by t~ 
_g~r-.a.n4· ¢.on,ll•'-•~tly ~•r lla4 the force a.nd ef_fect of 1aw. 
Nev-~rtbless, it the re1iala.tipn had be.est 'Jl'ep..-1-ed, lfhich could µ..-ve · 
been done by pe.l'.Ud.as_i-ott of the ~1.al · -.curity ~a:rd, ~~ ~uld . 
have .. b$~ no exoeptic.,n t.flMli. It .mu,,st fol;J.ow that t.tiere is : no V'f.1~ 
ba$is- to t~ exceptiana, .-.in.ca the.re nev.:i- was • legally adope·d 
r~gulation. 

· ·])l t~ event the ~rd. deair4td, b.owe'Ve~, to ~ an i••~ ·ot ·t1u, 
matter, it seeataa to• tl;eix un6s -a.r~ ·•till t~d, l>@&\lae ~ ~ 
.only ·penalize .. ua for a sill>-s_tatntial .,fail=e to c9SPly. I e~ see nQ 
.substa,ntial failure to comply when. the pr,eetic~ ~lained t,,f. 'is . 
·-ac.~lly c.ounten$11.Ced l>y the SQcial Security aoa:rd1 s own pn>nouc•aaenta 
·even t~ugl\ the Jtate didu.1 t lx>ther to repeal • xegul•tion 1fhich 
.TleV'er had the £6rce ·of law. 

I mn •ncl()sing a 1etter which I believe cove-ra -the sltua.ti~. ·If 
you sign .and send It you might let ·m knOtf, so I can close the ca.a.e.-

Johns. S • . Fessenden 
Assiatant Attoniey General 

NOTE: The Attorrtey General signed and s.ent the above ..-ntioned 
enclosed· le-tter, January 14, 1947. 


