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Augus_t 27, 1946 

To General Wallace a •. fhiloon . 
·Executive Secretary, Exeoutive _Department 

I have your note attaohe~ to a letter trom the selectmen ot 
the Town of Kittery relating_ .to the closing 9:f the Litchfield and. 
Adams Roads in t~e Town-or Kittery. I note that the letter does not· 
state whether the closing o·r these roads is peraanent or _just. for 
the . purpo~ea of_ oonatruction or th~ right of way of the turnpike. . ' . . 

. · It is my opinion that the statute cr~ating the Maine !urnp1ke 
Authority does authorize the• Turnpike Authority to take parts ot . 
town and ··county roads for the· purposes provided in the Act. Section . 
s· ot Chapter 69 .ot the Private ·and Special Lawa·or 1941 authorizes 
the Turnpike Authority to eierc1ae the right ot eminent domain~ I 
call,; attention to Subsection (d) Qf said Act creating the Aµthori~y, 
which reads as :follows: · · · 

GAll counties, cities, towns and other p6+it~cal 
subdivisions or municipalities and all publi~ 
agencies and commissions o~ the · state o_r Maine 
no.tw1 thst_a.riding a.11,- con~ra.ry provision ot law 
are hereb7 a~thorized and empowered to lease, · 
lend, grant or convey to. the . a.litbori.ty upon 1ta 
~equest upon such terms and conditions as the 
proper• authorities of auch c·ounties, ci ~iaa, 
towns, pol1t1oal',·subdivia1ona pr other m.un1ci• 
palitiea may deem r~aaonable an~ tai_r · and without 
the neceaaity tor an7 advertiaem,ent, order ot 
court or · other action or f'orma.lity other- than i;he 
regular and · tc,rmal action of t:tie author! ties con
~erned; any real · property which .may·be neceaaary 
or convenient to · the etteotuatlon of ~he authorized 
purposes ot the aut~ri ty 1?.loludi_ng real propert"T 
already devoted to public use." . 

. I further callattention to Subsection '(2} reterring to Sub-
section (d), which reads as r~llows: · 

nrt reasonable and fair oonditions for the ao
quiaition ·or property or rights as provided in 
·the preceding aubaeotion can not be agreed upon 
the property may be taken under condeJQnation ·pro• 
ceedings in the s·ame manner as provided in sub-
section (a) of this section.a · 

in 1117 opinion, · the power of eminent domain i's a special 
right delegated to 1nd1vidu~ls or to corporations· by the State 
and can be· exercised only on the tel'iDS and ·ln the ·manner pre
scribed by the· statute, which in this ·case is Ch,pter 69 of the 
~1vate and Special Laws of 1941. 
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. I doubt whether the ',l.'urnpike Authority has the right to 
.discontinue cQunty and town roads without petitioning the Q<>unt1 
commissi·oners under Secti.on 32 ot Chapter 79, R. s. 1944. If . 
theJ" cannot work out •with the count.,. o ommissioners,. under Subsection 
( e), an agreement tor taking parts of oounty. and. town ways tor · · 
underpasae• o~ overpasses, parts may be taken·by condemnation · 
proceedings in the same manner as provided in Subsection (a) tor 
the t'akin.g of pri.vate property. . · 

I ~erewith-enclose the letter fl-om the Board or Selectmen 
of the To~ of Kittery to the Governor. 

RWF:e 

Ralph W. Farris 
Attorney Ge?:J.eral 

,. 


