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June 5, 1!146 

To Luc1~s D. Barrows, Chiet Engineer, State Highway Department 
Re: AE!sessments tor Road Work in Deorganlzed 'I'own1:1 

l have your memo requesting advice upon a certain point in 
regard to· the assessment oi: amounts in exce.ss o:t ~% of the valua .. 
tion in deorganized towns, and you cite the provisions ot Chapter 
4.L, I ,ji, P. L. J.~45, which amended 16i, Chapter /9, R. s. You 
quote from the end ot said l,j~ ot Chapter 41, P. L. .L945 as follows: 

"ProVided, hpwever, that in .deorganized 
towns, an assessment may be made ot over .2% 
of the valuation thereot, in which C&$e,the 
SJIJQunt ove·r _the l% shall be paid by the E!tate 
out of the general highway fund on approval 
of the state highway c01I111issiQn." 

You again quote trom Chapter J.J..L, P. L. 1945, which also 
~nds 162 ot Chap~er 7."J, R.S., which reads as fQJ.lows: 

"Provided, however, that 1n deorga,nized tQwns, 
an-assessment may be made .ot over ~%.of the valu­
at1on·thereot, in which case, the amount over the 
2% may be paid by the E!tate out ot the -general 
highway fund by agreement between the -county eom--­
miss.ioners and s.tate highway commissic:,n before the 
assessment is made." 

In- my opinion the .am,endment Of 862,. .Ch.apter 79, R.S., by 
.Chapter J..LJ., P. L. 1~4>,prevails at the present time for the reason 
that Chapter 4J. cart1ed the emergency o._J.ause • and bec.ame effective 
.March ~, .L945., and Chapter J.J..L became etfec.tive .July 2.1, 1945 and 
which 1s the latest amendment.or the legislature on this subject du,ring 
the same session •. So., . _sinee July 2.L~ J.~~5; Chap~er lJ.J. was effective., 
but between March .9, ·J.945 and Ju.Ly :tl., J.945, . the amendment by Chapt~:Ir 
4J., P. L. 1!145, was 1n ettect. I merely caJ.J. th.is to your attention 
becaµse some o:t these as.sessments may have been made between the date. 
ot the tirst amendment and the eftecti,re · date .ot the last amendment •. 

You ask the to.LJ.oW1ng two questions Qn this proposition: 

"loCan the county c.omm1ssioner~ make an assessment Qf 
. over i% ot: the valuation, such excess to be charged 

to the .State Highway Commission before any agreement 
is made W1.th the Highway Commi~·sion·111 

My answer to this quest.1.on 1s 1n the negative. 
112. If the .State Highway Commission ·refuses to enter ·irtto 

such an agreement; can the county cocnmissioners make 
an assessment aga1nst the county for the amount over 

2% where deorganized towns are concemed ?11 

My answer to this question 1s in the aftirmative. 
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My reason for ans~erinl this question in the affirmative is 
due to the fa~t that the statute, as amended by Chapter 111, P. L, 
1945~ is permissive rather than mandatory, as you will note that 
the asse$sment may be made of over 2%" and 11the amount over 2% 
may be paid by the state out of the gener.9:l highway fund by agree-· 
~nt between the county commissioners and the state highway com­
mission before the assessment is made"; but I do not believe that 
the State is obligated to pay the assessment over 2% made by the 
county cqmmissioners if the county commis.sioners do not agree with 
the State Highway Coumissi·on upon payment of this amount -ove.r 2% 
of the assessment, before the as~essment is made. 

RWF h 

Ralph W. Farris 
Attorney General 


