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\~/\"' lt- Ai-.i-P ~-\ 4(' . »q-16, 19114 ~ •• 
~r/)~ , .. °" ~\ . . . . 

. ."I. X. Puri,nton, Eucutive Secreta17~ lxecutiTe Department 
. kt._. . om .Abraham Bre1tbard, Deput7 J.ttorne7 General 

\ • In answer to your memo to me, inquir1nc whether ~ State mq· insur~ 1ta 
public buil:c11DBB ~D. Dlll.tu&l f11".e insurance compan~••• l haft ~ _honor. to a4T1H 
70u that there can be .no obJection to the State'• 1nnr1ng ~t• public bui;cllnc■ 
in muwal :tire inauremce- oompa.niee, pron dine that the l8Zlie 1 a aon-a111e■eable 
aad i'e written pn a cash p'rem1um· ba1i1 by oompaniea authorised to write 1nmanoe 
on a non-~aaeasable l)l&ni. ·. · . . · · 

. . . _. ' In a n~ber of State• 1nclud1n& our 'OW!I. {See Lawa of 1943, a.' ,~,, mu'\ual 
insurance oompaniea are a:a.thoris■d to write~_inaurance on a ·caeh premium · 'ba:ai■ 
and· the ·policy ~lder ~s 'Bllbject· ·to no t.ur~ther liabil1t1- · . · · · 

I can find no atatute or oonat1tut1onal proviaion whfoh prohibita the· 
State· frQm insuring w1 th a ma.taal . oomP8Z31' on the non-aa~eeaable plan. 

. . . . ' ' ' 

. . . The onlT proviaio~ 1n the Oonsti tution:· that would haft. 8Zl1' relation or 
· bearing wo'llld :t,e Article . IX, §14, that · 

"The ere di t ot the S t·at•• eball not be direct17 or 
inclireotl7 .loaned~ 11117 oaee,u 

~ con~t1tut1onal .. question was ra11ed, and decided in the State ~:t' Qregon 
1n John·aon ya, Scbool•Distrigt No. 1. 12s Oregon 9 (1929). There the .qaettion· 
we.a raised b7 the plaintiff, wbo •OUF-t to oancel the pol1o1eis wr1 ttea. on the . 
non.:.aa■asaable plan for· a aount7 school district, and the contention wu that ·· 
'the. policies Tiolate the spirit and intent ot .ArUcle JI, 19, of >the Ore&'Qn . 
Constitution, which, so tar aa 11 material to the qa.eetion, provided, 

' ' 

ll)lo, OOunt7,· Oit7, town Or Other municipal OOrporation, 
b;r ~t• of ita oitisena; or otherwiae, aball beoome a 
atoak:bolder in BDT joint aomp&n7. corporation ·or aa10-
ciation, whatever, or ·raiae.money tor, or · loan· its aredit 

. to~ or in· aid of, 8llT auch comp~, corporation or 
aaeooiation. n · 

. .At'ter interpreting the atatute relating to the writbg of non-a11e■sable · 
policies by :mu.tual intrlll'ance companies, the Court ea14: · ' 

11we conclude that .the atatu.te authorise■ the issuance 
of nonaeaaaaabie polioiea and, a~ca liability to 
aaaeHme:rit cea■ea on ·~ent o:t ·the cash premium .(Schimpf 
& Son T, Lehigh Val.le;r ·1m.tua1 Ines. Oo., 86 Pa .. St. 373; 
·1armera & :Sreedera I Jiu tual Be ,erve Jund L1 ve . Stook In,. 
Oo. T~ l3eok, 66 Pa. Super Ct. 528: In re li4~nneapol11 · 
Mu.tu.al Fi re Ina. Co., 49 Kinn. 291 ( 51 !l. W .' 921; 21 c. J~ 
121, there is no 'Violation ·ot the letter or the spirit 
of .Article XI., Se.ction 9, of the Coneti tu.tion. 
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The aonclullion re~ched 1111 strongl7 supported b;r l'renah 
v. Millville, 66 N.~.Law, 392· (40 Atl.465),·rendered 
under a aimilar·conat1ta.tional provision proT1d1ng that 
no arim1c1pal ·oo:rporaUon · 1 ahall dil'.'9ctl.7 or incU.rectl7 
be the owner of .BZJ.7 atoak:: or 'bonds of arq aaaociation 
or corporation. 1 In that case, although there w•• a . 
contingent liability under the polia;y, · the aourt ea1d: 

1The sohnl• of mutual insurance in. 1110h aaaoc1ationa 
does not f'aaten upon the· membf)r■ BJJ.7 11ab111t;y which 
:municipal aorporationa mq not w1 th reasonable 1atet;r 
assume~ for the 11mi t of obligation 111 alwqa ;ti.zed at 
the time the inaurance is obtained and ia rarely enforced 
be1"0nd what would be -charged tor insurance on the aon-
mu.tual plan. 1 • · · 

The court concluded that the. city, bT giving ita premium 
note 1, did not loan 1 ts aredi t to the comp~ in v141a.t1on 
ot th• Conati tut ion. · 

We l'!o not So ao fa:r as the New Jerae7 case, balding that· 
there 1 s no lending of ere di t evan tlhough •a con tin.gent 
11ab111ty exists, In the instant caae there 11 no liability~
contingent or otherw.t.aa. • • 11 

The prohibition contained in Section 14 of .A.rticle IX of the Constitution 
ot Maine tba.t uThe credit ot· the state shall not be direot'-7 or indireoti, loaned 
in mrr oa■e, • .. would· not be violate~,- aacordil'l8_ to thia authority, bJ'. 1naurinc 
with a· mu.tu&I, COJDP&.D1' on the non-ae■easable plan~ al~ it ia veey at:ron,:l.J' 
-intimated that if 'the policy provided for a contingent liability, thia ao.n.at1.• 
tional proviaion. would be otfanded0 See alao MaMabon v. Cooney, 95 Morit.138 (1933). 

It ha■ ben 1-uggeeted that under :a. S. ~93(). Chapter 60, §36, the tu.~ r-A.J .. Ji 
contingent liabili tT JDa.Y be, and in. actual praot_ice 1 a, d.eti•it:seq tiz.ed b7 J . ~,Ill' 
mutual companies 80 that at. the time the pol107 ie Written the extent ot the . M / 
future liability to· aasesament ia. detinitel.7 determined aad fixed. The argwnen \,1~.' ·. 
i,1 tben aclvanced that-where the limit of ta.tu.re liabilit;r 11 def'initel.7 known ~/~ 
there. can be no objection ~ the State I a carrying innranoe• with cbnipa.niea _ __. r:-· 
writing on the strict mu.mal plan·. · 

The dif'tiau.lt;r, however, "With that proposal is that under ~139-48, a . 
procedure 1■ set ·up for the making of the asse1_1ment by the director■ and 1,a 
enforcement again.at the polieyh.older1 b7 application to tbs courts • .A.a .the 

.·aovereign State ia immune from &rJ7 proceas or from being sa.bjected to any au1t· 
or proceeding, these provisions could not be applied to the State as a p'ol1c7-
holder. Thia, in ID1' judgment, would be an obstacle which would prevent a mutual 

. _CN)mp8111' from aoceptinc an application of the State tor a 'policy of inllUl'ance. 

'I am therefore of' the opinion that the State ~ properly become a poli07-
holder in a .mci.tual oompBZ17, wl:lsre the cbarter of the company and the poliey ez
preesli provide that it ma;y: be written on a non-aseeBSable basi1 and that no · 
liability is incurred by the insured be;vond the cash premium paid. This would . 
exclude both domestic and foreign mtual companies writing on the strict nnitual 
plan, which provides for a fixed or imlimi ted contingent :future liability. 

Abraham Breitbard 
Depu.tJ' .Attorney General .A:B:c 


