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. K. Pnrinton. Exams.tive Secratary. Exocu.tive Dopa.rtment
om Abrahem Breitbard, Deputy Attorney General

In enswer to your meme to me, inquiring whether the State msy insure 1ts
public buildings in motual fire insurence compsnies, I have the honor to ‘advise
you that there cen be no objection to the State's inmiring ite public buildings
in rmtual fire ingurance compenies, providing that the same is non-assessable
end 1s written gpn a cash premium 'na.aia by companies euthorized to write insurance
on & non-assessable Plads - -

In a number of States inecluding our own (See Laws of 19113. ci 3310 mu’ma.l
ingurance companies ere smthorized to write: insurance on a cash premium baais
and the policy holder 15 su‘bject to no further 1liability. )

. . 1 can find no statute or constltutlonal provision which prohibits the
State from inguring with a motual compsny om the non-aa(enablo plan.

The onl;r provision in the Oonsti.tntion that would have any relation or

'bea.ring would be Article IX, $1h, that

UThe credit of the Staté shall not be directly or
indirectly loaned in any case."

The constitutional question was ralsed and decided in the State ef Oregon
in Johnson va. School District No. ), 126 Oregon 9 (1929). There the question’

was raised by the plaintiff, who sought to cancel the policies written on the .
non—auasaabla plan for e county school distriet, and the contention wae that

‘the policies violate the spirit and intent of Article XI, %9, of the Oregon

Constitution, which, so far as is material to the question, provided,

"No county, elty, town or other municipal corporation,
by vote of 1te eltizens, or otherwige, shall become a
stockholder in any Joint compeny, corporation or asso-
ciation, whatever, or ralse money for, or loen its credit
to, or in aid of, any such company, corporation or
assoclation.t

. After interpreting the statute relating to the writing of non-a.sussa.ble
policies by mutual insursnce compenies, the Court said:

'¥o conclude that the statute authorizes the issuance

of nonassessable policles end, since liability to
sssesement ceases on payment of ‘the cash premium (Schimpf
& Son v. Lehigh Valley Mutual Incs. Co., 86 Pa. St. 3733
Tarmers & Breeders' Mutual Reserve Fund Live Stock Ins.
Co. v. Beck, 66 Pa. or Ct. 528; In re Minneapolis’
Mutuel ¥Fire Ins. Co., 49 Minn. 291 (51 N. W- 921; 21 C.J.
121, there is no violatlon of the letter or the epirit
of Article XI Section 9, of the Constitution.
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The conclusion reached is strongly orted by French -
v. Millville, 66 N.J.Lew, 392 (40 A:‘EﬁGB).-rendered

under & similar constltutional provision providing that

ne smunieipal ‘corporation 'shall directly or indirectly

be the owner of eny stock or bonds of any association .

or corporation.'! In that case, although there was m .
contingent lisbility under the policy, the court said:

IThe scheme of mutial insurance in such assoclations
does not festen upon the members any liability which
muniecipal corporations mey not with reasonabls safety
assume, for the limit of obligation is always fixed at
the time the insurance is obteined and is rarely enforced
beyord what would be charged for ineurance on the mon-.
mtual plan.! ;

The court concluded that thé- elty, by giving its premium
notes, d1d not loan its oredit te the compeny in vidlation
of the Constitution.

We do not g0 so far as the New Jersey case, holding that’

there is no lending of credit even though a contingent -

liability exists. In the instsnt case theres is no liambility & -
contingent or otherwise. . . V %

The prohibition contained in Section 1Y of Article IX of the Constitution
of ¥pine that YThe credit of the state shall not be direotly or indirestly locaned
in eny case,' would not be violated, according te this suthority, by ineuring
with a mutual company on the non-aspesssble plan, although it is very stronzly .
intimated that if the policy provided for a contingent liability, this constitu~-
tional provieion wonld be offended. See also MeMahon v. Cooney, 95 Mont.138 (1933).

. i
It has been suggested that under R. 5. 1930, Chapter 60, §36, the future T-ﬁ«) W
contingent liabllity may be, and in actusl prastice is, definthely fixed by A-t"'f“ o
mitual companies so that at the time the policy i1s written the extent of the i
future 1liabllity to assessment 1s definitely determined emnd fixed. The argument AL -
1ls then advenced that where the limit of future liebility 1s definitely mown ﬂf‘
there cen e no objection to the State's carrying insurance with companies ..~ B
writing on the striet mutnal plan. ' ,

The difficulty, however, with that proposal is that under "§39-u4g, a
procedure is set up for the meking of the assessment by the directors snd its
enforcement agalnst the polieyholders by application to the courts. As .the
-soverelgn State ls immune from any process or from being subjected to any sult’
or proceeding, these provisions could not be epplied to the State as s poliecy-
holder. This, in my Judgment, would be an obstacle which would prevent a mutual
.compeny from accepting en application of the State for a policy of insurence.

I am therefore of the opinion that the State may properly hecome a policy-
holder in a mutual company, whére the charter of the company and the policy ex-
pressly provide that 1t may be written on a non-assessable bagis end that no -
liability is incurred by the insured beyond the cash premium paid. This would .
exclude both domestic end foreign mutual compsnies writing on the strict mutual
plan, which provides for a fixed or unlimited contingent Ffuture liebility.

- Abreham Breitbard
ABi:g Deputy Attorney General



