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December 10, 1943 

To Lucius D. Barrows., Chief Engineer, Highway 
Re: Openings in Hignways 

••• You wrote th1s department a.s to.l.lows: 

"R. So 1'!1 ::,u Cha.pt~r 'l. I, Sec t.1ons lJ.8 to J.27, both inclusive, as 
amended by Chapter .1~, Section J, P. L • .l94J and R.S~ 1930, Chapter 
2H, Section lb, authorizes the State Highway Commiss1on to 1saue 
perm.1ts, .coJ.J.ect tees, and. repair state and state aid highways dug · 
into tor 1ay1ng gas, water~ steam., 011-, gaso1.1ne, petroleum or any 
other 11qu1d or ammonia pipes or condu1ts, or for .any other .legal 
.purpose. 

"R. s. 1!:l;;su Chapter b8, .~ctions 14 .to J./ and Secti()ns :t9 tO J::S 
as amendea by Chapter .1~, Sections land~, P.L. l94,j appears to 
.author1ze mun1c1.pa.1 · o:ttic_ers ot · cities and towns to 1$sue permits 
for maktng openings 1n streets and highways· and it appear·s that .no 
fee~ are to be paid when aatistactory repairs are made by the parties 
making the openings. R. S. l9j0 Chapter 28, .Section .16 authe>rizes the 
Stat~ Highway Coom1ss1on to entorce •on.Ly_ ,Section 1.!> of Chapter 68 R.S. 
1!:l,jU when state and state aid roads are at:tecte'd. 

. 11 In v1.ew o:t the seem.1ng..Ly contJ.1ct1ng -1.eg1s1.at1on, should t -he 
S.ta.te-. Highway .Comm1saion .CQtttinue to 1.ssue perm1ts-, co11.ect fees .and 
make repairs when tei.ephcme, eJ.ectxic .light and water companie.s., .etc .• 
d:Lg into state and state aid road,s, or shou.Ld man.1e1paJ. ot:ticers issue 
the-permits, then the ·state Highway Cpmmisaian enfprce Section 1~ Qf 
Chapter b8 R.S. 19:::su 1f the repairs are not s.atisfac.tor1J.y ~de? 

.JIIn case you determ1.ne· that the State Highway Commission has 
the au'.thority to issue permits tor openings does that author1ty al.SQ 
empower the Comm~ssion to retuse to 1ssue a requested permit ·provided 
the~ year period stateQ in Section J.J.8, Chapter 27 R.S. 19JU has 
expired? 

. "In .case you det~rm1.ne that the State Highway Commission ha$ the 
authority to issue permits tor openings, sl:\OuJ.d the Commissiqn consider 
an opening 1n the shoUJ.d.er, shou1.der slope or in the ditch aa be:Lng a 
part ot the driveway ot a hlffhway and should a ¢barge be made for 
Qpenings made in such areas? 

In ans~r to the foregoing, it seems that the statutes provide 
that the street commiss1.oner 1n cities and the municipal otficers Qf 
cities and towns ·sha~J. have the r1ght to issue permits to survey along 
pub.lie ways tor p.Lacing condu1ts, water pipes, gas mains•· and ao forth, 
and the several statutes a1i reter to the coam1ss1oner .ot streets or 
the mun1c1pa1 otticers, but.Section lb of Chap~er iB, R.S. 1930, 
reads as toJ..Lows: 

"The. prov1.s1ons ot- sections J..L8 to J.~7, both 
inc1us1ve ••• may be entorced by the comm.1.ss1on 
wherever state or state aid highways are aftected." 



.December LU, L~4::S · 2. 

ni,1s seems to· me to be onJ.y an entorcemen_t ·provision whereby 
the State H1.ghway Coami~sion can inspect excavations, so as. to 
guarantee to the traveling p~blic a reasonable degree of safety 
at al.I;. times. However1 the question is whether or not·the Commission 
can exercise all o~ tne rights of the street commi~sioner or the 
municipal o:tt1.cerEJ a.s provi<Jed in Sections 118 to 127 and I do not 
believe that the language of ·Section 16 is sufficientiy broad to 
intend a deLegation ot such power to the State Highway CoDJDission. 

For your convenience I enclose a copI of the sections under 
discuss1on, with the amendments inserted n their proper. place~. 

John G. Marshall 
Deputy Attorney General 
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