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Fugust 19, 1942

Hon. ¥illiem D. Hayes
State Auditor
Augusta, Naine

Dasr Eir:

At the request of Governor lewall, Mr. Purinton
shoved me your facetious letter in regard to the pension
of Judge Fogg. I recognize the fact that you are not asking
for & reply to your letter but, in view of the points you
have raised, it may be well if such & reply iz made becauss,
&lthough the problem presents no difficulties to legsal minds,
it is apparent that certaln distinctions may be unapparent
to & person who iz not well acquainted with constitutional law.

- ‘The Jointly Contributory Retlrement Uystem Act was
so drafted as to cover Judge Fogz'ls case. Bowever, in study-
ing it it seemed wise to the Governor that we should not use
the date July 1, 1945 too freely becsuse we mi hé, unwittingly,
.open the door wider than the Legislature appsrsatly intended.

There remsined, then, the question as to vhether
or net we would tack on the time that Judse Fogg ssrved in
# Judleizl capaeity in the State’s Zunicipal Court at Bath,
V.e approached thies question with a groet deal of caution.
There never wgs the slightect doudbt in cur minds but thut
& wtate Judge sitting as @ iunlcipal Court is a State
enployee, but our juery was cdirected toward determining
whoether or not some other offieclals not generzlly rated as
Gtate employees aqay not in fact be such. There certainly
are judiclal officers who are not State employees as that
term ls used in the Jointly Contributory Retirement Cystenm
Aet. For instance, In Article VI of the Constitution, ve
find n Supreme Court ;rovided for and also such other (Courts
as the Legislature shall from time to time estzblish for the
handling of %the judiciazl power of this LtateM. The incumbents
of such offices need not of neces=ity be Utate employees. In
the same Ardicle we find, in fectlon 5, a reference to Justices
of the Peace., In Secticon 7 we find a provision fo Judges of
Probate. Jection 8 provides for Mumieipal -nd Pelice Courts.,
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. A distinction has to be drawn betveen Judicial
officers who are State employees and Judieial officers ko
are not State employees. While Justices of the Peace hold
judicizl office as defined in the Constitution, such defini-
tion does not confer on them the judicial power of Justices.
{20 R.C.L., 328) In other vordg, a Justice of the Peace is -
a2 person to whom a commission 1z issued giving him authority
to do eertain things slmost entirely ministsrial but reguiring
of him no éuties whatsoever. He never occupies the status
of employee.

. A Trial Justice under the ialne lsw occupies about
the position that the Justice of the Peace did under the
English laws On him 1s conferred .the power to hold Court,
under certain clreumstances, st no particular plaeé, at no
certain time and with no salary attached. He ¢oes not have
_to hold Court nor finction in any way. It is =n authority
conferred upon him for the benefit of himself or for the
local populace, and if he funetions under the powers given
him he receives fees from the 1itigants vho come before him,
or from the bill of costs which he charges against a2 respon-
dent. I can find in his office no suggestlion of the status
of employee of the State,.

In the case of officers elected by the peoplé of 8
dunicipality or of a county we get a definite status of
minicipel or county employee establizhed. Bo, slthough Judges
and Reglsters of Probate are provided for in the Constitutian,
since they are elected by the people of a county, end sinee
Bection 227-0 of the Jointly Contributory Letireweat Eystem
puts "ghe employee of any county, city or town of the State?®
in an entirely different category from Stzte employees, 1t ls
obvious that thsy mast be excepted from the bensfits of the
Let in so far as it applies to employees of the Ctate.-

¥ie now come to consideration of Juages ol Municipal
snd Police Courts.

l. They are judicial cofficers under the Constitution..
2. They are appointed by the Governor.

3. They must hold Court at definite times in definite
places.

These three provislons in our law set them up defini-
tely as Gtate employees. You will note that the Justlces of
the Peace &nd Trial Justiees &axd the Julge - 1« Reglster of
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- Probete 211l =il in meeting &ll three of thess ;rovi ions
end, in the absence of =ny other resson, failure to meet
any one of these three provizions in thls particulsr
‘regard (a discussion of Judielsl officers) and in con-
nection with the Jointly.Contributory Fetirement Dystem
of the Lbtate, excludes them from the teonefits of the
systenm.

o For your per:inscl be:afit I will say thit we
regret that the fact that rou “ive betn a Notary Fubllce
for twenty-five vears cannot possibly give you mny benefllts
undey the Jointly Contributory Rebdiressnt Lystem. & Notary
Public is n»ot by sany streteh of the imsgination z Judieinl
of ficer even though he iz mentioned iIn Article VI, Eection 5
of the Constitution. His duties are purely ministwrial
end even vhen & statute %zs besn psssed giving him the
powers of a Justice of the Peazce, and suthorizisg him to
order arrests to prevent a breach of the eucs, ths Courts
kzve held thaot such statutory provision does not mete him
a magistrate. Knowing your interest in cuch subjects, I

suggest that you read the subject "Hotary Public?® in

Lullng Cise Law, Volume 20.

Sincerely yours,

Frenk 1. Cowan.
Attorney Ceneral



