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Bon. tf1111am D. Hayes 
Sta-tc, J.uditor · · 
A~~sta, Kaine 

Dear Sir-, 

Augus·t 19, 1942 

At the request ot Go.verno;r Oe•all, itr. Purinton 
showed me your facetious.letter 1~ regard to the pension . 
of .Judge Fogg.. I rec_og:nize the tact that 1tou ·are not asking 
tor .-a reply _to you.rlettf,:- . but,. in view of the poiilt9 y<>U 
ha•e ra1'sed., it may be we1l if such a ·r•ply is ma~e. because., 
al.tlto.ugb the problem· ·p~esents no difficulties to legai ~ds, 
it $.s · apparent that certaln ·41st1nct1ons, may be· unapparent · 
to a pe~son ~o is. not well acquainted wiih cODst1tut1onal law. 

The Jointly Contributory·.Ret1recent Oystem Act waa 
so· crafted as to· cover Judge Fo~••· case. However, 1n •tudy­
~ng it it see:ilef1 wise to the.Governor that we should .n9t use 
the da:te ·Jul7 l, 194' too .treel7 b~cause we ·nrt,;ht, unwittingly, 

.open the door wider •thnn the Legislatare app&r'Biatly intended. 

Th~re remain~d, ~en., the questlon as to ~,hether 
or .not ~e would tack on the time th.st J~die Fogg ssrvad 111 
fl judicial capacity ·1n the State's ;~unicip&l Court _at k~h. 
'i,e .approached. thls "uestion with 11 i.raat deal or ca,ution. 
There n•Y•1• was t~e ulightest doubt in ,o\ll:' minds but that 
!\ titate Judw;e · s1tt.1nc as .e .Uun1c1pal Coo.rt is .f4 ~tRte · 
enployee, but our -;uery WCiS c.ir.ected to,.ar4 d¥itertµn1ng 
wbethtt!r or not soma othex- of ficl~.ls not gen&r;elly r~ted as 
LJtate employe,s inay not·in fact be such • . f~ere certainly 
are judicial offi~e~s who are not State ·employffs.aa that 
term 1s uaed io. ·the J~intl)" Contributory Retirement tiystem 
Act.. For instance, 1n .. Article VI of th.e C:onstitution., v,·e 
.f1od a Supreme Court 1,rovided r or and also ia..1ch other Court:s 
a11 t~e Legislature shall.from time to time establlsh tor · the 
bandl.1nt; of nthe ludicial. po11Jer of this State". '.the incu~b,en,ts 
or .nuch offices need not C?f necessity be Ut.~te . employees. In · 
the S&.!!la Ar.tic~e 111e find, ·1n ~oction ,, a ~efercnce to Justices 
of the Peace. In. Section 7 we find a provision to Judg~e of 
Probate. Section 8 provides for Llitmicipal ~nd Police Courts. 
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A distinction has to be dra~n -bet~een judicial 
officers who are State employees ana judicial officers ~to 
are not State em-ploye~s. While Justices of the Peace hold 
judicial office as. de£1ned in t~e Constitution, such_ defini­
tion does not c~nter ·on tLem the Judicial power of justices. 
(20 R.C.L.,_ .328) In ·other v.·orda, a Justice of the Peace is · 
a person to whom a eommissio?J ·is issued givi.ng him nu.tho1·ity 
to do certain thi.ngs a.laost entirely ministeri&l but reQ.uiring 
of him no duties "hatsoever. ·He never occupies the status 
or eaployee. 

. A· Trial Jus~_ice under the ~ain_e law occupi~s about 
the position .tha t the Justice of the Peace did l!Ilder th.e 
Bngliah· law~ On him is eon~erred .t r. e po•er to ~old Court, 
~nder· certain circumstanc~s, et no ·particular place,. at no 

~· certain time ·and -with no· salary attached.. He c:!oes not have 
_ to hold Court nor fitnc-t1on .in . any ~&y. It 1s an ·authority 
c:onferred upon ·h1m 'for the· 11enef'1t of b.imself' or for the 
local: populace., aud. if h~ functions- uuder · the· powers given 
him. . h-e receives rees rrom the -11 ti,g6Dts ,,ho come before him, 
or from ·the bill ot costs which he eh.6.rges against ·a· respon­
dent. I can firid in his office no ·suggestion ·of t 'he s~atus 
of. e'!f.lployee or the . Sta ~e .• . 

.. I~ the case of officers elected. by t!-.ie f,eople -of a 
-uu,nicipalit7 or of a county ~e get a der1·n1te status · or 
mu,n1eipal or coumty employee establi1::hecJ·. So., although Jud.ees 
and Reg~sters of Probate are provided for in the Const1t~t1on; 
since . they ·ue elected by the. people of-a _ county, ._and sin-ee 
Section 227-0 of the Jointly Contributory Retire1nent &ystem 
puts ·-11~he employee or any county I city or toY.in or the Statetr 
1n an entirely different category from St.1:.te employe€.s, it is 
obvious that they !1ust be excepted .from the benefits :or the 
.Act in so fu a.sit ai:,plies to employees of -the etate~ -

We now come to consider&tion of Judges of Municipai 
and Police Courts. · · · 

1. They _ar~ judicial officers under .ti-.e· Constitution •. 

2. They are appointed by the Governor. 

3.. They ·mast 1-"iold. Court at definite times in detinit·e 
p·lsces.. · 

These three prov:Ud.ons in our la\\: sat .· them up defini­
tely as Gtate employees. You . -.,111 note that t!.e ·Justices of 
the Peace end Trial Just:1.ees a.:.1d t11e JuCg~ · .L :Register of 
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· Probf. te all t~.11 in meeting flll three of theiie i:rovi.sions 
liDd., 1n t ·he abs~ce of any other reason, f"&..1lure to meet 
any one or these three prov1~1ons in th1s particular 

·regard (a discussion of .1udic1a;.l officers) and m con­
nectiol'l with the Jo:!.ntl.y . Contributory Retirement Cystem 
ot the. tit~te, excludes them from the tcnefit!i or the 
system. · 

. For y011r per! :".Jrlf:'.l be :.P-f'i t I · 'Will .&'lf · th.: :t YJe 
regret th~t ·tbe :raet th.at you ~-,!!ve · be~.:l a Notnry Public 
f ~r twenty-five.years cann~t possibly give you· my benefits 
.under tJ·!e Jointly Co~tributory Re~1re::.r::nt tysteza. A ~otary 
Public is n'lt by· wy s ·tretch of t~ ·e imti&1nst1on· a 3ud1e1al 
offieer e.,,en thou,ch he is ment1oned .1n Arti.Cle Vl,: &ect:!.ori 5 
of-.tt.e. ~onst1tution. His dt1~1ea arc purely min1st(~r1s.1, 
t,nd e•en 1·een a statute has been passed s1v.:n~ 1-.lsl the 
i,®~:r• of. a Justic-e or the P-e:aee. a.llld autt .. ~,rising _!'lim to 
orde.r ... arrests· to ilrev'z·).lt a breach of t~~ pe~.ce-, · tl';e Cou:-ts 
have ·held . tbat . such 111tat1.1t-:,ry prov_i-~ion rloes not m,,t.7e him 
a magistrate. Xnow1ng your intere~t in t !.lch s:ibjQet.,. ·1 
sug6.e~t that you read tb.6· s..ibject "!Uotnry ?ublic~ in 
l;u.llng C6t& Law# Volwne _io .. 

61-?lcerely your·~, 

Fr&nk l. Co•an. 
Att:,r11ey Ce.nf;ral 


