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April 16• 1948 

Johns. e. ••seendent Aa■1stan~ Attoi-ne)t -OeneM1 

Frank I. ·oowan. Attorney Gene~l 

Subject, Queat1on.a aaked by Department or lrdu,cattcm re R•t1remen~ 
Law• Applicable ·to. SUP4ll'ttd:enclent• o:t Sohool•• . - . ··, ' 

tJ.'he aupel'intendent·• ot sohoola. fall :lnto a dlat1not and unuaual 
cetego.,- and · ruling• appl1oab•1$ to · them will pr-o~bly not ~ appli • 
cabl.o . to ~7 otber ·olaea ot pei-son•·• The ·law• pertinent •o ·t• , 
super1ntendenta ot school• aa ·they .,._,-af'.faot;ecl by ret'I.Nmtnt .PJ'Qt!lt 
v1a1on•• are. tection• 22'1"tmd following o~ Chapter 1 or the ·Pllbl1o 
·Le.~ap· ot 19•3, otaapt:er aoa, Pub11o Lawa ot 1941, and. Cbaptez. eee,. 
Pl.lb-lie X...a .ot ·!LMl •. Yau will not~ t2-t und&~ the·.19S3 .Stat• 
8$pioye• pension. prov1atona, .eu.pe:tt1nte~denta ·Ot schools -·~•-. no• 
1nclude4. 'f!;y' _Ol:iaptel' ,oa or 1941., eupertntenfent-• in ••nloe. pz-1~1" 
t·e_ ~11' 1, 19" are 1notu4-d ~ t:ha det1n1t1on of ~~Plove• ro~ 
pen,ton p11rpoM-lh · eo.e.v••• Seotf.on 3 ot tb1a Act p,,ov1d.e1 that · ~i. 
amen&nenta wlle,eby the7 ~ el!'iplopea· tor· pension pui-po .. • shall 
became null en4 voi4 upan _tl!a •~reettve d•~•- ot • general cont~Sbu.• 
to~ pm,a1ori 1aw tor, State emp1079e• .. · ~•.i- &28 or 1941.Snciwi•~ 
•uper1ntendent• ~•l .-"1ee i,,-10J.11 to Jul.7 1, -l9a, as ec.ploye•• tor • 
the purposes or the retirement qatoa. . 

It appear• then that .tran date. or n-iting ·to ~dn1ght, June &O, 190• 
a aupertntendent. 1n eal"Yioe pPle~ to· July 1,. 199&~ 1a an employN 
botb £oP-th!t pu.rpoa•• o~ the old State reti~ment . syetem and -the nn 

:t!:=~·:=•t=~-=-;j.: • .n;i~~•r!:":-'8--:::1~0:ro:1:?·::n:~~-
St•t• R1Ployee ,en1ton qetem he ia not• on Ju.1J 1. J.942, an el2.g1ble 
eq,J.oyee. . · 

Conaldering now the q\ieetlone aalt•4 by' the Departant ot Bducsat1cn* 
the 1'1rat que1t.1ori 1a ae : tollowe ~ · 

1. A _auper1nten(lent w111 complete twenty-t1ve ur more 7eua ~ 
a·ervice June 30, 1942♦. Ia ·he eligible to receive·• pena1on undeia 
secttona.227 to aas 1nclua1ve ot Chapter 1,. , • . ;., l933t 

A. It eligible w1ll ho rece1v• ·one•bal.f hie· &Ye:rage 
salary for th6 1,a:at t1ve yot\ra of serv1oe; or will ht.a 
pena1on be . limited to a ine.zimwn ot fl,200 per yeart-

n. If ellglble aa above., but be prefers not· to retlr-. 
at onoe, must he join the rst1remen.t s7etem or may he eon• 
t1nue h11 $mployment, and retire at wlll. ~der the PN• 
via1ons ot Chapter 1,. P. L.,. 1933, •• amended? 
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It appears· to rie that a superintendent 1n a·ervice prior to July 1,. 
1924, who retires be:f'ore midnight. June·$0th~ 1942 and who hae 
t1'18nty•r1ve years ot service or·twent7 years of ••l'V1oe and attained 
the .age o'f' seventy. 1s eligible to receiv.e a pension under sect1ona 
297 to 233 of. C...'iapte:r 1. · P,. L .• , 1933 and. . . . 

·A• Not w1thatand1ng the prov1a1ons of Subseotioti 3 of 
Section 227C ot·the new retirement law, hie penston will be 
1i:n1:t_ted to a :max1:mum of t?1.200. as provided 1n Chapter 303, 
i?. L.,, · 1G4l s1n6e h1.s retirement take_s place before midnight 
::>f June 30th, 1942 .• 

The.only way such ·a superintendent ·might receive a 
,1, pension in i!xeess o!' ,:1.,r;:00 -r,ou1d. be. by v1rtuo or hia 

·Ql--: becoming a merr.ber .of' the retirement AjHJtem. which he can 
not c!o un1ess be rc1m..:lns !n ijo1·v1ce on and after July l,, 
1048. 

B. auch •·super-fnton.dent., eligible aa above but who 
prefers rlot to retire llt once must• 1i'· he desire·s to avail 
himself of .tho p:ttivilercs or be~'lef'its of a. ret1re1oont 
system,; join the· r~tfre1r..ent system since the ar.iendment · to 
Chapter 1., P •. L., 1033, nar .. ely ~'ho.ptex- 303, ?-.· L. • 19411 
whieh 1ncludod the supe:r:lntendent 1n tl.1.e old State er.:ployee 

;\~r, . system, becomes _null and vo1d on July· l, 194.2 and l'..:e is 0t1 
'\I". J thnt µate and thereafter no longer a state employee ror 

"~ ... tl.l8 purposes of. the old system. Subsection I of Seet1on ,v~ ~-~1 £271..:·:ot· the ·new law provide■- that ~J' emplcyeo who is . 
._ W. eligible ·tor .,aq,enaion undex> tci.e· old law on tne e:r1·eot1ve 
~ . ~-~· '' ~ oi.' . the new Act~ ~iall reta~ the rig}ita and ben•f'i t~ 

\.:: • .. l ae werEJ granted him under the ola law. . Note that under a 
~ i i~striet constructio~ oft~ statutes involved, a superintendent 

t:f ,~ -X '. 1n serv·1oe prior to July 1~ 1924 d:oea not 1n tac·t, on the 
L· ... yr" ~\\'( effective date. of. the new law. have any. rights under tbe 
~(T~· · old ·ie.w even though he dld have r1gh~s under tbe old la• 

• \'C . the instant before- the new law became e.ff'e-etive, ·I do not 
~-v. ,.1. believe that t.hia const"1c~1on ·or application will coine 
\l' · .. '.\, into pla1 with res.peet to any other pe~eone than super• 

_: 1·. 1ntender..ta or schools and this conatl'Uction would not be 
' .. requirod had the new law apec1.f'1ed the cond..$.tion of 
: eltg1bil1ty a.a on •or bet'ore • the effective elate. · 

2. What 1a the status of an employee of tbe· State Department 
or F.duoation who has. been employed in his ~:reaent capacity sinee 1923, 
and.who was emplo7ed aa a eupe:ri.ntendent of schools from 1909 to the 
time of. entering the state bepartment of lid~eat1on? 
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Keeping :!.~ m1n4 the tlu:'ee chapters ot 1aw reterred to above and con~ 
stru.ing atr1ct17.t~ detin1t1ona# the t1111ng o~ the def1n1t1one and 
the effect1 ve datea· o~ their application and w1thdrawa1 of the appl1• 
cation, it appear a that be.f-ore m1dn1ght June so.~ 1942, you would ad4 
prior service aa a superintendent t~ service aa an emplo1eo or the 

( , Department to aso_ertatn· el1g1b111ty under Cha.pt•~ 1. ?. L. · 1915, •• 
( amended. by. Chapter 303• P. L,. 1941. ·. 

( ) rT}\ on July 1, 1942. to aeoertaS.n the prior' service rat1ng of 1110b a: 
'-1_ · person under the new retirement qste,, you would add yeara ot attrvtee 

aa an .. employee. · of t~ Department .to prior service- ae w. au.per1nteud•nt 
and auch a- person would be ellgible und_. the new system at age 66._ 

I1' auch person bae not i.tired priol'· to midnight June ao .• · 19'-2 and 
~ri J:uly 1* 1942 aeoka to ntaln hia rlP,ta under Chapter 1 of P. L. 
ltJS3~ : his zt1sht• met be b~•ed on. his employment with tha DepartllM!lnt 
on17 and not include pvior· 1ears as ·a ,uper1nt·endent. as ·the ameru.l• 
ment which include4 suoh ee~vice. ror the purpose·cttlle ·old "naian 
la• became null end.void the instant the new law becartae etfect1v•• · 

I• Are. superinter.1dente of aohoola . not 1n service:. aa IUoh p~ioa­
to Jul.7 l_. l -~24 bured f~ the benefit•· of~ &tate &aployeea 
Ret1rement Act•· oJt ar-e they. automat1~l~y included unlea-• · action. ia 
taken by the SOard-ot Trustees aa prov~d ln·Obapter: 328, Section 
2270 • SUbae~tiOft. 4t . . . · · · · 

The anner_ t~ th!• q1;&•atJ.on appear• to· bet Yea., tha7 ue . bar-Nd. 
h9ftl tbe ·be~.r~t-• -of the ·state Emp1oyt,a Ret1Nment Act •.. The term 
nomploiee•" ia apec1tlcau,- defined 1n Subseot1on 6 or fJect!~ BE7A •. 
'l'hia detin~tion· doea not. 1no1ude su~r:lnt·en&tnta· ot sehoole. not in 
se~vlce as such prioi- to J\117 l,; 198'~. Subae·~-t:S.on· 4 c:f' ~otlon 2270 
aJiv~,., •. the ro~ of· ~Netees dl•cretion •with. N•pect to ee:r-t·aln claasea 
01· &fflployees in coim,ct1on with eU,g1b11lty tor .membei-sh.1p. The 
seot!.on refers to •mp·l<qeet whose compenaatt~ 1 s onl,- p~1T paj,d 
bJ' the State oi- who a.re serving pn a t8"1Por&.l'J' or other than pe~ 
a=ua·baale • . 'l'he Depal'tment._ question ls l)l'ob&bly p.-ed1eated on 
the .tact that a part of the pay of aupei-1ntendent • ls paid· by the 
State. The .fact that the State make a a· part1•1 pay.ment or euper-_ 
1ntend~t• aalarle.a doe• .ri~, or 1ts•l.f, x-en,deP . ilUper!nten.denta 
emplopea oi' the state or even partial t:,mplo7e-aa to the extent o~ . 
~he amount of aalai-y paid.. The· tens •~loyeea aa uaed in Subaec~1~n 
4 ·1a neeeaaaril7 a def1ned term e!nce the statu.te · oonta.1na a def1~--: 
t·1on of "818PlOJ'e••• The word a■ u■ecl in the •~ct!.on B11at be appli.e,:t 
a.a det1ne4 in the law. Tbere.torei, the truateea.have no r1ght e1t.her 
to deny or admlt -auper1ntelldanta not-in service prior to .July l, 
1924 .from OP to the NJtirement system. 
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4. ·.1111· superintendents who have already taken advantage e~ 
the provisions of Chapter 303 of 1941 automat1eally become aubjeet 
to the provisions o~ the new retirement law,·w will they remain 
subject to tho original provisions unde• wbtcb they secured a 
pension? 

file anslter to this question 1$ .found.in .seot-.on 227N of the new 
ret1roment law. This Section provides 1n part that· all. pen~1ona 
payable to former e~~loyees retired under the prov1e1ona of Chapte~ 
1- of Pe -1. 193:S, aa they e'.)t1ated immed.1ately pr1or to the et.rective 
date cf t-~i.t.: new system,. shall be continued and paid at tte full 
amount stipulated under said law p:rior to such et':f'eet1ve date. 

AsAistant Attorney·Genera1 

JSSF:G·l¾ 


