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April 15, 1042
John 8. 8, Feasenden, Assistant Attorney General
Prank I. Oowen, Attorney General

Subject: Questions asked by Department of Educetion re Retirement
‘ Laws Appliceble to Buperintendents of Schools.

The superintendenta of schools. fall into & distinet and unuvesual
cetegory and rulings applicable to them will probably not be applie
cablp to any other class of persons. The laws pertinent %¢ the ‘
superintendents of schools as they ere-affected by retirement prow
visions, ears Sections 227 and following of Chapter 1 of the Publie
Taws of 1933, Cheapter 303, Public Laws of 1841, and Chapter 328

Public Laws or ‘1941, You will note thet undar the 18933 State
amployes pension provisions, superintendents of auhoola wers nob
included, DBy Chapter 303 of 194], superintendents in service prior
to July 1, 192¢ are included in thn definition of smployes for
pension purposes., However, Section 3 of this Act provides that the
emendments whepreby they bscame erployees for pension purposes shalil
become null and void upon the effective date of a general contridue
tory penasion law for Stete employees, Chepter 328 of 1041 includes
superintendents in ssrvise prior to July 1, 1024 as scploypes for
the purposes of the retirement systom,.

It sppears then that from dete of writing to midnight, June 30, 1042,
a superintendent in service prior to July 1, 1924, ia an employee

both for the purposes of the old State ratirsmant system and the new
retirement aystem, but that on July 1, 1948, such a superintendent ig
an empleyes under the new system, but for tﬁn application of the old
State employoe pension system he is not, on July 1, 1942, an eligible

employes.

Considering now the questiona asked by the Enpnrtment of Bducation,
the first question is as follows:

: 1. A superintendent will complete twenty=five or more years of
gervice June 50, 1042, Is he elizible to receive a pension under
Sections.287 to 233 inclusive ar Chapter 1, P4 L-, 1633¢

A, If eligible will he recelve ono-halt his average
salary for the last five years of serviece, or will hia
pension be limited to & meximum of §1,200 per year?

Be If eligible as above, but he prefers not to retire
at once, must he Join the retirement system or may he con=
tinue his employment, and retire at will under the pro-
visions of Chapter 1, Ps Le, 1933, as amended?
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April 15, 1942
Page 2,

It appears to me that a superintendent in ssrvice prier to July 1,
1924, who retires before midnight, June 30th, 1942 and who hag
twenty-{lve years of service or twenty years of service and attained
the age of seventy, 13 eliglble to receive a pension under Sections
2E7 to £33 oi Chapter 1, P. Le, 1933 and -

: A, Mot withstanding the provisions of Subsection 3 of
e Sectlon 287C of the new retlirement law, hls pengion will be
N 1imited to & maximun of 31,200 as provided in Chepter 303,
Pe Lie, 1041l since his retirement takes plsce before midnight
o0 June 3Cth, 1942, :

The only way such a superintendent might receive a
_ *;;wnsicn in exceas of /1,800 would be by virtue of his
0 ‘becoming & merber of the retirement aystem, which he can
not cdo unless be rcmeins in service on and elfter July 1,
104z, F

Bs Ouch B superintondent, eligible sg above bLut who
prefers not to retire ut once rmat, if he desires to avell
himself of the privileycs or beneflts of a retirerwont
system, Joln the retirement system since tho amendment to
Chapter 1, M L, 1033, naxely Chaplor 303, P. L., 1941,
which included the superintendent In the old State employee

v .p aystem, becomes null and vold on July 1, 18942 and ke 1s on
xﬁﬁ‘ thet date and thereafter ne longer & State employes for
. Arthe purposes of the old system. Subsection 3 of Section
' & ERT7Gof the new law provides thet any employec who ia
Eéﬁp eliiible for arpenslon under the old lsw on the effective

"t @ate of the new Act, suall retain the rights and benef.ts
» as were granted him under the olé law. JNote that under a
ﬂsstrict conatructlion of the statubes involved, & superintendent
N} In service prior te July 1, 1024 does not in fact, on the
- G f| offective ddte of the new lew, have any rights under the
Qpiéig\\h-old‘law even though he did have rights under the old lew
;ﬁr- ! velleve that thiam construction ‘or appilication will come
:\ﬁ into play with respect to any other persons than supers
il intendents of sehools and this construction would not be
.- required hed the new law apecified the condition of
" eliglbllity e on 'or before! the effective date.

the instant befors. the new law became effective., I do not

2, ¥hat 1s the status of en employee of the State Department
of Fducatlon who has been employed in hls preassnt capesity since 1923,
and who was erployed as a superintendent of achools from 1909 to the
time of entering the 3tate Department of Education?



Frank I. Cowan, Attorney General
April 15, 19482

Keeping in mind the three echapters of law referred to above and con-
struing strictly the definitisons, the timing of the definitions and
the effective dates of their spplication and withdrawal of the appli-
cation, it appears that before midnight June 30, 1242, you would add
prior service &s & superintendent to service as an employee of the
Lepartment to ascertein ellgibilliiy wnder Chapter 1, 7, L, 1933, asn

© amended by. Chapter 303, P, L. 1941, -

On July 1, 1942, to ascertain the prior service rating of such &
‘peraon er the new retirement asystem, you would add years of survice
a3 &n employee of the DNepartment to6 prior service as u superintendent
and guch a person wonld be eligibls under the naw syasiem nt age Gb.

1f such person has not retired prior to midnight June 30, 1942 and
onn July 1, 1942 secka to retain his rights under Chapier 1 of Pu« L.
1233, his rights must be based on hiz employment with the Department
only and not include prioxr ysars as a superintendent, as the ameridw
meht which included such service for the purposs of the old pension
law becam® null snd vold the instant the new law becaue éffectives

3+ Are superintendents of schools not in service as such priop
to July 1, 1924 barred from the benefits of the State Fmployeen
Retirement Act, or are they sutommtiecally inoluded unlieas action is
talken by the Soard of Trustees as provided in Chapter 328, Section
227C, Subsection 4% S

The snswer to this queastion eppesrs to be: Yes, they are bsrred
from the benafits of the Jtate Imployees Retirement Act. The term
"employees” 1s specificelly defined ip Subseotion 4 of Dection 207TA.
This definition does not inglude superintendents of schoole not in
service as such prior to July 1, 1924, Subssction 4 of Section 2270
givie the Toard of Trustees dlgcretion wiltli respect to certain classes
ol' employoss in connection with elfgibility for msmbership, The
Section refers to employeed whose compensstion is only pertly peid
by the Stete oy whe are serving on & temporary or other than per
sanum -baslis. The Department's question i3 prebably predicated on

the fact that a part of the pay of superintendents is paid by the
Stete, The fact that the State maites a pevtisl payment of super=-
intendents salaries does not, of itself, render superintendents
employees of the State or even partisl employees to the extent of
the amount of selary paid. The term employees as used in Subsectién
4 is necesaarily & defined term since the statute conteins a defini-
tion of "employes", The word ag used in the section must be applied
as defined ir the lew, Therefore, the trustees have no rizht either
to deny or admit superintendents not in service prior to .July 1,
1984 from or to the retirement system, :
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4, A1l superintendents who have slready taken advantage of
the provisions of Chapter 303 of 1941 sutomatically become subject
to the proviaions of the new retlroment lsw, or wlll they remain
subject to the original provisions under which they secured a

pension%

The anaWer to this question is found in Sestion 227N of the new
retiroment law. This Jectlon provides in part that all penaions
payable to formsr employees retired under the provigions of Chapter
1l of P La 1033, a3 they existsed immedlately prior to the effbstive
date cf tlic new ayetem, shall be continued end paid at the full
amount stipulated under sald law prior to such effective dste,

Asslintert Attorney CGeneral
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