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April 71 l942 

Jo~ s. s. F•saende~, Aaaistant ·Attorney·Genera1 

F..arry Ptlt:nani• secretar,- to Jovenor 

Aa. you kn°"• Mr. Whltnq came to. the -Attome7 General•• ottice 
yt,~te.rday afternoon and, 1n the •~•ence or the Attorney CJeneral.; 
I attempted to be aa helpful as I could, •. I l'eoall that a ·t• 
weelta ago tli$ Attorney General stated that he would like to have 
me do certain ut111t7 work tor him.because he f"elt it would-be 
neoeaaU7 for h1f4 to devo-te ·eon.s1derable time :t~ .Civtllan J)ef"enae 
matters. S:l.noe he apparently intends to take care :Of the G1v111ail 
Dei'ense work per-a-anally,. I he s1 tate .to make au.gse9tlons · whioh might 
be in con.fl1ct with the Attorney _ General's p~-is. However~ e.1 - I 
reviewed· tho problem brought .to ua bJ' ·Mr~. ~1bitne7 and reviewed t>:,.e 
co~t:ro1ling etatute • ce-:rta1n 1ee·as c&lil9 to me whic-h I litl-ueat here• 
with t~r 'Tha.tever. t·hey may be w-orth. 

It· ••~ma to me that under Chapter 305 there •re tour . d1et!,nct 
t,-pea of rulea and-regulat1ons ·wh1oh the Oovemor · ts empowered to 
1aauei · · · · · 

· · · 1... U'f;ldeia ·seot·10.n,: :~.;-.. ~les and· regulatiO!!l.s . applicable ~Pally 
to all persona in the ·state·, bav1~ the force 'Of law., · . : · 

. 2e Under Section 2 _. ru~e&i and. r-egul&tionf. J. Ot' t~~ gove~t. 
ot the J.~aine C1v111an De.tense· Corps. applicable to tbe Corp-a an4 $.ta 
mem·bera. · 

. . 
3., Unde~ • Section 4 1 rule a. and. regulation• w1th tlut advice and 

consent of. th• Co~c11 to .control contra.eta in. connection with ~h• 
carrying out o~ the pu~poae4 of th~ A~t. 

· 4. Note the eecond paragraph·o~ Seot1on 2 prov1dea tor •~1ea 
~ regulatlona" ror the holding ot bla.ckouta · or. test blackout•• I 
would think tb.at norm4ll7• th1a pl'ov1.e1on might bette:r have been 
tnoluded 1n Seetion .1 rather than S.et1~ e. •• I •o,.ild .su~poa.e ttua:t 
it would be preferable to baye such an Order C&.r1'J' the weight ·ot · 
iaw, Perhap• ·a gen&Jtal regulation to cover the hold1ng ·ot blackouts 
should be dratted •. 

While Section 5 carries a head1ng ·call1ng for regulations. t1- aeet1on 
1teelt merely calla to~ an Executive· Order.- but note that when the · 
Goy$rnor re-clireota the activities ot a Department or Agency· or the, 
Stat.a~ advice and . consent ot the Council is neceaaa17. 



Barry Putnam• secretary to GGffrnor 

tlJ' suggeatlon• ro1lowr 

1. While it bU long been the custom· and perhapa · the 1:aw tbat 
the oove~or ehf3U.14 aet by ~outive 01"der, it seem.a to me that 1n. 
acting under Cbaiter ~5 .lt m~ght be·..,.11; while heading the documen~ 
"Execmt1ve Ord.el' • to n••ei-theleae . ■tate within . the document worde :to . . 
this ettect, "The .to1low1~ rulea and regulationa ee -hereby pJ'01lt 

ml.gated by ••" 
' . 

2. It . ·ta • ·cardinal principle ot law the.t · delegated au.thorit7 
may not be clelagat_ed• · It seems to ma eaaentta1, theNfoN, that' an7 
"rules ·and regulation•• 1aaue4 under the author-1t7-ot s,otion lot 
c,b"'pter 805, nuat be isau~· by the Governor.. Thia. ·1a eeaentiall7 10 
because they have tbe forae of law an4 appl.1' to· all pereona in tJ.ie. 
State. · There _ should be no .queat1~ iaa ·to the -sen~ral appl.1cab11ltf ,. 
ot -tbe 11ruloe and "'tNlation•" end lt 1s absolutely eennt1a1 that 
the7 .be. publlahed in tbe· State pa~r tor .three c~secut1ve daye. 

S~ .-. It seems to me· t1-,t •n1ea and regulatlOl\a" pr.~1gate4 bf 
the Oovemo:r _un~er section 2 of ·Chapter 1061 are tundame.n.t·a11,- .. 
ad1'.d.n1strat1ve rules end regulat1oru,. · I wou.ld .-aggeat that N1ee 
be 1aaued aett1ng up the Def'enae Corp•• pnacx-1b1ng 1.ta dui;S.e-a in . 
geneN.~·teJ"llla, . gtrtng Jte Direotor author1t7_ to lane o:PCS•r•~o ·tta 
••~ra tor the carrying out or: s.t-~ . d.uttea &ad the regulation an4 
conduct of -1ta att$1ra and. de1egati,q ( atatute aa to t:h1a <S.U!oa 
givea the Governoi- authorlty .to ci.iegatel to -1t autborit7 to 1s~• 
1natr\lct1ona to the .. people ot the atate fop their cond.1:1,ot during 
the wu,♦. I do not aee whJ" lt llhould be neo•••&r7. ro~"· •,ec1tlc 
detailed 1natruf,3t1one to be ·1•••4.'b7 the Gove"1qr except 1n IIUcb 
c~••• .•• lt ~;• _d~~1rab1e that theJ ~'" the t~~o• ·of l~•• 

.' · I ' 

In auch 'part ot the .f'or.egolng ·ail·. pertatne·. t:o the ·1 aautng · o£ ou\,n 
or 1netru.ot1on• ·by ' t'he Defense Corp•• t~ Go,remoi- oou-ld; 1r· he .:_ ~c. 
dea1re•·111 reaer,e the right o~ approY&l to hlmaelt.'. Th1a, ot eou.~••• ' · 
wo,-..114 be ·a matter of Exeaut1v• discretion. · · · · 

' ' . 
I am •ttaebing here·ilo ~ a apeo!.men · ot -.t f ·have 1n m1n4 whioh oou14 
be J emntd under section e ot Cbaptei- soe-· . 'l'~a baa been doiie · tmrr1e4~ 
and pro~bly c!oee not cover ti. entire ground. It 1• e1mpJ.7 an ·e.ttort 
to d♦mnatate '1111' line of ·thlnld.ng. · 

JSSFrgb 
El'Uh 1 

Aealatant Attor;ne7 General 


