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April 7, 1942
John S. 34 Fessenden, Assistant Attormey General

Harry Putnan, Secretary to Jovernor

As you lmow, ¥r, Whitney came to the. Attorney General's office
yesterday afternoon and, in the absence of the Attorney General,

I attempted to bo me halpful ag I could, I recall that a few
weeks ego the Attorney General stated that he would like to have

me do certain utillity work for him because he feltl 1t would bs
neceassary for him to devete considerable time to Civilian NDefense
matters, 3ince he apperently intends to take care of the Givilian
Defense work personally, I hesitate to meke suggestions whioch might
be in conflict with the Attorney General's plans, However, &s I
reviewed the problem brought to us by ¥r, “hitney and reviewed the
controlling stetute, sertain icdeas came to me which I suggest here»
with for whatevey they may be worth,

It seems to me that under Chapter 308 there are four. distinet
types of rules and ragulationa which the Governor is ampuwarad to
leaue:

" 1e. Under Sectiom 1,.rules end regulations applicable genarally
to all persons ln the Staze, having the force of laws

. 2. Under Section 2, rules emnd regulations tor tie government
of the Vaine Civilien Defenase Corps, &pplicable to tha Corps anf its
members,

34 Under Section 4, rulea and regulations with the advice and
consent of the Council to comtrol contracts in conmmection with the
carrying out of the purposes of ths Ackt,

4, Note the second parasgraph of Seetion £ provides for "rules
and regulations" for the holding of blackouts or test blackouts, I
would think that normally, this provision might bettar Yave been
inecluded in Seetion Y rathsr then Bection 8, as I would. suppose that
it would be preferable to have such an Order carry ths welight of
law, Ferhaps a ganeral regulation to cover the holding of blackouts
ahould be drafted.

While Section § carries a heading calling for regulations, the Section
itaself merely calls for an Executive Order, but note that when the
Governor re-~directs the activities of a Department or Agpney of ths.
State, advice and consent of the Council is neceasary.
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Iy suggestions follow:

1., While it has long been the custom end perhape the law that
the Governor should act by Executive Order, it seems to me that in
soting under Ohagter 305 1t might be well, while heading the documient
"Exscutive Order", to nevertheless state within the documsnt words to
this effecty “Thn following miles and regulations sre hereby prow
mailgated by me,®

2s It is a cardinnl principle of law that delegated authority
may not be delegated. It seems to me easential, thevefore, that any
"riles and regulations™ lasued under the authority of Section 1 of
Chepter 505, muat be i1ssued by the Governmor, This 1s essentielly so
beceause they have the force of law and apply to sall persons in the
Btate, Tbnre should be no . qnaation as to the general applicability -
of the ¥rules and regulaticns” end it is absclutely essential that
they be published in the State peper for three oonaecutivo daysa,

3. It seems to me that "rules end fegulaticnn” prom:lgated by
the Governor under Bection £ of ﬂhapter 306, are fundamentally .
administretive rules and regulations, ‘I woulé suggest that rules
be l1ssued setting up the Defense Corps, preseribing its duties in
general terms, giving its Director authority to issue orders te its
members for thb carrying out of itg dutiss end the regulation and
conduct of its affaira end delegating {statute as to this .Seetion
gives the Governor authority to da!ogatol to it authorit z o isgue
instructions to the people of the State for their conduoct during
the wars I do not see why it should be necessary for specific
detailed instructions to ‘issued by the Governor except in such
cases &8 it ia dosirnbln that they havw the famao of law. ,

In such part of the romngning an pur%ains to the 1sau1ng of orders
or instructions by the Defense Corpsa, the Governor ocould, if he. so
desires, reserve the right of spproval to hlmaelf, This, of couvrse, ' ~
would be & matter of Executive disuratsnn. ' ‘

I em attaehing hersto, & specimen of what I have in mind which could
be iesued under Section 2 of Chapter 308, This his been done hurriedly
and probably does not cover the entire ground., It is simply an effort
to demonstrate my line of thinking.

Asalstant Attorney General

J88P1gh
Fne. 1



