MAINE STATE LEGISLATURE

The following document is provided by the
LAW AND LEGISLATIVE DIGITAL LIBRARY

at the Maine State Law and Legislative Reference Library
http://legislature.maine.gov/lawlib

Reproduced from scanned originals with text recognition applied

(searchable text may contain some errors and/or omissions)




This document is from the files of the Office of

the Maine Attorney General as transferred to

the Maine State Law and Legislative Reference
Library on January 19, 2022



Hon. Andrew J. Beck
Bank Commlsgioner
8tate Houne
fugunta, Maine

Desr Sirs

You inquire as to whether “water rights" scquired by & will owner
under a contract for the use of water tulten from e ditch or canal
in ecomnecotion with his mill operations, can be sonsidered "real
estate” under the provisions of Paragraph XIV, Chapter 57 of the
Revimed ftatutes, as amended by Chspter 101, Publiz Taws 1037. Wy
answer must be in the negative.

It 48 evidently woll sgettled that a waber right toguim by the use
of water under a contract 1s "an incorporsal hereditsment”, abl
ve Iorimer Irrigation Gos, 18 Colos £98. In the veyry sarefully oon-
ai 13:-'_ case of ool V. Orpacen, 48 M. Js ¥Quity, 350, 1t wes
saids ;

*The word hereditaments cmbraces sverything that may be
Inherited, e it corporeal or Aincorporeals The differ~
ence, hawever, betwsen & corporesl and sn incorporeal
hereditament is wide ond vitale  HEuQUawias

And XKent says:

1"Corporeal hereditaments aore confined to land # « @ and
that incorporesl hereditaments comprise certain inherite
abls rights, which are not, striotly speaking, of & core
‘poreal nature, or land, although they are, by thelr om
nature, or use, ammexed ta corporeal inheritances, and
are rights issuing out of them or concern them,"t

The word land has in lsw & wallwgebtled meaning. It Includes
the surface of the ground and everything that 1z on it and
undsr it, but doss not comprehend Incorporeasl heredltamentsa.
Under a charter giving a corporation power to take land, by
the exercise of the right of eminent domein, it has been
repeatedly held, here ani elsewhere, that s mere incorporsal
hereditament could not be talten, and that this wes soc because
land, according to its well-settled 19%&1 significetion

was not broad enough to comprehend an incorporeal heredit'.ent,
but siuply embraced things corporeal.”

Very truly yours,

Sanford L, Fogg
Deputy Attormey Oeneral



