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Wrs Fossenden
Wre Buriksth

Subjfeeb: Amswers to fuditors guestions.

Luention 1. The Administrative Code exompia the Judlcisry Pfrom its
provialone. . '
© #me Doen the aditor bMawve the right or duby %o sudit suploipal Lourt
neootunts and trisl justleo's scoounisy
e Dosg the exemption of the Jwdiclary exenpt $i from the whole
Codet

It is wy opinion thet bhe State fuditor has nelther the right

nor the duby ¢ gudit the acoounts of eny courts of this Ztate,
"sebion 1 of Artidele £ of Bthe Conptitution of the State provides
for $he fudledel power, and Cackion 6 of the saww frtiols provides
for lwiges nf wmunle and police. courtes The reference to thalr
sppolintuent by the exesutive powerlin the saws mervner as ok
judlelal offlegra. JTb sesmp to me that the refevence to The constitution
elearly sstablilshs thet the infarior courts ers a part of the sndiotary
and that furkthermore, the verious stabutes of the Ciats with respdict
to trial justicos, mppesls therefpram, obes, warrant tha conalusion
that they sre & part of the Judiofary. ;

1 have sxavined the [ollowing giatulss to pacertain the possibility

ef an audit belng pemitied or reguired with respect to courte:

Fo Lo 1837, page 247 i{audit of munisipal aceounts)

Pa La 1857, Page 236 {audit of sounty accountm) .

o T 1939, Page 328 (seoounting of fines By nunicipal

‘ ! © oourts ¥ ﬂﬁﬂng

Po Lo 1087, Fege 124 {oconds and faes munleipsl ocourts
Hone oi Ehs foregoing foetlons rvefer in any wsy to the auditing of
geeonurite.

. It zeemp %o me that serious ecomslderation gshould ba glven te a
proviglon for audit,

mestion 2. “hat are the State iuditors duties specifically with
regard teo “tobs agencles?

*ectlon & of Artlale 8 of the iduwinistretive Gode gote forth the
gonersl poweys and dutles of this Department of Andit. Subesection .
1 provides substentinlly thst the Tepartment shall perform g posfi-
suclt of #11 esoounts and other. finencisl records af the “tete governw
went or any lepartment. or Agoney thereofs “ection 4 of the ssms ‘
rrticle provides detalled raguirensnts substanticlly ss follows: that
the "lLate fuditor ahall conduct & esomtinuous posteandit of the
aceounte, books, recorde gnd other svidenses of financisl trenssctiona
¥opt in the Iepaviment of Finence or in the other "epartments o
tgenoles of the “tate govermmeut. Irovinion is nmade for mabing
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repurts and, farther, that svy evidences of ilnpropristy, ingompstence
oy improper prauchblios, De raportosd Lo the Governolr i.mm!ataly, and
avidences of nla?dihy be repurted tu the Governay and ittorney
Gensral Lomediataly.

, In viow of these f:"aviaim, it le my opinfon Lhat the sube .
staublial part of the Quiies of the Phate Andibor with-respoct to ttebe
agensler, nay be perforced by pont-sndliting trensadtions kept in the
Department of Flnanoo In view of the provisions of the Code, with .
reppoct to the dublss of the Depertment of Plmenve. 15 obher words, the
Pody 20 Integrates the Dunubloms of the Zbabs govermment Iin the Daparte
ment of Flasnce, thet Yhs bullt of the work of the State sudiior In this
slapeification osn be doné from the resords of the Department of Finemos.
In any crwe, where the records of the Department of Finsunce are insufe
figlent or Insdeguate to permit the “tete Judilor te wake the post-auvdit
reguired by the Gode, he should procesd to postesudit From tha resords
-of Finenclal tran—uaﬁiﬁmn Eept in the other Departmenta or Agsbalss of
the Stale govermaents ANy Depsrbnent or igency of the “tate goverument
whose flasncial transactions are net intapgrgted in the Departnevt of
Fiunance, shonld be post~audited by thes State Audlbon wiih the pxcepiiom
of those Depsrtasats op &swﬂiw'i{mtﬂmny enunerated In the last :
puragraph of Sectlon 1 of Artiols 1 of the snmlnietrative Codes

- Your attention le called to the provialonz of Chapters 181 and
132 vt the Publie lews of 1931, each of whilsh Asts were spproved .
Rereh 31, 1531, belng the seoond day prior S0 the approvel datn of the
Muinlstretive Codo, mmnely April 2, 1931, whish Chaptars provide for
She permisslve suait by the “tate suditor of tha svpgounts of the
Unlveralty of Haine snd of primete odusetional instibubions whish are
eligible for ~tate ald, It la ﬁ opivdon thet while the Miiversity
of Halne i spacifically exenpted from the provisioms af the Code
nevertheleses, by virtue of Chapber 131, Pel. 19831, the State m_di(.:cr
hag permizalve cuthordiy 4o andit the eccounts of the University of
¥aine, 4 1L seems practicel or nscessary. My opiaion 1 besed on
-:Ee faot t.hgt'. bokk the Code sand Chapber 15! bigime effective law om

he fave daliss

sdegtion 3. That con bs dons about the prohlbition agelnst the
Adltor handling Tunde, when, ap & -atter of fast, he handles &
eonglderavle amount of monsy for s sudibing of towns.

. Uettion 3 of sytlels O of the Muinlatrative fode Provides
for nmni.nigal sudits us reculrsd by Zostions 97 %o of Chapter B
of the Nevisod Ttstubes of 1030, “ectlon 101 provides that sueh
gxponisee shall be pauid, in the first instance, by the Stete, amd
thet the Trassurer of Ttate ahall lssue e warrsnt reguiring the
izersgors of the aunledpslibies conesmed £0 xzeopr & tex to the
amogut of such axpenasy end thet sguch swmounts shaell Yo collected
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and pald bo the Trossurer of “lete in Lhe seme nenner and eubieot Lo
tho sare panaitlos ne State tawess Th seems to we that tvis Tecbion
containg puffielent authority for the suditor fo slwmply %111 the
sanieipallty for the emount 2f his expenss and tyrn $hs BILY sveyr

to the Tiste Tramwurer for ¢olleotion.: This 48 ap sooount vedelvable
af the Ftats and not of the Depertment of idib. Tt cesrms 9 wo. that
A% Is Inconpatible for the ‘tsbe luditor to eollmet his swn saesunts
unlass provielon 1s mads for hlz ssecunts £o be sudited by gome uthey
aganey, FProvislen for so's ather gggsnoy Lo wudlt “le ssecunty does
not ssen practisal 80 ms, uherssa it dees seom pesetical to agedpm
to anotPher grenay the duly of eollesting Shs ncominte resslivalie
reanlting frow work serformad by the ate rudifar.

¥hils the aampulsamz euantg.auﬂia law makes no provisions for
the manner of gollecting She sudlt expenpes from the county, (& £
nevortieless, my ¢pinden that the juditor ghould B11l tbe counbies

in the smse way as my recomzendatiosn For B21iing the toens, sud that
such BIlle ghould Be tarmed cvey %0 the fhsts Treasarer for sollcetion,
Tn view of tha facb Phatl the (ode specalfically stetes 2lwmd ths "tazta
Auditor ghell nst handle momay, I think 4b is undesivesbls Por the
respomaibility for soilesting iﬁaue adpounks to be in the hends of
the Ttate Audltor. : L h '

gaeetion 4. “hed are tp dutiss of She Ztate fudiior with roapeot
ggﬁg?e.uaaahara' retivemant fund {Crapber 19, Seotion 848, 7.5, of
Wi

.. This feotlon laposes a dubty t2 evsmine end sndit In the geowe
wpansy 8 provided for apoourts of trustasse of Yhe pormenswt gehosl
uarsd o The'garmaamnt poheal fund audit s provided for in “ootiom 204
of Cheptey 19, £.2, 1830 ‘gﬁgt.inl. Thie zontlon purports o bave
been ameaﬁnd.ﬁy-ﬂh&pter.éj of Pals 1B57¢ However, the “roetion han
not, In feit, sver heen miondad, se Uhapter 242, P,%, 1037 waw relocted
by the pseple on & referenduws. Therefore, the ftate funditor hes & elegw
duty t3 andif the taccherst roblirement fusd snd the permansnt school
fund, which Quty hay tover been token fram the. “fate iudltor, ss ench
of thess Dunds ave A part of $he ctate govermmentsy a Departmaent owp
dgoncy thareoffs

waestion £, How should ths Stete Tdeuer stétubes be ansndesd 80 a8
te provids that the “take Tdquor Comeistionts ~goounts mhould be
audited by ths Stake asuditor. .

_ This sen bs provided by ewending Chapter B, T.%. 1038, Wy
plrply striciag out the word Taontroller” whuvever 1% sppeary. Eharelin,
and substituting In pless theresf, L™a word "auditor', : H11l fow
thip purpose has bean prepered snd Lz attached “rrsto for your
aprrevel .«
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in ny ressersh with respect o the foregolug questions, I
have digsoverad that aub-zaction 10 of Sactiiom 10 of article 3
of the “bate Adminlstrative fods, hes Pash used ay authord
for trenaferring to tha State Controller, dutfes of the “talas
Aaditor enlch, in my opiniom, should not U Transferred 4o the
Contyoller, and shich, in my opinion, are moh authorized by thie
avb-goobion. I bellove that this sube-zectlon appliles only o
sethbdn of gdnluigtration, scconnting, sontrel and suditing bvefoye
payment, and thet any previously exieting legislation whish Imposes
& auty uvem the Sbate fuditor, in the nsliure of a postespiitc
Sunstion, iz sti:} walld sxisting legipletion with respect to the
Maditorty duties, Af sueh loglalebion im not inconsistent with
submsestions 1, £ and 3 of "soklon 3 of Artfols 8 whioh sobs.
forth the genersl possrs end duties of the Deparément of indid
{an 1llnetration of ths § of =laintorpratation to which T swm
referring ¥s In & reprint by the aegwbmm af ¥ducation of
“goblon 245 of Chepter 18, R.v,. 1030, whersin the word “aontrallispy”®
ta subetitybed for "suditor®.  This Seotion obviously refery o
& post-audit funstlon sod sertelnly is not suthority for suoh a
mabetitution). '

Fospestfnlly aubwmittod,

Jon! Ba 8. Pessendsn
Asslatant Attomey Coneral

P Sa8ed 2 Igh



