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Mr. A. T. ~1lk1nson 
Frnst & Ernst 
State House 
AUgustu, .lEi.ine 

Dear Mr. Wilkinsoa: 

Kay 4, 1940 

1n your letter ~r April 29, 1940, you ask rq opinion 
as to ·the correct method of handling certain transactions, an~. 
as to metboda or handling ttate finances which bsve been considere.d. 
by )"O\\ in connection with your examination of the financial lltfairs 
of the S~te for the two year$ ending June :;a, 1939. I sha11 
attempt t.b answer them 1n the same ordff 1n which they &.ppear 1n 
your letter. 

l. Thi$ ~ues~ion pert~ins to cert~in tra.~sfers between 
appro1>t-i&tions within a department. Under the provisions :,f Sec­
tion 7~ Article II, Chapter 216 ~blic Laws of 1931• tt-e so-C!i.ll-4 
"·State Code•, e.pp:topriation bUis nshall be drswn 111 such form as 
to authorize only lump swa appropr1at.ions to moet the expenditure 
needs or the various· departments .and agencies or the State govern­
ment for eac·h fiscal year or the biennium. For the oper.b tion and 
.ma~ntenanee expense or each depart~ent or agency there shall be a 
s·1ngle appropriation which shall be allotted before bec-oming avail­
able tor expenditure as provided tor in a subsequent section at 
this act.·•. 

. In th~ following sect~on (Section 8), department heada a~e required to allot the appropri~tion made for their department 
by ~u~rters for ~he fi5ca.l year, ~bich allotments must bG approved. 
by- the Governor and Council. liesponaib111t:r for div.idint such a 
lump sum or oppropriation among tb-e several functions of each de­
partment is on t.t.e he~d of that de1iart1:1ent. All or the de·part:nents 
are required ·to c~rry on various statutory &ct1vitie·s• and. the 
division of lum~ sum appropriations ~ong these vari~us activities 
1& done by the head o:f the department within the limits of his total 
appropriation uid or the quarterly allotftents. The department he&d 
1n2y rearrange such distribution among tht: various functions or his 
department -1 tbout the necessity ~r obtain-!ng the approval ot the 
Governor and Council. · 
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The several specific inst~.nces ci tee! by you under your 
first ciuestion~ and numbPred from (c) to (g), inclusive, .,ould all 
seem to be covered by·the above st~tement. 

· referring specific~lly to your first sub p&ragr~ph," mErked 
(a), further explan&tion DlliY be helpful. ~s provided in sub par&gr~ph 
(g) or oection l, of the /\ct e.reating und ~11ocat1ni a 0mer<1Ll H1f1,'.­
way Fund, passed by Chapter L29, P~bl1c I.Ii.tis or 1937, t0wns may elect 
to .use their portion of' third class higL.v,ay funds t~ const~ct or -
reconstru0t bridge a under the Bridge Act. It woule1 seem tl,tit tha 
Rigb:.w~y Commission ttl&.Y properly ~pportion p&rt of the •ppropriation 
for third c~•ss high•cys for the purpose ?f providing b fund from 
which to pay such to~ns as elect to use their third class money_for 
bridges~- and I ~•wee that this is the type ot a transfer to v.hich 
you refer. · · 

Under the provisions of 5ect1on 2 of the aH1.m1t chapter, 
transfers from one account ot the Gener&l Highway Fund to another 
account thereof~ shall be made only with the approval of the Governor 
and Council, but the above case does not seeJG.to be such a trfil.na.fer 
from one •c·ccunt to anot."'ie:r, but rather an elective apportionment of 
a fund for the one or more purposes for which the fund was created. 

As to your sub paragraph {b), I understand that the Highway 
Loan Fund is a~ account $et up to handle money derived from the sale 
ot Highway and Bridge Bonds to be used 1n. me.tching- Feder:.:i.I .allotm.ents 
on Federal Aid highways and bridges. Bec~use ot 11?111tat1ons on the 
use of Fec.\era.l funds plac·ed by the Feder Bl government, no pttrt of 
these fWlds c.ari be uned tor land daJnage or l&nd acquisition, prelimi­
nary surveys or engineering • 

.i?ar!:.gra·ph (h) or eecticn 1. Chapter ?29, ~bove refer.red to, 
provide& a fund to ~atch Federal funds to hid 1n tbe construction or 
1mprove-ment of Federal hitb111a.ya when, in the judgment of the Bighy;ay 
Commission and the Governor and Council• such use 1a necessary. It 
would seem proper to me for the lligbv,ay Commission, having set tbis 
fund up 1n an account called "Feder~l H1ghwe.y- Roaden, to tran•ter it 
to ~he Highway Loan Fund when the J!ighway Cor.miseion and the GovernOl' 
and Council find it necestary, and it ~ould seem that no Counc~l Order 
should be neces·sary for this purpose. E.ov.ever, it no CollnciJ. Orcer 
is paJsed there should be & recorded vote of the Governor tnd Council 
approving the tran.srer, copy of which should be furniehed to the 
Controller. 
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2. The several trhnsfers mentioned in this question 
wc.ul.d &.ll seem to require ~pproval or the Governor a.nd Council 
under the provisions of Section 2 01· Chapter 229., Public Laws 
or l j 37, above ref.erred to, which i,.rovides in part es .follows: 

ntranarer f'iiom one account of the g♦neral 
highway fund to another account the~eor shall be 
made o~ly with the approval or the governor and 
council1H.n 

Incidentally, the bridge• mentioned 1n your sub par·agraph (b) 
were not constructed as planned. 

3. _bub para.graph (a). Referring to the particular 
transaction mentioned 1n t:tiis sub paragraph, these tunde were 
collected by the Secretiiry of State -un~er & n""1.e and Regul~tion 
made )Y him in. accordance with the ~rov1~1ons or Section 68 or 
Chapter 29t f.evis-ed Statutes, which Rule and Regul.6tion provided 
r or semi-annual 1nep~et~on of •ll motor v.ehiclea. The money wa• 
put in a special fund _and_1~ter transfe~r~ to the State Highway 
Police rand to be u~ed in c9nneetion with ~ork tor highway ear&~. 
'lhis mon~y~ under the 9~ov~siona or teetion 1., Chapter 229, .Public 
Laws 1937, belonp to the o-.ieral B1gh1f~Y Fund. · 

C•ction .2 or S!.id Chapter 229, provides for the · 
transfer from one account to mother 1n the General Highway Fund 
b7 Order of" the Gnvernor and Council. Wh1le, · strictly spealdng,. 
the funds should ~ve ·bee:4 first -wan sf er-red bf the Oover.nor and 
Council into the G~eral Highv,ay Fund and then to the 6tat-9 Police 
Fu.."ld, th~ om.1~sion of tbis trBnsfer would not-., I believ.e~ affect 
the validity or tbts transfer • . 

4. All or. these transactions were either from or to 
c.onatruction accourlts within a de~artment and could properly be 
made by the bead of :the department without further authorization. 

5. The lapsing into the Sinking tund Beserve or all of 
these items, exce~t the laet# is authorized by the preamble of·the 
Appropriation ~ct, Chapter 94, Private and Special L&.wa 1937. the 
last item was a trJnster 1n repayment to ~eneral Funds J'Jl$de to 
cover initial ad:ninistrative expenses 1n putting into effect 
Chapter 84, Public ·Laws 1937, providing for a t&x on potato-... 

6 • . These transfers were made in &ccordknce tiith the 
Preamble or ~~ter 106, Private ·anc Special La~s 1937 (Special 
&ess1on) ~nd woUld require an Order of the Governor and Counc11 
only. 
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7. These charges tor check ~riting and ~~counting by 
the Bureau or l.ccounts and Control to the ~ine t.t~.te L1G,uor · 
Commission·and the Higbw&y Commission were authorized by Chap~ 
ter 94, Private and Special LA-ws 1937, on Pate 522. 

8. The appropriation for the Bureau or J,ceounts and 
Control for ,the year 19.38, was lapsed by Council Order No, 78~ 
dated Ji.nuary 21, 19.38, and authority therein given to that Bureau 
to charge_ ea.ch de.partment and institution using the facilities or 
that Bureau'.1ts prl)port1onal part or the cost or performing the 
statutory tunetions•and dut1es o! said Bureau. 

9. · The authori.tJ ror using the fines and licenses 
collected _by. th• department of. Sea wd Shore F1sher1es to cover 
departmenta:.l oper:a.tion.a 1• found in Section 9S of Chapter 5·0 a~ 
the Revised Statutes. 

10. ?he proceeds or the sale ot any asset purchased out 
0£ the. lump sum ~ppropr1at1on tor.: an1 depart1;0ent, when sold by 
that deputment ~re properly credited~ the appropriation accou.n~ 
or the· dep"1"tment. · 

. ll. (a) Section 2 or Chapter 173,. Private and Special 
Laws or 19351 to which you ~erer, p~ovides ror the non lapsing or 
the appropriation mentioned • 

. (b) The Highway Comm1&:-i1on have &.uthoritf to consoli­
date these two accounts a,a stated aarl1e.r in this letter." 

(e) In 1931-1939 no appropriation was made for the 
payment ot the salaries ot Mr. St.ubbs and his ass1$tants in the 
In)ler1tanee Tl!.X I>ivis:t.on. The re-port of tbe Budget Comr~ittee pro­
vides for the payment of these ,s.alar1es and expenses from th• 
collections of the Division. Reference 1a made to Report of the · 
Budget Committee 1937, Pa.ge 16, '50 the 1939 Budget CoJQl-ittee Report, 
Page 21, showing est,t.mated receipts ancl expenditures for 1938 @4 
1939. 

. (d) The appropriation for the Bureau or Accounts &nd 
Control contained a direct appropriation or ~40!000 from General 
Funds which ~ere lapsable;- this sum to be supp emented by payments 
made from the State 1!1ghway Commission to pay ror it~ accoun't1ng and 
che0.k writing services as explained earlier 1n tr·is letter. 'l'he 
balance of the account could be lapsed. 

(e) Th1a appropr1e.tion was not. lapsed or repe&led. 
It ~as for a definite and specific purpose, the carrying out of 
°"·h1ch was delayed b,callse of condition•. 
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(:r) These funds belon·g ·to the 1nst1tutions named. 
They were transferred to the T"reaaurer•s appropriation for the 
purpose -~r actuf.11 transmittal. to· the institutions irivolved. Thi 
authority tor sucb transfer goEs back to the Deeds of Trust 
setting up theee funds. 

· l am pl•ased to have been able to anst-ier these q~estion~ 
within the time limited 1n your letter. I have endeavored to be 
specific in •nswer1ng1 and 1r you desire any further 9p1n1ons or 
elabor•t1on on any of these matters I should be very pleased to 
have you take tbem up •1th me. 

,, 

FOB H 

VeI"J' truly yours, 

Franz u. Burkett 
A~tomey General 


