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STATE OF MAINE 

DEPARTMENT OF· THE ATTORNEY GENE RA L 

lifs Excellency 
Governor Louis J. Brann 
Governof Kaine 
Augusta 

My dear Governor Brann: 

AUGUSTA Deoember 10, 1935 

• 

In answer to your question as to rrhether one .mt.y lawfully hold the 

office·· ot Judge of a .Municipal Court_ and C::ounty Treas1.1rer at the 

seme time, I am pleased to stigfest th~t Section 7 of Chapter 148 of 

the Revised Statutes provides that,-

~Every trie.l justice or Judge of a municipal court shall ·render, 
under.oath, an account of all fines and forfeitures upon .con­
victions and sentences before him, and pay t..>ieo over within two 
montha after he receives the sameJ to the treasurer of the town, 
1r· they accru,e to the tovn, and. to the treasurer 2t th! sroma; 
if they accrue to _the· state or the county,M,....n' 

Section a of the same chapter provides that.,·-

nEvery trial justice or judge or a municipal or police court, 
before he per.forms any. otf-1c1e.l act us such justice or judge, 
pertaining to any -criminal process .,r rroceedtng, shall give 
bond -to the county in such sum and with such sureties as the 
county co:nm1ssioners of sa_id. county shE-11 approve, conditioned 
that be will, during his c.ontinuance in office:, ft.ithfully per­
form, as the law requires, all his duties relatins to the col­
leotion and pa.yment over all fines ~d forf.eiturf.'s which may 
come into his hsnds bf virtue of his office.· Such bond shall be 
held by the coun·'tY ti:easuret ~md enforced for the !~ecuri t;y : of a.ny 
and all parties entitled to such fines and forfeit'.lres, u.nd a. 
suit on such bond for the henef1 t of one part~, s::~:ll not bar a 
su1 t thereon fo'!'. tbe benefit of &ny ·otJlf!r party." 



Our C"'tlrt, in t;le Ct.De c-t ~~q'ft.;cd !, Hartin,;;t.99, 114 M~., 448, aaidl 

•T11e-~awcr to t,he ~uostion betor& us docs not neoeaserily de-
"'.l"end u1:on conatitu·t!onGl or i.t1~t~.itoey pr~vi:l!ona. · 

The doetrine ot ttie lnca::1:;c~tlbili cy !~r offices is · bedded in 
the comr-.ion law. tind is ot grG&t -entt~uity. . 

J.. t ce.:nrnt>n ta~· tt.o office• ~hGst, f'.mcrt1ona &l"(> incons.istont 
~re rog~rded as 1nOO$patib1e. 

Tho rl•~baw.ble f«Uest1on 1•.- l'-:hi..t constitutt£ .1.nccaputibility1 
The 4ueation h~D been r.neY·l":"flid by •:-h'.! <,o•.trttl! i,i th varying 

ltr.ngu~1e but gene!"~ 11:, ~1th tht, •~· ne· er.noe. 
1:rvo otrtces a:re 1nc~np&.t1h.le 11Jlf':n the !1old~r cannot in· £'iY(.,ry 

:lua,1t,.nce d1setuage t: .. e tlutt~s· ot. each. 
·· Iueor·,patib111 ty nrls•,t.ts t·hcr~ the nature and dutlc~s c,f the t,i:o 
ot:tie,s ,.ri· such ~a:' t.o render it 1mri-ro_rel", r:rom Cf\nstdf.1-ration 
of public policy, !or -,,n4) rt:-r,-,.-,.n to :retc1n both, 

Incompat1b111ty between two otfioe:a ex1sta 11;·:h(,;>n thf.'l"~ ir. an 
incons1stcmcy in tho funct,1ons ot the tr.o. 
the ta~,t r.-t itlCOIDJ'" tlbl 11 ty 1:: tha. ehl.\r~cter cr;.<1 r£lat1cm ct 

t.llo offices ·ca ,.-!1<-re ~.t~ funct:tons at t.'le t\;o f't.tt1cf)s tl"fi'l 
.lnlu~rently· 1ncon&!ttent t:·n<t re·111gn~nt. 'fl 

In v1et· or th~ .foregoing, 1. t la. tl1e r.>pi:1.1,m of ~llis de;.,fi.rt:tent th.et 

~ ~~dee ot ,~ :t.un1c1~1tl Cati.rt m;-y not hold tlie ~ffi,:,e of Count7 

Trllasu.rer. 

vnene.Lv 
CEbVl:SJ.WEII\J. 01:. .LHE VJ..LOl:Sll'IEA <!El,,1E~vr 

8.LVJ.E 01:. WVIII\E 


