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GOVERNOR’S TASK FORCE
ON LONG TERM CARE FOR ADULTS

c/o Department of Human Services
State House Station 11
JOSEPH E. BRENNAN Augusta, Maine 04333 MICHAEL R. PETIT

Governor Tel: 289-2636 Commissioner

October 1, 1980

The Honorable Joseph E. Brennan
Governor of Maine

State House

Augusta, Maine 04333

Dear Governor Brennan:

I am pleased to submit to you "Long Term Care Dilemmas: Perceptions
and Recommendations,” the final report of the Governor's Task Force on
Long Term Care for Adults. The report, which includes 50 recommendations
for your consideration, is a distillation of facts and perceptions of facts
expressed, collected and examined over the past year by the 32 members of
the Task Force.

You will see that several of the recommendations would involve con-
siderable funding. Please be assured that the Task Force is fully aware
of the stark financial situation, which is unlikely to improve in the near
future. The Task Force believes that its recommendations would result in
more efficient and effective use of our tax dollars.

It cannot be over-emphasized that the work of Diana Scully as Director
has been the guiding force for the report and the year long activities of
the Task Force. Not once during sessions, which at times have been hectic,
has this talented lady shown the slightest bias. Although the guiding
principles have been enunciated by the membership, the composition and
organization of the report reflect the craftsmanship of Diana Scully.
Diana's work and that of her staff, as well as the dedicated service of
those on the Task Force who come from the Departments of Human Services
and Mental Health and Corrections, give us a very real source of pride in
the personnel of our State Government.

On behalf of the Task Force, I thank you for the opportunity you have
given us to undertake the first cross-cutting analysis of long term care in
Maine and, perhaps, in the Nation. We hope that our report will be helpful
to you and members of your Administration.

Sincerely,
7 A

Peter Mills
Chairman
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COMMENDATION

Among the 50 recommendations in "Long Term Care Dilemmas: Perceptions and
Recommendations," the Task Force established priorities of three different
types: funding priorities, legislative priorities, and priorities requiring
neither immediate funding nor legislation. The Task Force established no
order among its priorities.

FUNDING PRIORITIES

The Task Force voted to establish twelve funding priorities for action by
the Governor and the 110th Maine State Legislature.

Optional Services. There should be new money in the amount of three percent
of the State's share of the Medicaid budget for fiscal years 1982 and 1983
appropriated for optional services not presently paid for under the State
Medicaid Program, including especially but not necessarily solely in-home'
and community support services. State officials and lawmakers should begin
to view Medicaid as a useful element which not only helps finance Maine's
long term care services, but also contributes to Maine's economy.

_ (Recommendation #35) ) -

e L ULp T N VO S [P

Services in Facilites. Boarding care facilities, including group homes and
transitional living facilities, should be eligible sites under the State
Medicaid Program for the delivery of physical and occupational therapy ser-
vices. Activity coordinators in boarding care facilities should have in-
creased responsibilities and greater pay, commensurate with these responsi-
bilities. Intermediate care facilities should be reimbursed under the State
Medicaid Program for repetitive physical and occupational therapy services.
(Recommendations #22, #23 and #30)

Ombudsman Program. There should be funding for one additional, full-time
professional position for the Nursing/Boarding Home Ombudsman Program (which
brings the total number of positions to two), in order to carry out fully
responsibilities required by state and federal laws. (Recommendation #50)

Respite Care., Homemaker and home health agencies should receive funding to
provide in-home respite care services. Some boarding care facilities and
intermediate care facilities should be reimbursed for keeping an extra bed

or two for respite care services. Some adult foster homes should be reim-
bursed to provide respite care services. A few individuals sould be licensed
to rotate among group homes and transitional living facilities, in order to
provide respite care to operators of these facilities. ''Respite care" means
emergency care to meet immediate and critical needs or periodic care to enable
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caretakers and individuals being taken care of to have a rest from the
constant pressures and demands of their respective roles. (Recom-
mendation #4)

Employment. For each disabled individual who becomes employed on a full-
time basis, Supplemental Security Income benefits should continue for a
transitional period, and Medicaid eligibility should continue on a per-
manent basis. (Recommendation #30)

Training. Training programs for aides in skilled nursing, intermediate
care, and boarding care facilities and in-home health and homemaker agencies
should be considered a reasonable cost item. Aides should be reimbursed for
the costs only after they have worked in a facility or agency for a specified
period of time. Operators of boarding care facilities should be required

to take an 80-hour course for which they will be reimbursed only after they
have worked in a facility for a specified period of time. There should be
increased training of staff in various settings regarding the mental health
needs of the elderly. Intermediate care facilities should be reimbursed
under the State Medicaid Program for consultant services of physical and
occupational therapists for staff training about safety procedures and care
of residents. (Recommendations #45~#48)

Adult Protective Services. There should be increased staff and funding for
the Division of Adult Protective Services, Department of Human Services.
(Recommendation #6)

Family Subsidies/Tax Credits. There should be incentives in the form of
tax credits or vouchers to families who provide in-home care to elderly or
disabled family members. (Recommendation #14)

Aftercare Services. The Department of Mental Health and Corrections should
have statutory authority and receive funding to provide for an indefinite
length of time, depending on need, aftercare services to all individuals
who have been discharged from the state mental health institutes.
(Recommendation #7)

Personal Care Assistants. The State Medicaid Plan should be amended to re-
imburse for personal care assistants, whether or not they are employed by
agencies. (Recommendation #1)

Wages; Benefits. Wage levels near the lower end of the wage scale and fringe
benefits for employees of long term care facilities and agencies in the
private sector should be similar to wage levels and fringe benefits for
similar positions in the public sector. Improved wages and benefits for
private sector employees should not result in loss of positions or decreased
availability of long term care services. (Recommendation #45)

xii



Profit, There should be greater profit for proprietary skilled nursing,
intermediate care and boarding care facilities which provide quality long
term care services efficiently and effectively. There should be "profit"
for nonproprietary facilities and agencies which do the same. The ceiling
on payments to boarding care facilities should be removed. (Recommendations
#36 and #38)

LEGISLATIVE PRIORITIES

The Task Force voted to establish six legislative priorities for action by
the Governor and the 110th Maine State Legislature. (Some of these recom-
mendations also involve funding.)

Residential Services Act of 1981. The Governor should submit to the Legis-
lature a bill to amend existing licensing statutes, in order to establish
new categories or residential services and to specify standards for each
category. The standards should address the particular needs of the types
of individuals who reside in the facilities licensed pursuant to each
category. (Recommendation #26)

Residents' Rights Act of 1981. The Governor should submit to the Legislature
a residents’' bill of rights which includes an enumeration of rights, anti=-
discrimination provisions, and limits on admissions to long term care facil=-
ities in emergency situations. (Recommendation #50)

Licensure of Home Health Agencies. The Governor should submit to the Legis-
lature a bill to require licensing of all home health agencies, including
both proprietary and nonproprietary agencies. (Recommendation #33)

Rate Setting Commission. The Governor should submit to the Legislature a
bill to establish an independent commission, responsible for establishing
rates for all long term care services purchased with public dollars.
(Recommendation #40)

Study of Reasonable Costs. The Governor should urge the Legislature to under-
take a study of what constitutes 'reasonable' costs in the area of long term
care services. The Legislature should develop statutory standards for de-
fining "reasonable." (Recommendation #36)

Rating System. The Governor should submit to the Legislature a bill to in-
stitute a rating system for intermediate care and boarding care facilities.
The rating system should be based on types, severity and duration of defi-
ciencies in facilities. Ratings should be published in a readily available
directory of licensed facilities and should be clearly stated on the licenses
of facilities, which should be displayed openly in the facilities.
(Recommendation #31)
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OTHER PRIORITIES

Finally, the Task Force established seven priorities, requiring neither
funding nor legislation.

Single Plan. There should be a single State Long Term Care Plan. This
Plan should be updated every two years. Staff of both the Department of
Human Services and the Department of Mental Health and Corrections should
participate in developing and updating the Plan. (Recommendation #27)

Medicaid Plan. The State Medicaid Plan should:

- Define, precisely and concisely, the goals and objectives of the State
Medicaid Program;

- Describe changes in the State Medicaid Program which are proposed for
the period covered by the current plan and which have occurred since the
previous plan;

- Include a summary of financing, regulatory and program options available
"to the State under the federal Medicaid law and regulations, and a de-
termination of which options are appropriate for meeting the long term
care needs of Maine's citizens;

- 1Identify sources of state and local dollars which can be matched with the
federal Medicaid dollars;

- Analyze the costs of the State Medicaid Program, broken down by category,
age and geographic location of individuals served, by type of service
provided and by type of provider; and

- Be updated every two years, with active ongoing participation by consumers
and providers. (Recommendation #28)

Case Management. Case management should be available to, though not required
for, all Maine citizens with long term care needs., Case management should be
developed incrementally, building on the strengths of processes already in
place. The Commissioner of Mental Health and Corrections should appoint
representatives from the Bureaus of Mental Health and Mental Retardation and
the Commissioner of Human Services should appoint representatives from the
Bureaus of Maine's Elderly, Rehabilitation, Resource Development, Medical
Services, and Health Planning and Development to participate in the develop-
ment of compatible case management plans. The Governor should appoint a rep-
resentative of the Maine Health Systems Agency to participate. ''Case Manage-
ment" is defined as a flexible process which includes assessment of the long
term care needs of individuals, arrangement for or direct provision of services
to meet the needs, and monitoring and coordination of the services.
(Recommendation #29)

Xiv



Housing. "Section 8" existing housing units should be allocated on the basis
of need. (Recommendation #18)

Sliding Fee Scales. Sliding fee scales should be used as widely as possible
to enable more individuals to receive long term care services. (Recommendation

#30)

Relationship between State and Providers. The Department of Human Services
should take the following steps with respect to agencies and facilities from
whom it purchases services:

-~ Make advance payments to agencies and facilities. (Hospitals currently
receive advance payments.)

- Reduce delays in payments.

~ Drop the 90 percent occupancy requirement for determining payment rates
for skilled nursing, intermediate care and boarding care facilities.

-~ Make changes in its current approach to contracting and auditing services.
(Recommendation #36, #39 and #41)

Quality of Life. The Department of Human Services and the Department of Mental
Health and Corrections should modify regulations which direct and affect the
planning for, financing of and provision of long term care services, so that
the regulations focus on the quality of life of consumers of long term care
services, rather than solely on the operational aspects of the services.
(Recommendations throughout the Report)




PREFACE

The purpose of this Report is to pull together for the Governor .and
interested Maine citizens, the findings and recommendations of the
Governor's Task Force on Long Term Care for Adults.

Part One of the Report describes the nature of the Report; the reasons
for and responsibilities, members and procedures of the Task Force;
the economic, political and legal contexts from which policymakers and
taxpayers must begin to consider long term care; the individuals who
need long term care; and the definition and principles of long term
care.

Parts Two through Eight of the Report are all organized in the same
manner. Each Part consists of several recommendations. After each
recommendation the Task Force states its major findings and describes
the situation and issues underlying the recommendation. Parts Two
through Eight include recommendations in the following general areas:
in-home and community support services; residential services; planning
‘for and coordination of long term care services; regulating long term
care services; financing long term care services; employees involved

in the provision of long term care services; and discrimination against
and advocacy on behalf of consumers of long term care services,
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Purpose:

Perceptions:

Important
"Finst! :

THIS REPORT

The purpose of '"Long Term Care Dilemmas: Perceptions and
Recommendations'" is to pull together and justify for
Governor Joseph E. Brennan and citizens of the State of
Maine the many findings and recommendations developed in
one year by the Governor's Task Force on Long Term Care
for Adults,

Readers may be surprised or disappointed as they realize
that the very real consensus achieved by the Task Force
and reflected in this Report is based on few definite
facts. Consensus has been reached, more often, on the
basis of perceptions of facts, rather than on the basis

of facts themselves. This has been inevitable, because

in the field of long term care, the hard facts bearing

on the most crucial issues have not yet been assembled in
a manner acceptable to all. Where knowledge is lacking,
broad consensus based on perceptions is an honest best try.

The Task Force has discussed its findings and recommendations
with scores of Maine citizens at numerous meetings and hear-
ings. The Task Force has learned that its perceptions are
widely held throughout the State. Indeed, the Task Force's
perceptions are widely held throughout the United States:
Its major findings and recommendations are within the main-
stream of current thinking, nationally,

Readers should understand that Governor Brennan's appoint-
ment of this Task Force has resulted in an important "first"
in the State of Maine and, perhaps, in the entire United
States. This Report is the first examination of long term
care services in a broad, cross-cutting manner. Typically,
long term care has been analyzed from the point of view of
a particular type of client group, a particular type of
provider of care, or a particular govermnmental program
responsible for a particular aspect of long term care. The
Task Force has studied long term care from the point of
view of most adults who need it; most facilities, agencies
and individuals providing it; and most state governmental
units responsible for some aspect of it.

In the past, there has been great reluctance to look at

the total picture, with respect to long term care needs and
dollars and other resources required to meet those needs.
Agencies which have argued most strenuously against the
broad approach have done so, it appears, for one of two
reasons,



Dilemmas:

First, many agencies have already captured the hearts and
dollars of the taxpayers and the lawmakers, and would pre-
fer to maintain the status quo. Second, many agencies ex-
perience such overwhelming problems that they have little
time and tolerance for considering additional factors

which, they fear, will omly further complicate their problems.

Both types of agencies have made the following arguments
against taking the cross—cutting approach to long term care:
"It is too complicated." "It is too time-consuming.'" "It

is a useless exercise, because in the end no ome can agree
anyway.'" "It is impossible to look at the big picture, un-

til things are perfected in each separate part of the picture."

The Task Force believes that all of these arguments are
invalid. The complexities can be unraveled and understood-
and, indeed, must be-if there is to be a rational system

- 0f services that addresses the long term care needs of

the citizens of the State of Maine. The time can be found_ . _ —

and is worth it, and individuals can agree and compro-

mise on how best to meet these needs. The Task Force -
“believes that it is foolish to avoid looking any longer

at the big picture. Each part of this picture camnot. . .__

T function effectively if the big picture, in its entirety,

is not clearly perceived.

The Task Force cannot stress enough the importance of taking
a broad, cross—-cutting approach to planning, regulating,
financing and providing long term care services. Client
groups with similar needs and programs with similar func-
tions must be examined side by side, Only in this way can
policymakers begin to distribute dollars equitably on the
basis (at least in part) of need, rather than solely on the
basis of who has achieved the greatest political clout,.
Only in this way can policymakers begin to distribute dol-
lars in a more cost-effective manner, through requiring
coordination of programs, wherever possible.

As the title and content of this Report indicate, the Task
Force, as William Shakespeare put it, has had to make many
of its recommendations "in perplexity and doubtful

dilemma.'" Three of these dilemmas have been particularly

perplexing.

First, the Task Force has had a difficult time weighing
Maine's responsibility for its citizens who have very real
long term care needs and who cannot, by themselves,.meet
these needs, versus Maine's ability to pay for services to



Reasons:

meet these needs. The Task Force has concluded that Maine
must find a way to assist these citizens.

Second, the Task Force has realized that some individuals,
in the short-run, may be adversely affected if more indi-
viduals, in the long-run, are to receive types and levels
of care that they actually need, rather than care that hap-
pens to be available, though not necessarily appropriate.
For example, it is very likely that there will continue to
be waiting lists for nursing home beds, until other levels
and types of care have been developed more fully,

Third, the Task Force has experienced considerable frus-
tration, as it has examined the need to concentrate scarce
public dollars on critically needed long term care services,
versus the need to use some of these dollars for improved
management and coordination of services. The Task Force
believes that competent management and coordination of ser-
vices are essential.

THE TASK FORCE

Governor Brennan convened the Task Force on Long Term Care
for Adults on October 10, 1979. In an Executive Order, the
Governor cited five facts as reasons for creating the Task
Force:

- Over 10,000 elderly individuals and hundreds of younger
disabled adults reside in Maine's nursing and boarding
homes.

- Elderly individuals represent the most rapidly growing
segment of Maine's population.

- Payments made to nursing homes under the State's Medi-
caid Program almost tripled between 1974 and 1978,

- Many individuals who reside in nursing and boarding
homes could reside elsewhere, if alternative services
were available.

- There are diverse and diverging planning efforts in
Maine, relating to long term care for adults.



Responsibilities:

Membess

Onganization:

The Governor charged the Task Force with several
responsibilities:

- To examine various plans designed to meet the long
term care needs of disabled adults, regardless of age;

- To determine which aspects of the plans do the most to
enable these adults to make as many decisions as pos-—
sible about their own lives and to reside in the least
restrictive, yet safe, settings available;

- To review statutes, regulations, policies and finan-
cing which direct and affect long term care services;

- To emphasize ways to improve the coordination of the
administration of these services by state agencies;

- To develop recommendations for more fully meeting the
long term care needs of Maine's disabled adults,
regardless of age; and

- To hold public hearings during the development of these
recommendations.,

The Governor appointed 32 Maine citizens to serve on the
Task Force. One-third of the members, including the
Chairman, were '"public' members (that is, they did not

“provide long term care services or work in a related
field); one-third of the members were private sector pro-
viders of long term care services or professionals in
related fields; and one-third of the members were state
employees‘responsible for various aspects of long term
care services,

The Task Force organized itself into three subcommittees:
Services and Alternatives, Policy, and Finance. In addi-
tion to appointed members, many other Maine citizens
served as non-voting members of the subcommittees. The
subcommittees met from November 1979 through May 1980.

During the summer, two ad hoc committees, appointed by
the Chairman and comprised primarily of individuals not
appointed to the full Task Force, met to develop recom~-
mendations relating to residents' rights and long term
care services for physically disabled individuals. 1In
early August, the Task Force adopted the recommendations
proposed by both ad hoc committees.



Meetings and
Hearings:

The full Task Force held full day monthly meetings from
October through May, and full day weekly meetings from
June through September. The three subcommittees all held
meetings at least every few weeks from late November
through May.

In April, before recommendations had been developed, the
Task Force conducted six hearings throughout Maine in Auburn,
Bangor, Caribou, Farmington, Rockland, and South Portland,
The purpose of these hearings was to determine whether the
general public's perceptions of the issues and facts were
the same as the Task Force's perceptions of the issues and
facts. By and large, the perceptions coincided. Through
this round of hearings, the Task Force learned that it had
not given adequate attention to the needs of Maine citizens
who are physically disabled. The ad hoc committee described
above was set up in response to this oversight.

In the middle of August, the Task Force held two more hear-
ings: one in Bangor and omne in Portland., The purpose of
these hearings was to comnsider the public's reactioms to
the preliminary recommendations of the Task Force, which
had been distributed to approximately 1,500 Maine citizens
around the first of August. Once again, the Task Force
found that, for the most part, the public shared its per-

‘ceptions of the facts and generally supported its recom~

mendations. During these hearings the Task Force learned
that it had omitted any referemces to hospice services and
to services for individuals with long term alcohol and drug
problems. The Task Force added a recommendation about hos-
pice services, and decided that, even though it did not have
enough time to undertake a special comsideration of the
problems of excessive users of alcohol and drugs, future
cross—cutting examinations of long term care should include
such a consideration.

During all of these meetings and hearings, the Task Force
heard from a host of consumers, relatives of and advocates
for consumers, providers, regulators, planners, and
educators in the area of long term care services. The
Subcommittee on Finance also called upon several individuals,
not involved in the long term care field, whose unbiased ex-
pertise in such areas as economics, finance, law and regu-
latory practices was of inestimable value to the Task Force.

Finally, throughout the year, the Chairman of the Task Force
and several other members visited many long term care facil-
ities and programs throughout the State.
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Economie
Context:

ECONOMIC AND POLITICAL CONTEXT FROM WHICH TO CONSIDER
LONG TERM CARE

The Task Force believes that, somehow, the Govermor and the
Maine State Legislature will find the dollars and other re-
sources required to assist its citizens who have long term
care needs. They will do this, because they must, in order
to fulfill the minimum requirements of a humane society. .

It is the conclusion of the Task Force that the effect of
economic factors (some already here and others on the hori-
zon), coupled with resulting political factors, will make
money harder and harder to come by in the foreseeable fut-
ure. . Nevertheless, the Task Force is confident the Governor
and the Legislature will meet their obligations and will
determine that funding for long term care services must be

a priority.

The Task Force believes that there are economic circumstances
which cannot be ignored. Doubt and tumult have swiftly and
darkly clouded the nation's economy during the brief exis-
tence of the Task Force. The financial outlook for long term
care services is one of somber uncertainties. As murky as
the economic picture may appear, one fact stands out in

stark clarity: the easy money days for social programs are
over, :

One of the few points on which most economists appear to
agree is that we have reached a genuine watershed, dividing
the post-World War II era of unusually sustained growth and
prosperity from an era of relative uncertainty in the 1980's
and beyond. We are not going through cyclical inflation,
cyclical recession or cyclical anything else. Our future
will be different from our recent past. The only certainty
for the short and middle term future appears to be uncer—
tainty, accompanied by various kinds of ecomomic difficulties.

The nation's economic condition is the dominant political
issue this election year. No one expresses real optimism
about the economy. Even the Carter Administration's rela-
tive optimism is expressed in terms of achieving a 8-9 per-
cent inflation rate and continued correspondingly high

"interest rates in the years immediately ahead, a six per-

cent unemployment rate, a '"'mild" recession and like esti-
mates for other key factors. Such conditions would have
been simply unthinkable in the 1950's and the 1960's, the
"good, normal years,' before the oil embargo, the energy



Political
Context:

Effects:

crisis, and double digit inflation. So the near future,
even as viewed by optimists, is grim.

The last year has shown that our political system cannot
withstand the pressures created by the present economic
situation without yielding in significant areas, as in-
dicated by the cuts in the Title XX and other social pro-
grams and by the clamor for a balanced budget and increased
defense expenditures.

The tenor of the public and political reactions accompany-
ing the uncertain and unhappy nature of the unfolding eco-
nomic events is generally pessimistic and fearful of a
continuing erosion of the national standard of living.
Politically, this trend of dejection in our national psyche
is bringing to the surface a deep distrust of govermment, in
particular of its taxing and spending methods.

This attitude among the general electorate comes from those
who, as John Dewey put it, "
Because they do not know why it pinches, their sentiments
tend to be amorphous, poorly focused and against '"Big

Government," "welfare" and other "issues." There is con-

- siderable truth to many of their complaints and it is a pity

that government seems incapable of acting constructively on
them. However, much of their distrust is directed at the
less fortunate groups in our society, including groups in
need of long term care services.

Thus, popular pressures militate against social programs,
generally. Quite possibly, only those that are perceived
by the public as working well will escape serious mauling
in the public funding marketplace.

What have been some of the specific effects of these eco-
nomic and political circumstances on the financing of long
term care services?

The largest problem is that, although federal funds under
Medicaid are still generally available, at least for the
time being, the State finds its matching share burdensome.
Nursing homes, which consume 48 percent of the state and
federal Medicaid dollars in Maine, are concerned about
their financial future. They perceive that the State's
fear of increasing its share of funding of the Medicaid
Program has colored many of its reimbursement decisions
regarding the reasonableness of costs.

... know where the shoe pinches...



Recommendations:

At the same time, as funds have become more and more
scarce, providers of a variety of less restrictive and.
less intensive long term care services have sought reim-
bursement under the Medicaid Program, which for so long
has been considered a limitless source of funds. At
present, these providers consume only a tiny portion (less
than 1%) of the dollars under the Medicaid Program. Once
again, the State's decisions about whether or not to in=~
clude such services appear to be based, in large part, on
the fear of increasing its share of funding of the Program
and less on the needs for the services.

Existing boarding homes, which are financed both by indi-
viduals who turn over most of their monthly federal Sup-
plemental Security Income checks to the homes, and by a
state supplementation to these checks, are also experienc-
ing financial difficulties. The State has placed a mora-
torium on the development of new boarding home beds.

Title XX cuts at the federal level and decisions about how

to spend Title XX dollars at the state level, are straining
an already overburdened and under~funded structure of in-home
and community support services.

bt

What are the Task Force's recommendations for arranging

‘the financing necessary to meet the long term care needs of

our citizens, under such politically and economically dif-
ficult circumstances?

The recommendations emphasize a variety of types of long
term care services and call for the most prudent selection
and competent management of and widest disbursement of
funds among these services. The Task Force believes that
all branches and agencies of state and federal government
must demonstrate, beyond any doubt, that money asked for
is both urgently needed and well spent. There must be a
dollar's worth of services for every dollar government
receives and pays out.

The Task Force believes that these recommendations are
appropriate under any circumstances, and comprise the
moral, proper and businesslike way of proceeding. But
now these recommendations are more than appropriate -
they are vital in times of political and economic travail.

The Task Force urges state financial officials and lawmakers
to begin to consider the Medicaid Program as a useful ele-
ment which not only helps to finance Maine's long term care
services, but also contributes to Maine's economy. The Task
Force believes that the Medicaid Program should be viewed

as a source of funds and not only as an expense.




LEGAL CONTEXT FROM WHICH TO CONSIDER LONG TERM CARE

Conclusion: The Task Force believes that Maine will find a way to
assist its citizens with long term care needs in the
least restrictive, most "home-like'" settings possible.
Maine will do this because it makes sense, from both a
humane and a cost effectiveness point of view, for indi-
viduals to live in a location that enables them to have
as much control as possible over their own lives. In
addition, there have been, are now and assuredly will be
legal actions prompting Maine to move in this direction.

Past Legal There have already been numerous federal and state court

Action: decisions establishing important precedents in such areas
as the right to treatment, the responsibility to use the
least restrictive form of care, and the right of non-
dangerous individuals to freedom,

Pineland The most significant legal action currently pending in
Consent Maine is Martii Wuori et. al. v. George A. Zitnay et., al,
Decree: "This action concerns the civil and constitutional rights

of mentally retarded citizens in the State of Maine. It
was initiated by and on behalf of those persoms who were
involuntarily confined to Pineland Center, a state insti-
tution for the mentally retarded, and persons conditionally
released from Pineland Center to state approved community
placements. In July 1978 the parties to this litigation
concluded a three-year period of intensive negotiation and
agreed upon the terms of a decree to be entered into by
consent.'l

"The Court's decree describes the rights of retarded citi-
zens of the State and imposes on the State the duty to
provide whatever may be necessary to fulfill those rights
... The State's consent [to the decree] came with the
personal approval of Maine's highest executive officials..

"There are two central objectives of the Court's decree:
The first is to secure the right of mentally retarded citi-
zens to be given training and education £hnd supportive
services], designated in the decree as programming. The
second is to secure the right to live in the least restric-
tive environment possible."3

Future The precedents established in the past and present legal
Actions: actions are very likely to result in future legal actionms
by and on behalf of Maine citizens with long term care needs.
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The principle of least restrictive environment has impli-
cations for all types of consumers of long term care ser-
vices. The principle of programming has particular impli-
cations for consumers of long term care services who are
physically disabled and chronically mentally ill (and to
some extent, for consumers who are elderly).

What are the Task Force's recommendations relating to the
Pineland Comsent Decree and past legal actions?

The principles of least restrictive environment and pro-
gramming run throughout the recommendations. Generally
speaking, the Task Force is recommending that just as the
State has agreed in the Pineland Consent Decree to carry
out these principles for mentally retarded individuals, so
should it carry out these principles for other consumers of
long term care services., The State should not discriminate
against any group of consumers of long term care services by
providing or paying for less services than it does for an-
other group. '

ADULTS WITH LONG TERM CARE NEEDS

A widely held perception is that long term care means only
nursing home care for '"the aged, the infirm and the help-
less." The Task Force hopes that this Report will help
broaden this view.

The Task Force has been concerned with the long term care
needs of five categories of adults: the elderly, the
physically disabled, adult protective services clients, the
chronically mentally ill, and the mentally retarded. The
Task Force has examined the planning, regulating and fin-
ancing of both in-~home and community support services and
residential services required to address effectively the
long term care needs of all five categories of adults,

In reviewing the following descriptions of individuals with
different types of disabilities, it is of crucial importance
for readers of this Report never to lose sight of the fact
that individuals with long term care needs have ''as diverse
and varied panopoly of human emotions, interests, idiosyn-
cracies, capabilities and talents as anyone else." It is
also important for readers to bear in mind that references
to "the elderly" in this Report are not to all elderly
individuals. These references are to individuals who hap-
pen to be elderly and who happen to have actual or potential
long term care needs,
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Physically
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Around one out of every six Maine citizens is age 60 or
over. Maine has one of the highest concentrations of
elderly individuals (in terms of a percentage of the total
population) of all the 50 states,

Studies of elderly individuals conducted by Duke University
show that, nationally, 17 percent of the population age 65
and over are ''greatly' or "extremely" impaired, that 44,8
percent of this 17 percent are in institutions, and that
the 44.8 percent account for 87 percent of the "institu-
tionalized" population.

In 1978, there were 8,500 Maine citizens in nursing home
beds in the State. Of these individuals 7,820, or 92 per-
cent, were age 65 or over. In addition, there were 2,665
elderly individuals in boarding homes. Nationally, five
percent of the elderly reside in 'nursing homes,'" "homes
for the aged," and '"rest homes." Thus Maine exceeds the
national figure by 2,7 percent.

Individuals who are age 75 or older represent the most
rapidly growing segment of Maine's population. Seventy-
five percent of the residents of nursing homes are age 75
or older.

Many studies have shown that at least 20 percent of all
nursing home residents have been institutionalized
inappropriately.

About 70 percent of Maine's elderly live in their own
single family dwellings, five percent live in subsidized
elderly apartments and five percent live in private apart-
ments. About 29 percent of the elderly live alone, 27
percent live with friends and 37 percent live with family.

About one in every ten Maine citizens is seriously
hampered by physical disability. The elderly represent
the largest age group of disabled individuals, having
roughly a one in three chance of being limited in major
activities.

Estimates for the number of individuals in Maine with
severe visual impairment range from 6,400 to 10,000.
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These estimates are based on national prevalence rates
applied to Maine., These individuals are unable to read
regular newspaper print, even with the aid of eyeglasses.

Estimates for the number of individuals in Maine who are
deaf range from 1,018 to 9,200, The smaller estimate was
made by the Pine Tree Society for Crippled Children and
Adults. The larger is based on national prevalence rates
for 1971 applied to Maine. According to the national rates,
2,120 Maine citizens are ''prevocationally deaf'" (they have
never had or they lost the ability to hear prior to 19 years
of age).

There are approximately 400 individuals in Maine who have
had spinal cord injuries. There are an estimated 30-35

new injuries each year. Injury to the spinal cord leads

to two broad classes of disability: quadriplegia and para-
plegia. Paraplegics are paralyzed in the lower body, while
quadriplegics have suffered loss of the use of their arms
and hands, as well.

National prevalence rates for cerebral palsy applied to
Maine show an estimated 3,170 individuals with this condi-
tion. Cerebral palsy is a motor dysfunction caused by -
brain lesions, which is characterized by.a variety of
symptoms, such as weakness, lack of coordination or paral-
ysis, Since the mortality rate for individuals with cere-
bral palsy is higher than for the general population, many
of these individuals are under age 25,

The Maine Arthritis Foundation estimates that 25,000 Maine
citizens suffer from rheumatoid arthritis. Arthritis is

a generalized term for a variety of conditions, and rheu-
matoid arthritis is the most painful, severe and
debilitating.

There are an estimated 6,770 individuals in Maine with
chronic obstructive lung disease, including pulmonary
emphysema, chronic bronchitis and asthma. This figure is
based on the results of a 1970 national survey (applied to
Maine) by the American Lung Associationm.

Readers should not construe this as an exhaustive list of
physical disabilities. There are many others, including
but not limited to muscular dystrophy, multiple sclerosis,
spina bifida, results of stroke and severe brain damage
caused by accidents.
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The Department of Human Services is required by law to
provide protective services to incapacitated adults who
are in some degree of danger or jeopardy and who are im-
paired to the extent that they are not able to make, com—
municate or carry out respomsible decisions concerning
their person or their property. The Department has an
average statewide total caseload of 750 adult protective
services cases.

Adult individuals who become incapacitated and endangered
come from any age group, any community, any family or any
culture group. Many are elderly individuals living alone
and fearful of losing control over their lives., Many are
young adults who need help because of a mental incapacity
or problems related to excessive use of drugs or alcohol,

The problems of these individuals include:

- Endangered health caused by lack of nourishing meals,
unattended medical conditions, and inability to clothe
self and maintain the home;

- Legal problems arising from checks, bills and property
disputes;

- Other agencies have given up on them and do not pro-
vide services to them;

- Severe mental health problems with no awareness of the
need for treatment or for whom no treatment is available;

- A combination of physical and emotional problems, harden-—
ing of the arteries, failing faculties, intermittent
confusion, forgetfulness, irrational fears and phobias;
and

- Social isolation (following the death of a spouse, de-
parture of children, or alienation from friends and
neighbors, or as a result of decreased mobility).

There are an estimated 5,000+ Maine citizens who are
chronically mentally ill.

The combined population of Augusta and Bangor Mental

Health Institutes is a relatively comstant 675-700,

The eight community mental health centers throughout the
State have a combined total caseload of around 2,900
"aftercare'" clients who have been discharged from the
institutes. ‘''Deinstitutionalization" policies, coupled
with the lack of well coordinated programs and services in
the community have created a crisis concerning the needs of
the chronically mentally ill both in Maine and nationally.
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The chronically mentally ill have recurring emotional or
mental problems which are so severe and persistent that
they are unable to cope with the ordinary demands of daily
living. As a result, they probably have had or will have
sustained contact with the mental health system and, in
general, their illnesses or disabilities cannot be cured
by short-term treatment.

The chronically mentally ill often have difficulties with
basic living skills, such as shopping, cooking and budget-
ing, finding and keeping a job, and seeking out and
enjoying leisure time activities, They are extraordinarily
vulnerable to stress. They may have temporary episodes of
disruptive or antisocial behavior which are harmful to
themselves or others. They sometimes make strong demands
on others for tolerance of extreme dependency, bizarre be-
haviors or peculiar interests. As a result of their dis-
abilities, the chronically mentally ill frequently lack
enough money to buy food, clothing and shelter for them—
selves. Often they lack the motivation or ability to seek
help from human service agencies.

The Mentally According to national prevalence rates applied to Maine,

Retanded:9 . three percent of the population or 30,000 citizens are
mentally retarded. The Bureau of Mental Retardation,
Department of Mental Health and Corrections, has an active
caseload of roughly 2,000 individuals at any one time, and
provides services to roughly 4,000 individuals each year.
There are still 342 individuals residing in Pineland Center,
the state institution for the mentally retarded, located
in New Gloucester,

Approximately 1,100 individuals are members of the plaintiff
class affected by the Pineland Consent Decree., Most of the
individuals at Pineland are in the class, as are over 700
mentally retarded individuals residing in the community.

DEFINITION AND PRINCIPLES OF LONG TERM CARE

Definition: The Task Force adopted a four-part definition of the system
of long term care services which, it believes, must be in
place for the citizens of Maine:

1. Long ferm care services musl include an array 04
coondinated preventive, diagnostic, therapeutic,
nehabilitative, supportive and maintenance services.
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2. Long term care services must be available in the
home and in a vardety of protected environments.

3. Long Tenm care servdices must be avallable to adulis,
regardless o4 age, whose capabilities have been Aim-
paired by physical, mental on emotional disability.

4. The goal of Long term care services fon each Lnddi-
vddual must be the highest Level of independent
gunctioning possible in the Least restrictive en-
vironment,

The Task Force believes that, at the present time, some ser—
vices in some settings are available for only some of the
adults who need the services. The Task Force also believes
that for many adults who are receiving long term care ser-—
vices, the goal of independent functioning in the least
restrictive environment is not being met.

The Task Force has consciously omitted the term "continuum
of services" from its definition. In addition to the fact
that this has become a hackneyed expression, the word
"continuum" implies something about long term care services
which simply. is not true. '"Continuum" suggests that indi-
viduals move along from one level of care to another (for
example, from own home, to foster home, to boarding home,
to nursing home). 1In fact, such movement is not at all
typical. Roughly 75 percent of the individuals entering
nursing homes are admitted from hospitals, roughly 16 per-
cent are admitted from their own homes and less than three
percent are admitted from boarding homes. With respect to
individuals leaving nursing homes, somewhere between a
quarter and a third return to their own homes, a similar
number have died, and, once again, onl{ around three per—-
cent are discharged to boarding homes. 10

The Task Force has based the recommendations stated in this
Report on the following principles of long term care:

1. There must be a system of services which {it the needs
0§ consumers of Long term care services, so0 that the
needs of consumers will not be misconstrued in onder %o
44T them into the system, and which recognizes the
Alrengths and potentials, as well as the Limitations
and problems of consunerns.

2. Consumers must have multiple access to Long term care
services which permits easy movement among Leveds and

types of care, according to their needs.
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There must be increased emphasis in the Asystem of
Long term cane services on the social aspects of care;
quakity of Life should be the paramount concern.

There must be a mechanism for Ldentifying, Locating
and tnaahing consumers of Long team care services.
There must be standanddized, periodic assessments of
consumers' unique needs and capabilities.

Consumers of Long term care senvices orn thein guardians
must be Lnvolved in all aspecits of planning gor their
care and must have the right Lo refuse any aspect 0f
care.

There must be action to strengthen and promote the
rnole of the family and other natwral networks in the
system of Long term care services., There must be
education for the community and participation by the
community Lin oxder Zo budlld ingormal networks of
mutual help and self help.

There must be incentives to promote manpower avail-
ability, flexibility and training, 4in order Zo more
efpectively meet the needs of consumers o4 Long Lerm
care services.

There must be adequate funding Zo ensure the avail-
ability of Long Term care services and to make choices
available to consumers of Long team care services.

There must be a system of redimbuwrsements which ofgers
Aincentives to both consumens and providers to meet the
Long Zerm care needs of consumers.

There must be a system of Long fexm care policy develop-
ment which 44 responsive to the needs of both consumers
and providens.
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BACKGROUND

Recommendations #1 through #17 are proposals for improving and adding to
existing "in-home" and "community support'' services, The Task Force defines
"in-home' services as long term care services provided in an individual's
place of residence (such as personal care, homemaker services, and various
types of home health services). The Task Force defines "community support”
services as programs which help an individual with long term care needs to
reside in the least restrictive setting possible (such as respite care,
transportation, protective services, aftercare services for individuals
discharged from a mental health institute, meals programs, day programs,
employment services, devices and services to minimize disabilities, and
hospice services).

The Task Force finds that there are major ''gaps' in both in-home and com-
munity support services. The Task Force defines '"gaps'" as the absence or
inadequacy of services required to address effectively the long term care
needs of individuals.

The Task Force believes that more consumers of long term care services can
and should receive services in their own homes or in settings that are less
restrictive than where they are currently residing. The Task Force also
believes that if a larger portion of funds for long term care services were
spent on in-home and community support services, then a smaller percentage

of consumers of long term care services would have to live in more restrictive
and more expensive settings, such as nursing and boarding homes.

Over the past year, the Task Force has detected considerable apprehensiveness
among the citizens of Maine about the availability of in-home and community
support services. The remarks of one concerned consumer illustrate this
widespread anxiety:

"I have read that the Government is cutting back on some of its
programs. I am all for it for some programs. I hope the home-
maker program will stay with us. I have needed their help lately.
I've had a stroke and with some help of the homemaker I can live
alone and in dignity. I had to go to a good nursing home for a
while and it was awful. I had good care and good meals, but that
is no way for me to ...live. I hope the homemaker program will

go on and on. I expect we will always need it."
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RECOMMENDATION #1: CONSUMER-DIRECTED PERSONAL CARE ASSISTANT SERVICES

#1A.  Department Support. The Deparitment of Human Services should support

The «dea of consumer-directed personal care assistant services. Physically
disabled and other consumers of Long term care services should have the

option of hiring and firing thein own personal care assistants and should not
have to rely sokely on services provided by home health and homemaker agencies.

#1B. Medicald. The Department should amend the State Medicaid Program to
allow §or reimbursement for personal care assistants, whether orn not they are
employed by agencies. Memberns of a consumer's family should be included in
the definition of personal care assistant under the State Medicaid Program,
40 Long as they have had Training required to provide such services,

#1C. Title XX. The Deparitment should reallocate Title XX gunds Lo allow fox
consumern-dinected personal care assistant services on a s8iding fee-scale basdis.

#1D., Tradining. Thraining for consumers Lo prepare them to employ and manage
Theln own personal care assistants should be reimbursable under Medicald and
Title XX.

MAJOR FINDING

The Task Force finds that no Medicaid dollars nor Title XX dollars are cur-
rently being used to fund consumer-directed personal care assistant services,

SUMMARY OF EXISTING CONSUMER-DIRECTED PERSONAL CARE
ASSISTANT SERVICES

Deginition: "Personal care assistant services' include tasks which
help individuals with routine bodily functions, such as
bowel and bladder care; dressing; preparation and con-
sumption of food; routine bathing; ambulation; and any
other similar functions of daily living. Such services
are rendered by an assistant at any time of day. '"Con-
sumer—-directed" means that the individual receiving the
services hires, fires and directs the assistant provid-
ing the services,.
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Consumer~directed personal care assistant services are
part of a new concept in the field of rehabilitation of
the severely disabled. The concept "independent living"
embodies the principle that disabled individuals are capa-
ble of developing and directing their own programs and
services, All services provided under this aegis are
aimed at educating disabled individuals to take control of
and responsibility for their own lives,

When independent living is approached from this perspec-
tive, it becomes clear that there does not need to be a
"center,'" housing a segregated group of disabled indi-
viduals. Rather, independent living is a network of ser-
vices that includes peer counseling, personal health and
community skills training, personal care assistant manage-
ment training, affordable and accessible housing, and
transportation., All of these options lead to the ability

of disabled individuals to direct and manage their own lives.

Maine is ome of ten states chosen to receive independent
living funds under Title VII of the federal Rehabilitation
Act of 1973, as amended. The State was awarded $100,000

for fiscal year 1980, with $200,000 pledged for fiscal year
1981. The Maine Independent Living Cooperative, a group

of individuals with various independent living programs,
monitors these programs, and is responsible for resubmit=~
ting proposals for additional federal funds. This is a
working example of a consumer-directed independent living
program that adheres to a true independent living philosophy.

There are presently two programs in Maine which help and
train physically disabled individuals to find and manage
personal care assigtants: Adaptive Living for Physically
Handicapped Americans in South Portland and Bangor House.
There are no comparable programs for other types of con-
sumers of long term care services,

The 109th Maine State Legislature enacted a program of
subsidized, consumer-directed personal care asgsistant sger-
vices for individuals who are severely disabled, who are
employed 20 or more hours per week or are ready for employ-
ment, who need 14 to 35 hours a week of personal care
assistant services, who are not otherwise eligible for these
services and who qualify financially for a subsidy under

22 MRSA § 3904,

Homemaker and home health agencies also provide personal
care services, but these are not consumer-directed.
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Funding: The program enacted by the 109th Maine State Legislature

is funded entirely by state dollars. Title XX is the
greatest funding source for personal care assistant ser-—
vices provided by homemaker and home health agencies.
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RECOMYENDATION #2: HOMEMAKER SERVICES

#2A. Legislation. The Governor should submit Legislation to the 110th
Maine STafle Legiskature to gund homemaker services gor individuals with
Long term care needs.

#2B. Availability. Homemaker services should be available during evenings
and weekends Lo meet specialized needs and to provide care whenever Lt Ls
needed.

MAJOR FINDINGS

The Task Force finds that in Maine the demand far exceeds the supply of
homemaker services. The Task Force finds, further, that state and federal
funds used for long term care services are allocated in a way which hinders
~ the development of homemaker services, which are so desperately needed.

SUMMARY OF EXISTING HOMEMAKER SERVICES

Deginition: "Homemaker services' are defined as an array of support
and social services provided to individuals and their
families in their place of residence. Homemaker services
include assisting individuals with long term care needs
in the performance of household tasks and training them
in the areas of food and nutrition, home management, per-
sonal hygiene, and family economics. The purpose of home
management training is to commect individuals with various
resources, such as educational programs, employment, trans-
portation, housing, health related services and social
services.

Agencies: There are eight agencies in Maine which provide homemaker
services, all of which operate on a nonprofit basis:

Androscoggin Home Health

Arocostook County Homemakers

Community Health and Counseling Services (Bangor)
Department of Human Services (Rockland)



Need and
Availability :

Funding:
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Holy Innocents Home Care Service (Portland)
Kennebec—-Somerset Home Aide Service

York County Homemaker Service

Washington County Homemaker Service

Homemaker agencies report waiting lists of 25 to 150
clients on any given day. This situation seems to be
worsening as a result of the effects of inflation and
reduced or fixed revenues. This situation continues
unabated, despite the fact that agencies make every

effort to locate other resources for individuals who

need services. Homemaker services are very much in

demand for clients of the Department of Human Services;
clients of the Department of Mental Health and Corrections;
and elderly and disabled individuals referred by town offi-
cials, community agencies, friends and family members.

The State pays for homemaker services under Title XX,
Many agencies providing homemaker services also receive
United Way and municipal funds. In addition, clients who
are able pay for services on a sliding fee scale basis.
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RECOMMENDATION #3: HOME HEALTH SERVICES

#3A. Legislation. The Governon should submit Legislation Zo Zhe 110th Maine
STate Legislature to fund Long term home health services, Lncluding continuows
care services,

#3B. Availability. Home health services should be available during evenings
and weekends To meet specialized needs and to provide care whenever Lt is needed.

#3C. Licensing. (See Recommendation #33)

MAJOR FINDINGS

The Task Force finds that state and federal funds for long term care services
are currently allocated in a way that hinders the development of long term
home health services. Forty-eight percent of the expenditures under Maine's
Medicaid Program are for institutional long term care services, while less than
one percent of the expenditures are for home health services.

SUMMARY OF EXISTING HOME HEALTH SERVICES

Defdnition: "Home health services'" are defined as a variety of health
care services provided to individuals and their families
in their place of residence or in ambulatory care settings,
for the purpose of preventing disease; promoting, main-
taining or restoring health; or minimizing the effects of
illness and disability. '"Continuous care services' are
private duty nursing and aide services, available 24 hours
a day.

Agencies: There are thirteen certified home health agencies in Maine
which are voluntary, nonprofit agencies and which are
eligible to receive third-party reimbursement from Medi-
care, Medicaid and private insurance:

Androscoggin Home Health Agency

Aroostook Home Care Agency

Bangor District Nursing

Bar Harbor Public Health Nursing Association
Community Health & Nursing Services (Bath)
Community Health Services (Portland)



Services:

Need and
Availability :

-25=-

Community Health and Counseling Services (Bangor)
Four Town Nursing Service (Blue Hill)
Kennebec Valley Regional Health Agency
Kennebunk Public Health Association
Kno-Wal-Lin Community Health of Knox, Lincoln and
Waldo Counties
. South Portland Health Services
York County Health Services

In addition, several non-certified agencies provide home
health services in Maine. These range from small busi-
nesses to agencies operated for profit as part of a chain
by large companies of national stature. These non-certi~
fied agencies are not eligible to receive third-party
reimbursement for the services they provide.

Finally, owners of some intermediate care facilities in
Maine are becoming increasingly interested in expanding
their services to include home health services.

Home health services provided by certified agencies which
are reimbursable by third-party payors include: home
health aide services, medical supplies and equipment,
nursing services, nutrition services, occupational therapy,
speech pathology services, and social work services.

Medical services are primarily provided by an individual's
private or clinic physician, although in some instances
agencies employ a physician or contract for a physician's
services.

Certified agencies are involved in planning and coordinat-
ing services to ensure that individuals and their families
receive services that are appropriate to their needs.

There is a statewide need for home health services.,
Various national studies conducted by the Federal Govern-—
ment and private standard-setting organizations indicate
that as many as 50,000 Maine citizens need home health
services each year,

The thirteen certified agencies report approximately
208,000 home visits involving approximately 500 office,
professional and contracted support staff, There has
been no detailed analysis statewide of the scope and
depth of the services needed or currently provided. It
is assumed, however, that such an analysis would
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demonstrate disﬁarities in the availability of services,
both on a per capita basis and by service discipline
(nursing, physical therapy, occupational therapy, et

cetera),
Medicare Governmental funding for certified home health agencies is
Funding: "categorical' (the government will pay for some people, but
not others) and is based on a "medical model."  The regu-

lations are too rigid with respect to who can deliver home
health services, what types of individuals are eligible

to receive the services, and the level of care which is
covered under the program.

Under Medicare, medical necessity is the major criterion
used to determine reimbursement., Medicare regulations
which restrict home health services to individuals include
the following:

- (Clients must be 65+.
~ Clients must be homebound,

- Home health agencies must provide part-time,
intermittent services.

- Physicians must approve plans of care.
- Skilled care is a requirement.
- Occupational therapy cannot be the primary service.

~ Under Part A of Medicare, patients must have been
hogpitalized for three days prior to agency start-up.

- Level of care must be acute and episodic, with
documented evidence of rehabilitation potential.

- Up to 100 hours per month per client of certified
home health aide service is available only if docu-
mentation is sufficient,

- Medicare does not cover any maintenance or long
term home care.

Medicaid Under Medicaid, the regulations are less stringent.

Fund4ng: Individuals must meet income and other eligibility require-
ments. Care must be provided in an individual's place of
residence. Medicaid does not reimburse agencies for home
health services provided under the State Catastrophic
Illness Program, even though individuals eligible for
catastrophic illness benefitg are, generally moderately
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to severely disabled persons who need a full range of
home health services upon discharge from a facility.

Othen Many home health agencies receive United Way and municipal
Fund4ng: funding to provide care to clients who are unable to pay for
services. In addition, clients who are financially able
pay on a sliding fee-scale basis. -

Continuows According to testimony received by the Task Force, a
Senvices: large gap in home health services is in ''continuous'
care which makes private duty nursing and aide care avail-
able for 24 hours per day. Very few individuals get reim-—
bursement for continuous care through their health insur-
ance policies. As a result, this type of care is limited
to those who can afford it.
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RECOMVENDATION #4: RESPITE CARE

#4A, Deparnitment's Responsibility. The Depariment of Human Services should:

- Take steps, immediately, to establish "respite care services" (that is,
neldief) for caretakers of individuals with Long team needs (Lncluding
family members and operators of group homes, transitional Living facil-
ities) and §or the individuals, themselves.

- Have a astatewdide system of respite care servdices in place by January 1, 1982.
- Work closely with the Department of Mental Health and Corrections and other
interested agencdies and individuals to establish these services.

#4B., Types of Respite Care. There should be two types of respite care services:

- "Cnisds Antervention" on intemsive care provided on an emergency basis to
meet Ammediate and crdtical needs; and

- "Reldief services” on periodic care provided to enable caretakers and
o &

individuals being taken care of Lo have a rest from The constant pressures
and demands of their respective roles,

#4C, Provdidens. -There should be a vardlety of providerns of respile care services:

- Homemaker and home health agencies should be funded to provide in-home
nesplte care services,

- Some Aintermediate care facilities, boarding care facilities, group homes
and transitional Living facilities should be redmbursed for keeping an
extra bed orn two availlable for respite care,

- Some fostern care facilities should be Licensed specifically to provide
nespite carne.

- Some operators of group homes and trhansitional Living facilities should
be Licensed specifically for the purpose of rotating from facility Zo
facility in onden to provide respite care services, 50 that other open-
atorns can have a break.

MAJOR FINDINGS

The Task Force finds that any family caring for an individual with long term
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care needs is carrying out a continuous and arduous task, that without relief
the family is likely to suffer disruption, and that the cost of care of

the individual is much less if the public involvement is supportive rather
than primary.

The Task Force finds that respite care is presently available for mentally
retarded individuals and their caretakers throughout the State, but it is
hardly available at all for the other groups within the long term care population.

The Task Force finds that in~home respite care is preferable, in many instances,
because it is less disruptive to the individual with long term care needs and
to the family.

The Task Force finds that operators of small residential facilities such as

foster care facilities, small group homes, and transitional living facilities
could also benefit from respite care services,

SUMMARY OF EXISTING RESPITE CARE SERVICES

Purpose: At the present time, respite care is provided in two
: ways in Maine. Either a trained paraprofessional is

sent into an individual's home or the individual is
placed in a foster care or institutional setting. The
purpose of respite care is to give relief to family mem~—
bers, group home staff or foster families who are the
primary caretakers or the individual. The individual
who may be mentally retarded, physically disabled or
emotionally disturbed, requires continuous and special
care which imposes a great strain on the primary care-
takers and, surely, on the individual as well,

Agencdes: The major providers of in-home respite care are two home-
maker agencies: Holy Innocents in Portland and Kennebec-
Somerset Aide Service in Waterville. Respite care outside
the home is provided by the Levinson Center, Pineland,
Houlton Residential Center, and boarding and foster care

facilities,
Need and Even though caretakers of all types of individuals and
Availability : the individuals themselves could benefit from respite

care, the availability of this service is spotty through-
out the State. Only for mentally retarded individuals
and their caretakers is respite care somewhat available
throughout most of the State,
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RECOMMENDATION #5:  TRANSPORTATION

#5A. Regulfation. The Governon should submit to the 110%th Maine State
Legislature, Begislation to eliminate regulation by the Public Utilities Com-
misalon of publicly gunded regional transportation providers and others re-
cedving public transportation funds.

#5B, Bureau of Public Transportation. The Commissioner of Transportation
should assign supgicdent stafy and administrative resources to the Bureau of
Public Transportation in order o more effectively carry out the requirements
unden 23 MRSA € 4209. The Governonr should submit to the 110th Madne State
Legislature, Legislation o increase gfunding for the Bureau of Public Trans-
portation to cover, at the barest minimum, Lincreased costs caused by Lnglation,
fuel costs, and declining gederal participation.

#5C. Volunteen Dndvers. The Department of Human Servdices and the Depattment
04 Mental Heallh and Corrections both should encourage more volunteer drdivers
by : ' ‘

- Working with 4insurance compandies to develop fLexible Liabilily 4Ansurance
coverage policies; and

- Redmbursding drivers for actual expenses Lincurred, Lncluding mileage and
Liability Ainsurance.,

#5D., Study. There should be a study of the possibility and effects of having
all Transportation related to social services administered by the Depariment

of Transportation, 40 that social services agencies will no Longer have to pro-
vdde transportation services,

MAJOR FINDINGS

The Task Force finds that the gaps in transportation services are different
for the different groups within the long term care population.

For physically agile elderly individuals, there is little transportation in
rural areas, except to social and medical services. For moderately to sev~-
erely disabled elderly individuals, there is very little transportation anywhere,.

For individuals who are mentally retarded, there is very little transportation
in rural areas, except for social services.
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For individuals who are chronically mentally ill, there is very little trans-
portation in rural areas, These individuals do not use social services in large
groups, so transportation related to social services 1is not even available,

For individuals who are physically disabled, there is very little transportation
at all because of accessibility problems.

Types and
Purpose:

Agencies:

Regulation:

SUMMARY OF EXISTING TRANSPORTATION SERVICES

There are three types of transportation services: free or
reduced fare rides; an established mass transit line; and
multi~passenger vans, either on a route or door to door.
Transportation is a key element in maintaining an indi-
vidual in the least restrictive enviromment. It is re-
quired to obtain the basic necessities of life, such as
food and clothing, as well as to obtain health and social
services,

There are eight regional transportation agencies in Maine.
23 MRSA § 4209, enacted in 1979, requires the Department

of Transportation to divide the State into regions for the
distribution of state transportation funds. The Department
created a new Bureau of Public Transportation to handle

the tasks of selecting a public transportation agency in
each region and to coordinate the plans of these agencies
to meet the transportation needs of low income, elderly

and disabled individuals. The Department has not allocated
sufficient staff to the Bureau to handle these tasks., Bur-
eau officials are also assigned to a number of other func-
tions. One result is that technical assistance and funds
disbursement to the regional agencies is often inadequate
or late.

The eight regional transportation agencies and other
agencies receiving federal funds through the Department
of Transportation are required to have a common carrier
certificate and to be regulated by the Public Utilities
Commission. This raises insurance rates, adds a layer of
bureaucracy and paperwork and thus reduces funds avail-
able for direct services. Regulations of the Commission
were not designed or intended for social service trans-
portation providers which are primarily funded and regu-
lated through other agencies of government, including
Title XX and the Department of Transportatiom.



Need and
Avallability :

Funds and
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All of the groups within the long term care population
need transportation services, However, one estimate in-
dicates that 90 percent of the State's transportation
dollars are spent on two groups: The elderly (65%) and
the mentally retarded (25%). The present system does not
respond to the need for transportation services.

In general, services are available to individuals in urban
areas, and largely unavailable in rural areas. Reduced
prices and free fares are available on the State's mass
transit systems. However, the small number of door to door
vans and cars that operate in rural areas cannot begin to
meet the need that exists.

Services are inaccessible for many individuals. Physically
disabled individuals, for example, often require special-
ized equipment, such as wheelchair lifts and door to door
service, Sometimes tramsportation is available, but not
accessible for these individuals.

Much Title XX funded transportation is geared largely to
support existing social services, such as congregate meals,
workshops, and training sites. Since these are high in-
tensity services (used several times per week), a rela-
tively small number of individuals end up making heavy use

‘of the service, leaving fewer resources for needs (shopping,

banking, filling of prescriptions) of the larger loung term
care population.,

Under the Older Americans Act, Title III~C funds for the
elderly go almost exclusively to pay for medically-related
transportation, This means that transportation for other
needs is difficult to obtain.

The planning by the eight regional agencies lumps together
public transportation with no eligibility requirements,
with limited social services tramsportation. As this pro-
cess becomes more established, the availability of ser-
vices to low income individuals may be decreased, as a
result of less visibility and siphoning off of dollars to
meet the needs of the larger group.

State appropriations to the Department of Transportation

for the new Bureau of Public Transportation totaled $400,000
for fiscal year 1981l. The funds are a critical element in
providing transportation to and from long term care pro—
grams and services., The funds are particularly vulnerable
to inflation and energy costs.

Medicaid funds are now available to pay for medically-
related transportation for some individuals. However,
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no other larger funds have recently become or are
expected to become available.

A recent unpublished study of transportation services
funded by Title XX indicates that inflation drove the

cost of a unit of transportation service up almost 50 per-
cent between the 1978-79 and 1979-80 contract years. With
no new funds, this resulted in a one-third decrease in
service.

Costs are also narrowing the options available to service
providers. One major transportation agency has been ex-
periencing a large drop in the number of volunteer drivers
it has available. The agency, which had an estimated 270
volunteers in 1976, had lost approximately 170 of them by
mid-1978. The problem appears to be twofold, First, it
costs much more now to .drive, and most of the volunteers
were not being paid. Second, as more spouses are being
forced to return to work to support the family, the poten-
tial pool of volunteers is shrinking.
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RECOMMENDATION #6: ADULT PROTECTIVE SERVICES ,

#6A, LAicensing., The Divisdion of Adult Protective Services, Department o4
Human Services, should not be responsible for the Licensing of adult foster
homes. -

#68. Staéﬁ. The Governor should submit Legislation to the 110th Maine Sitate
Legis ¢ o increase the staff Lin the Divisdon of Adult Protective Services,
40 that nesources will finally be available for the Division to meet its statu-
tory responsibilities.

MAJOR FINDING

The Task Force finds that the Maine State Legislature has failed to appropriate
state funds to pay for the statutory requirement that the Department of Human
Services must respond to complaints involving incapacitated adults., The Task

Force finds, further, that the amount of money the Department expends for adult
protective services is inadequate to carry out the provisions of 22 MRSA 83460-3464.

SUMMARY OF EXISTING ADULT PROTECTIVE SERVICES

Law: The State Department of Human Services is mandated by
MRSA Titles 18 and 22 to provide protective services to
adults. Protective services are defined as those activi-
ties undertaken by Department staff on behalf of incapac-
itated adults who are in some degree of danger or jeopardy,
and who are impaired by reason of advanced age, mental or
physical illness or incapacity, or other cause, to the
extent that they lack sufficient understanding or capacity
to make, communicate or implement responsible decisions
concerning their person or property. The activities in-
clude securing public or private guardianship.

Individuals The Department of Human Services provides protective ser-—

Senved: vices statewide to and on behalf of incapacitated adults.
Page 13 of this Report describes the types of individuals
who need protection.



Program
Aeas:

Fundding:
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Eighteen Department social workers maintain an average
statewide total caseload of 750 active adult protective
cases in which the Department seeks to:

- Remove the danger from the individual or the indi-
vidual from the danger.

- Maintain the individual in his own home or, if this is
not possible, within the least restrictive alternative
possible.

- Maintain the individual's freedom of choice and civil
rights or, if decision-making power is to be assigned
to a guardian or conservator, to ensure that legal pro-
tection is provided the individual through due process.

~ Help the individual from becoming endangered again.

The Adult Protective Services Program includes the follow~
ing areas:

- Guardianship (public and private) - To protect incapac-
itated adults and their estates.

- Protective Services - Activities necessary to remove
danger from incapacitated adults or to remove incapac-
itated adults from danger.

- Supportive Services - Activities necessary to maintain
incapacitated adults in their own homes or in alterna-
tive living arrangements.

- Adult Foster Home Approvals — Recruiting and approving
homes for incapacitated adults.

The recent changes in the Probate Code, will require the
Department to offer conservator services for adults who
are unable to manage their finances.

When the state protective services laws became effective
in October 1973, a tremendous responsibility, without
funding, was assigned to the Department of Human Services.
The legislation carried no appropriation, yet it required
the Department to respond to requests on behalf of in-
capacitated adults -for services and to provide public
guardianship services for those in need. Although the
number of requests for services has increased each year,
no appropriation has ever been granted to operate the
program.
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The Task Force received testimony that the Adult Pro-
tective Services Program is funded in the amount of
around $300,000 per year, compared to more than §8
million per year spent on children's services.

The largest gap resulting from the absence of state fund-
ing is in staff. Staff currently assigned to provide adult
protective services have been borrowed or transferred from
other programs., Statewide there are 18 adult protective
social workers,

Other than staff in the Attorney General's office, there
are no legal services available to the social workers,

The often unique situations of some incapacitated adults
makes addressing their needs difficult without some legal
consultation., The absence of legal consultation sometimes
results in no action on behalf of or no resolution of the
problems of these adults.
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RECOMMENDATION #7: AFTERCARE SERVICES FOR THE CHRONICALLY MENTALLY ILL

The Governor should submit Legislation to the 110th Maine State Legislature to
provide funding and Legal authority to the Bureau of Mental Health, Department
04 Mental Health and Cornections orn iTs designeels) to make available to all
indivdduals who have been discharged from a state mental health institute ox
paychiatric inpatient unit "agtercare services " for an L{ndefinite period of
time, depending on need., Aftercare services should include plans of care fox
each Andividual,

MAJOR FINDINGS

It appears to the Task Force that of all groups of individuals with long term
care needs, the needs of the chronically mentally ill have been addressed the
leagst effectively. The Task Force finds that the State must play a stronger
role in ensuring that individuals who have been discharged from Augusta or
Bangor Mental Health Institute receive the services they need in the least
restrictive settings possible,

. SUMMARY OF EXISTING AFTERCARE SERVICES

Senvices: Aftercare services help individuals who have been
chronically mentally ill move from more restrictive
settings (such as Augusta and Bangor Mental Health
Institutes) into less restrictive settings (such as
halfway houses or their own apartments). Aftercare staff
are responsible for assessing the abilities and limitations
of these individuals and for acquainting them with the
opportunities and difficulties they will face in the
community.

Aftercare services include preparation and planning for
discharge, placement in the community, maintenance in
the community, homemaker services, individual and group
counseling, chemotherapy and health care guidelines.
Aftercare services also include support, encouragement,
advice, training, advocacy, coordination and liaison so
that individuals who have been chronically mentally ill
will be able to assume community commitments and respon-
sibilities without feeling isolated.



Clients:

Funding:
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Mental Health
Centens:
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Aftercare services are "outreach' oriented, rather than
office-based. They can be provided in many places, in-
cluding the two state mental health institutes, hospitals,
various types of residential facilities in the community,
clinies, jails, courts, schools, work places and homes.,

Individuals who need aftercare or community support ser-
vices include: residents discharged from a mental health
center's inpatient unit, either of the two state mental
health institutes, or a 'residential treatment facility";
individuals who are clearly at risk of being hospitalized
because of mental or emotional disability; and individuals
with significant mental health problems who have been dis-
charged from general hospitals, halfway houses, or board-
ing homes.

Aftercare services are funded by three federal sources:
Medicaid, Title XX and community mental health centers
grants, In addition, the Bureau of Mental Health, Depart-
ment of Mental Health and Corrections provides state funds
for aftercare services. There is not enough funding to
provide a sufficient level of aftercare services to indi-
viduals discharged from the state mental health institutes
and from local inpatient psychiatric units. Many residents
of foster, boarding and nursing homes who need aftercare
services are not receiving them,

The Task Force has found that deinstitutiomalization
policies, coupled with the lack of well coordinated pro-
grams and services in the community, have created a crisis
concerning the care of the chronically mentally disabled,
both in Maine and nationally. The Task Force is greatly
concerned that public policies affecting these individuals
have not been articulated clearly and believes that the
Department of Mental Health and Corrections must review
and clarify policies in the following areas: the role of
psychiatry, community education, continuity of services,
financial issues, administrative issues and civil rights.

In 1958, Augusta Mental Health Institute helped set up the
first community mental health clinic, now Tri~-County Men-—
tal Health Center, in Lewiston. Other clinics operated by
the mental health institutes sprang up throughout the State.

After the passage of the federal Community Mental Health
Centers Act of 1963 (John F. Kennedy's 'bold, new' approach
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to mental health services), the clinics were either phased
into or phased out in favor of community mental health cen-
ters, serving eight ''catchment areas.' The eight centers
are:

Aroostook Mental Health Center

The Counseling Center (Bangor)

Kennebec Valley Mental Health Center
Tri-County Mental Health Center (Lewiston)
Area V Mental Health Board (Portland)
York County Counseling Services :
Bath-Brunswick Mental Health Association
Mid-Coast Mental Health Center (Rockland)

Some years ago officials of the Department of Mental Health
and Corrections and representatives of the community mental
health centers agreed that the centers would take primary
responsibility for the care of individuals discharged from
the two mental health institutes.

Because of the multiplicity of funding sources and the dif-
ferent organizational structures of each community mental
health center, aftercare is different in different parts of
the State, Policies and procedures are varied and have in-
fluenced the provision of aftercare services. Quality of
care has not been assessed on a regular basis.

Discharge: Various criteria are used to assess readiness for discharge
from aftercare services. No uniform standards are in place.
With respect to inpatient psychiatric units, the level of
discharge planning varies throughout the State. Generally,
discharge planning needs improvements statewide,

Employees: Salaries of aftercare workers have been low and turnover
has been a problem in some parts of the State. These are
dedicated individuals working with very difficult clients.
Often support and encouragement are lacking. In one area
of the State there is an aftercare worker with a caseload
of 300 clients.
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RECOMMENDATION #8: MEALS

#8A. Expansion. The congregate meals program and Zhe home-delivered meals
program (or The elderly and other eligible individuals should be expanded o
provide a second meal on Mondays Through Frddays and at Least one meal each
day during weekends.

#8B. Use of Meal Sites. There should be support for efforts by the Bureau of
Maine's Elderly, Depariment of Human Services, and other agencies fo expand the
use of congregate meal sites.

#8C. Inswrance, The Department of Human Services should help develop and pay
por Liabllaty Ainsurance gor volunteers who Transport home-delivered meals and
gor the individuals who prepare the meals.

MAJOR FINDING

The Task Force finds that congregate meal sites could be used for more than
meals, The Task Force questions whether some elderly individuals can survive
on meals provided only one time per day, five days per week.

SUMMARY OF EXISTING MEALS PROGRAMS

Purpose : Congregate meals and home-delivered meals play an impor-
tant role in the lives of individuals who are homebound
or who cannot shop for and prepare their own meals.
Meals programs assure that these individuals receive one
nutritional meal a day, representing one-third of their
daily nutritional requirements, five days a week in
their own homes or at selected congregate sites. They
help prevent malnutrition and premature institutional-
ization and provide opportunities for social interactiom
with all the attendant benefits to emotional and physical
well-being.

Agencies: The State's five area agencies on aging are primarily
responsible for meals programs.



Need and
Avallability :

Funding:

-

In its latest service area plan, the Bureau of Resource
Development projected that it would serve an estimated
3,000 individuals in 1980. This was up from approximately
2,700 during the previous year.

The group served is almost exclusively elderly individuals.
This leaves physically and mentally disabled, as well as
mentally retarded individuals unserved.

Further, although federal guidelines call for provision of
congregate meals five days per week, and home-delivered

meals seven days a week, this amount of service is not always
available,

Funding for meals programs comes from Title III-C of the
Older Americans Act, Title XX, and the State's Priority
Social Services Program.
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RECOMMENDATION #9: DAY PROGRAMS

#9A, Medicald. The State Medicaid PLan should be amended Zo include day treat-
ment (Zhal L5, partial hospitalization), as a reimbursable service under the
Med{icaid Program.

#9B, Prionily. Funding for day programs which are not medically oriented and,
Thernefore, are not eligible for Medicaid reimbursement should be a priority for
both the Department of Human Services and the Department of Mental Heallh and
Cornnections.

#9C. Staff. The staff o4 day programs should include paraprogfessionals and
should be Andividuals, not only qualified by educational achievement and creden-
tials, but also highly interested in working with individuals with Long feam
care needs.

MAJOR FINDING

The Task Force finds that there is untapped potential in using the Medicaid
Program to pay for day programs for both residents of long term care facilities
and for individuals with long term care needs who reside at home.

SUMMARY OF EXISTING DAY PROGRAMS

Definition: Day programs are non-residential restorative, rehabili-
tative, training, activity or treatment programs. These
programs include day activity programs for elderly indi-
viduals as an alternative to placement in a facility;
training programs for mentally retarded and disabled indi-
viduals, ranging from ""life activities" programs to voca-
tional training programs; and social, recreational and
treatment programs for chronically mentally ill individuals.,

Need and The Task Force received testimony during its hearings which

AvailabiLity: suggests that some individuals in all of the groups within
the long term care population can benefit from some sort of
day program.

Day programs are available for mentally retarded individuals,
particularly in urban areas, In addition, some treatment
programs are available for the chronically mentally ill,
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though the number of slots (around 250) compared to the
need is grossly inadequate. There are very few day pro-
grams for the physically disabled or elderly in need of
rehabilitation, One adult day program operates as an
integral part of the nutrition program at the Muskie Center
in Waterville., Approximately 75 elderly individuals attend
the program two or three days per week,

The costs of day programs can be high. Day programs for

the elderly are particularly expensive, Studies have

shown that costs can run from $13 to $39 per day, in addi-
tion to other Medicare and Medicaid benefits., The cost per
day of the Muskie Center program is approximately $14. In
only California and Massachusetts are the costs of day pro-
grams covered under Medicaid.

One of the difficulties facing all day programs is the pre-
requisite that transportation must be available, If it is
not available, participants may not be able to obtain ser-
vice, As costs of transportation go up, overall costs of
the program go up, threatening the existence of some estab-
lished programs. The Task Force learned that a day program
at the Camden Community Hospital recently shut its doors.
One of the reasons for the closing was a lack of transpor—
tation for the users of the program.

A possibility to reduce the costs of these programs would

be to expand existing meal site programs to include day ser-
vices. Transportation would be less of a problem, because
individuals are now regularly transported to the meals pro-
gram., An additional benefit of this would be to integrate
individuals with more serious disabilities (the day pro-
gram users) with individuals who are not seriously disabled
(the elderly who have their meals at the site).
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RECOMMENDATION #10:  EMPLOYMENT SERVICES

The Bureau of Rehabilitation, Department of Human Services; the Comprehensdive
EmpLoyment and Training Administration; and other ornganizations should initiate
more vocational profects for individuals with Long term care needs, whether

they Live at home on 4in a Long team care facility. (See also Recommendation #30C)

MAJOR FINDINGS

The Task Force finds that while there are some vocational training programs for
individuals with long term care needs, the potential for these individuals to
be productive too often remains unfulfilled,

SUMMARY OF EXISTING EMPLOYMENT SERVICES

Types: There are three types of employment opportunities: pro-
grams geared to training for rehabilitation purposes; pro-
grams for the disabled who need income support to remain
independent; and programs which offer opportunities to
remain active and productive, while providing service to
others and for which a stipend is received.

Need and There is a critical need for employment opportunities for

Avallability: many individuals with long term care needs, including, in
particular, the physically disabled and the chronically
mentally ill. Training programs sponsored by the Compre—
hensive Employment and Training Administration, the Depart-
ment of Human Services and the Department of Mental Health
and Corrections are available throughout the State. Some
are rehabilitative in nature. However, opportunities for
employment after training are largely unavailable,

Problems: Digsabled individuals can be highly productive and reliable
workers., Problems center around convincing employers of
this and locating or developing positioms that fit the
skills of these individuals.
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Some . The Task Force received written testimony with the follow-

Ideas: ing suggestions for employment projects for elderly indi-
viduals residing in boarding homes. The Task Force believes
ideas such as these should be tried out in a variety of
settings:

- Develop a cultural history course at a high school
which focuses on the many changes in Maine which have
occurred during the lifetime of elderly individuals
who are living in the boarding homes, Have these
elderly individuals, many of whom are immigrants from
Canada, Italy, Poland, Russia, et cetera, available for
answering questioms by the class.

- Establish workshops in which retired craftsmen who now
reside in boarding homes can continue making and selling
their crafts and can pass on their skills to younger
individuals who apprentice with them.

- Produce, publish and market a cookbook including favor-
ite family recipes of individuals residing in boarding
homes.
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RECOMMENDATION #11: DEVICES TO MINIMIZE DISABILITIES

There should be greater egforts to develop Low-cost group purchasing arrange-
ments for devdices which minimize disability dincluding eyeglasses, dentures,
hearing adids, television decoders, doorbell Lighting systems, Low vision de-
vices, braille books, teletype devices, wheelchairs, environmental control units,
specially equipped motor vehicles, and drugs. SLiding gee scales for the pur-
chasing of these devices should be used, to the extent possible.

MAJOR FINDING

The Task Force finds that devices to minimize disabilities are costly and widely
unavailable for the individuals who need them,

Types o4
Devicens:

Need fox
Devdices:

DESCRIPTION OF DEVICES TO MINIMIZE DISABILITIES

Technology has developed many devices to help individuals

cope with a wide range of physical disabilities. Among

these are personal, health-related devices (such as eye-
glasses, dentures, hearing aids, drugs and environmental
control units); external devices (such as low vision

devices, braille books, teletype devices, television de-
coders, and doorbell and fire alarm lighting systems);

and mobility aids (such as wheelchairs and specially equip-
ped motor vehicles). The effect of devices varies from
helping an individual to work or to maintain self-sufficiency.

Elderly and physically disabled individuals are among those
who have the greatest need for devices to minimize dis-
abilities.

Of the 92 percent of the nation's elderly who use eyeglasses,
an estimated ome-fourth of them are in need of new correc-
tive lenses. Over 50 percent of the nation's elderly suffer
at least some impaired hearing (though it is unclear how
many might make use of hearing aids). Approximately one-
third of the nation's elderly require new or refitting

of dentures.

In Maine over 500 individuals who are "sign language deaf"
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would be able to make use of teletype and other de-
vices. '

There are an estimated 2,600 legally blind, and 4,000
visually impaired individuals in Maine who might make use
of braille books and magnification aids.

An estimated 3,170 individuals in Maine suffer from cere-
bral palsy. Approximately 400 have total spinal cord
injury., An estimated 25,000 suffer from rheumatoid arthri-
tis. An undetermined number of these individuals require
the use of various mobility aids from wheelchairs to
specially equipped automobiles.

The Bureau of Rehabilitation, Department of Human Services,
provides a full range of devices required to make its
clients employable. However, unless the individual falls
into this rather select group, obtaining devices becomes a
difficult to complex task: difficult because of the
limited availability of resources and complex because of
the large number of small sources of assistance.

Key medical appliances, including eyeglasses, hearing aids
and dentures are virtually unavailable under Medicaid,

Medicare or other health benefit programs. Individuals

who cannot afford them can obtain some of them through
limited, quasi-public efforts. Eyeglasses, for example,
are provided in many areas of the State through the Lions
Clubs.

Dentures can be obtained at moderate or no cost from such
programs as People's Regional Opportunity Program in
Portland, the Bangor Adult Dental Clinic, and the Maine
effort under the National Health Care Dental program.
Other dental programs include one that serves Indian
groups, and the dental clinic at Pineland,

No similar programs cover hearing aids on even a modest
scale,

External devices are available, also under special circum-
stances. Services to the deaf and hearing impaired under
the Bureau of Rehabilitation provide teletype devices to
80 out of approximately 540 eligible deaf individuals.
This allows them limited telephone communication they
would otherwise not have.

Hearing aids cost an average of $350 retail. Dentures
are similarly priced, including lab fees. Clearly such
expenses are beyond the means of many individuals.
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At the same time, the present federal and state system
of paying for devices reflects a system of values: it is
appropriate to spend money on individuals who are going
back to work; it is less appropriate to spend money to
make individualg' lives a little more comfortable.

The present strategy of developing no cost/low cost
purchase arrangements for particular groups has proved
useful. Future effort could be geared toward expanding
these efforts -~ in terms of types of devices covered,
types of people served, and geographical areas covered.
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RECOMMENDATION #12: INTERPRETER SERVICES

There should be interpreter services avaifable to individuals who are hearing
dmpaired and who are 4in need of Long Lerm care services.

MAJOR FINDING

The Task Force finds that interpreter services for the hearing impaired are
essential for these individuals to make informed decisions about the type of
care they choose and to understand the services they are receiving to address
their long term care needs,

Communication:

NEED FOR INTERPRETER SERVICES

Because of the nature of deafness, communication is the
crucial problem whenever a severely hearing impaired
individual is involved in a long term care setting or
service, Professionals in the State of Maine who confer
with the severely hearing impaired individual may not
have knowledge regarding deafness or the particular needs
of and communication used by the individual,.

Each hearing impaired individual's communication needs
vary, depending on the individual's background, degree of
hearing impairment, prior communication training, and the
communication setting. Some hearing impaired individuals
may prefer to rely on lip-reading or written notes in an
informal one-to-one situation, but may need a qualified
interpreter in a group or more formal situation, Most
often, deaf individuals need sign language interpreters,
in order to ensure accurate communications. The hearing
impaired individual's judgment should govern, to the
greatest extent possible, the determination of need for
interpreter service.

Interpreter services are useful in decision-making about
home health services; placement in boarding and nursing

homes; and medical, legal, educational, rehabilitation,

and professional services for the hearing impaired indi-
vidual with long term care needs.
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In accordance with Section 504 of the Rehabilitation

Act of 1973; Section 122(a) of the Federal, State and
Local Fiscal Assistance Act of 1972; and Public Law 88

of the State of Maine, all state and local government
agencies are required to ensure effective communication
with hearing impaired individuals. Recipients of the
federal financial assistance through the U.S. Department
of Health and Human Services must comply with Section

504 by providing equal benefits and services to the hear-
ing impaired. The intent of these laws is to equalize
the hearing impaired individual's opportunity to benefit
from the same services and programs offered to the general
public.
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RECOMMENDATION #13: SUBSIDIES FOR CONSUMERS AND FAMILIES

#13A. Tax Credits. The Governor should submit to the 110%h Maine Sitate
Legislature a bLLL Lo provide Zax credits on other subsidies to families
who provdde substantial Lin-home care %o eﬁdanﬁy on disabled family members,
who would otherwdse be eligible for and require admission to a skilled
nunsing, intermediate care, boarding care or foster care facility.

#13. Voucher System. The Department of Human Servdices and the Deparitment

oy Menlal Healtn and Corrections should seer federal and private goundation
gunds An orden to tny out, on a demonstration basis, a voucher system fox

consumers of Long term care services. The system should allow consumers

to purchase whatever services they choose, regardless of theirn ginanciatl

eligibility.

MAJOR FINDINGS

The Task Force finds that the present system of long term care services does
not encourage families to care for elderly or disabled members. The Task Force
also finds that the present system of long term care services does not permit
consumers of long term care services to make many choices,

DISCUSSION
Law and Law and regulations governing eligibility often make it
Regulations: easier, financially, for families to place elderly or

disabled members in nursing homes. (See Recommendation
#30) The Task Force received testimony that laws and
regulations in areas not even related to long term care
services have prevented families from caring for elderly
or disabled members,

For example, a recent decision by the Employment Security

Commission denied unemployment benefits to a man who for

28 years has worked the second or third shift in the tex-

tile industry. The man is unable to work the first shift
because during the day he cares for his elderly mother who
is ill. Section 1192(3) of the Maine Employment Securlty
Law (Tltle 26) states that, to be eligible for benefits in
any week, an individual must be available for full~time

- work ”W;th no unreasonable restrictions on his availability.
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The Commission denied benefits because the man placed a
restriction on his availability for full-time employment.

Thus, the present system of long term care services does
not permit consumers and their families to make many
choices. The Task Force believes that tax incentives and
a voucher system would enable consumers to buy the ser-
vices they choose, rather than settle for less appropriate
services for which they happen to be eligible,
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RECOMMENDATION #14: HOSPICE SERVICES

#14A. Voluntary Ongandzations. Voluntary organizations in the prlvate secton
should be encouraged to develop, further, the "hosplce!" services they have ind-
Tlated for Lndividuals who are dying and for the families of these Lindividuals.
(See also Recommendations #5C and #15)

#14B. Othen Agencies. Other agencdies and facilities which provide Long team
care servdces should develop services and atiitudes which are responsive Lo the
needs of texminally ilL individuals and their families.

MAJOR FINDINGS

The Task Force finds that hospice services have an important place among the
many diverse long term care services in Maine. The Task Force believes that
these services help individuals die with dignity, in the place and in the man-
ner they choose, The Task Force finds that, too often, individuals with ter—

mlnal illnesses lose control over where and how they are to die and who among
their families and friends are to be there while they are dying.

DESCRIPTION OF EXISTING HOSPICE SERVICES

Deginition: "Hospice" means a resting place. As used in this recom=-
mendation, '"hospice' refers to a way of caring for the
dying. The purpose of hospice services is to provide sup-
port to individuals who are dying and their families,

Agencies: Hospice of Maine, a nonprofit incorporated volunteer agency
located in Portland, was the first group in the State to
provide hospice services., Established four years ago,
Hospice of Maine trains volunteers to give emotional, prac-
tical and spiritual support to individuals who have terminal
cancer and to their families. Hospice of Maine is supported
by contributions and by ‘a special projects grant from United
Way.

Seventeen other hospice groups are in various stages of
organization around the State. Over half of these are
affiliated with or located in nursing and boarding homes
and hospitals. Several religious groups are involved in
the developing hospice movement in Maine.
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RECOMMENDATION #15: VOLUNTEERS

#15A, Local Level. Volunteer efpornts should be onganized at the Local
Zevel, with The fnvolvement of agencies providing health care and sup-
portive services, such as hospitals, home health agencies, social ser-
vice agencdes, et cetera. ~

#15B. Organized Program. Volunteers should be sought as part of an
organtzed program wnich includes recruitment, orndentation, supervision,
in-service trainding, community recognition and reimbuwrsement for expenses.

#15C, Stipends. There should be volunteers grom all income Levels.,
STipends should be considered to make it possible for Low income volun-
teers to become {nvolved.

#15D0.  Tax-Exempi Organizations. Tax-exempt organizations should be re-
quened o substantiate thein "good works" if theirn tax-exempt status L4
to continue. If these organizations are unable to provide convincing
evidence that they have cawrdied out profects of benefilt to the common
weal, then they should be required to pay taxes.

#15E. Religious Organizations. Churches, synagogues and other religlows
organizations snould be ingormed about and urged Lo undertake more projects
which address the Long ferm care needs of Maine's citizens.

#15F, State's Responsibility. Through speeches, publications and other
means, the Governor, the Commissionen of Human Services and the Commissionen
of Mental Health and Corrections should emphasize the need f§or volunteers
in the area of Long ferm care.

#15G. Thransportation. ﬂSee Recommendation #5C)

MAJOR FINDING

The Task Force believes that there are great reserves of volunteerism in
Maine, which should be explored and tapped.
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DISCUSSION

The Task Force notes that as the state and federal govern-
ments have taken on more and more responsibility for human
gervice programs, voluntary and charitable organizations,
including religious organizations, have cut back on their
involvement in many areas. The Task Force is most impressed
by the recent initiative taken by voluntary groups in the
area of hospice services (See Recommendation #14). The
Task Force believes that individuals and voluntary organi-
zations will respond positively if they are informed about
the very great need for their assistance in the area of
long term care,
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RECOMVENDATION #16: ACTION AT MUNICIPAL LEVEL

The Governor should submit to the 110th Maine State Legislature a bitl
to amend the general assislance statutes o require every general assist-
ance administrator to maintain an updated and comprehensive directory of
public and private Long tenm care facilities and services available fon
resddents of the municipality.

HMAJOR FINDING

The Task Force finds that throughout the State there is a lack of knowledge
about what long term care services and facilities are available.

DISCU3SIoN

The Task Force believes that the Department of Human
Services and the Department of Mental Health and Cor-
rections will have to work closely with the general
assistance administrators to prepare and periodically
update the directories, Governing units, especially
those in the more rural parts of the State, should be
allowed to use up to $150 per year from the amount
raised for general assistance to pay for training for
administrators about the types and availability of long
term care services and facilities and about the needs
and characteristics of individuals who may need such
services and facilities.



RECOMMENDATION #17: ACTION AT FEDERAL LEVEL

The Govetnon should inform members of the Maine Congressional Delegation
about the widespread support among Maine citizens gox changu i federal
Law which would encourage the develapment of more {in-home and communily
support senvices.

MAJOR FINDING

The Task Force finds that extensive changes are required in federal law and
regulations to provide financing for more appropriate levels and types of
care,

DISCUSSION

. The Task Force believes that the two Senators from Maine
should support S. 2809, the Senmate bill which adds a
Title XXI to the Social Security Act. The new Title would
create a program of comprehensive, community-based long '
term care services, including home health, homemaker,
adult day care and respite services; establish tax credits
for families caring for dependent elderly relatives; and
set up case management teams of health and social service
professionals.

The Task Force believes that the two Representatives should
support H.R. 6194, the House bill which provides for an in=-
crease in the federal Medicaid match to ancourage the use
of non~institutional alternatives for Medicaid eligibles
who are at risk of institutiomalizationm.,
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- BACKGROUND

Recommendations #18 through #26 focus on changes required in the various
types of residential services, in order to meet the two major principles
of the Pineland Consent Decree: least restrictive environment and pro-
gramming., These principles are important omes to keep in mind while ex-
amining residential services for all types of consumers of long term care
services.

One aspect of the least restrictive environment principle is that the
residence of an individual should be as much like home as possible.
Readers should not lose sight of the fact that this notion underlies the
pages and pages of details and ideas which follow,

Over the past year, the Task Force has heard, repeatedly, that a '"home-like"
environment cannot be defined. The Task Force disagrees and, to prove that
it can be defined, quotes from an eloquent statement by the state official
responsible for the licensing of nursing and boarding homes:

"The word 'home' carries many significant connotations.
Among them are coming and going as one wishes, and as

one is able; receiving and entertaining visitors; hav-
ing meals at one's own accustomed rate; having food

which follows old familiar tastes and patterns; choos-—
ing one's time for solitude or activities with others;
familiar possessions; selection of one's clothing for the
day; following one's interests; using skills and develop-
ing new ones. All of these are important to a person's
self-identity and self-fulfillment. All of these can be
attained through programs and policies that express this
philosophy. This concept of 'home' can be the most dis-—
tinguishing feature of long term care of excellence for
...tomorrow,"l
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RECOMMENDATION #18: HOUSING

#18A. Section § Housding. The Department of Human Services, the Deparitment
ot Mental Heallh and Cornrections, The Maine State Housing Authority and in-
terested consumens should meet to determine the need and allocation of
"Section § existing units," and to develop and adopi more appropriate design

standarnds forn accessible undits.

#18B. Statistics. The State Planning 0ffice through {ts Housing Monitoring
SysTem should {ssue, annually, new housing construction statistics relating
to the needs of elderly and disabled individuals.

#18C. Rehabilitating Homes. The Governor should submit Legisbation Lo the
170Zh Maine State Leglslature to increase funding for rehabilitating homes
owned or rented by Low Lincome elderly and d&AabZed indivdduals, Through a

Low Lncome home repatir grant program.

#18D. Reverse Mortgages. The Department of Human Services should continue Lts
Atudy of the wse 0f "reverse annulty mortgages" by private Lending institutions.
The Department of Mental Health and Correciions should also examine This

mechandism,

#18E. Accessible Buildings. The Governor should submit Legislation to the
T70Zh Maine Stafe Legislature to require all newly constructed, publicly owned
buildings (not just State owned buildings] Zo include design 6eaiu&aA which
allow access forn the physically disabled.

#18F. Low Rental Housing. There should be more accessible, Low rental hous-
ing gorn both elderly and disabled individuals.

#18G. Tax and Rent Refunds. The Governor should submit Legislation, recom-
mending a tax and rent refund program for disabled heads of househofds.

#18H. Revenue Sharing. The Governor should encourage communities to use
revenue sharing and community block grant funds to meet the housing needs of
elderly and disabled individuals.
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#181. Retrnofit Housing. The Governor and the Legisfature should support

efforts by The Bureaus of Maine's ElLderly and Rehabilitation of the Depart-
ment of Human Servdices and by Zhe Bureaws of Mental Retardation and Mental
Health of the Depariment of Mental Health and Corrections to build and retro-
§4t housing for elderly and disabled individuals.

MAJOR FINDING

The Task Force finds that there are inadequate housing opportunities for many
consumers of long term care services who are able to live in their own homes.

Need:

Federal
Programs:

OVERVIEW OF HOUSING NEEDS AND ASSISTANCE

Many individuals who are elderly or disabled find that
single family homes are too expensive, too difficult to
maintain, or too isolated. Many of these individuals

who reside on fixed incomes in urban areas and who rent
apartments find that such accommodations are too ex-—
pensive. Various housing opportunities have an important
place among the long term care services available in Maine.

Subsidized housing can serve a preventive purpose, as well
as a treatment purpose. It can delay or prevent institu-
tionalization of an individual and it can encourage the
independence of and enhance the quality of life for the
individual.

The Maine State Planning Office finds that the "estimated
need for housing assistance to the elderly population of
the State, whether it be new units, supportive services

or financial assistance is 27,453, In other words, ap-
proximately 22 percent of the elderly population (65 or
over) are in need of housing assistance... The estimated
need for housing assistance of the physically and mentally
handicapped within the State is 10,657 or 12 percent of
this population group.'2

The Federal Government recognizes the importance of

affordable housing. Section 8 of the Housing Act of 1937
permits participating owners, developers and public hous-
ing agencies to provide decent, safe and sanitary housing
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for low income families at rents they can afford. Section
202 provides housing and related facilities for households
of one or more individuals, the head of which is at least
62 years old or is disabled. There are also other federal
and state programs directed to the housing needs of elderly
and disabled individuals.

The Section 8 program is one of the most important housing
alternatives that will be available in the future. Section

8 is part of an overall rental assistance program that is
offered by the U. S. Department of Housing and Urban Develop-
ment, In this program there are Section 8 units for sub-
stantial rehabilitation, new construction and moderate reha-
bilitation, and there are Section 8 existing units. It is
the existing program that requires no construction expense,
and allows individuals to live in their own apartments. HUD
is currently expanding this program and this is an ideal time
to make certain Maine utilizes these units.

Financial assistance (in the form of rent subsidies, tax
and rent refunds, reverse mortgages or low interest loans)
can help some individuals remain in their present dwellings.

For other individuals, home rehabilitation and modifica-
tions can provide assistance required to overcome mobility
barriers in their present dwellings.

Shared homes are an approach which can meet the housing
needs of many elderly and disabled individuals. Another
approach is active solicitation of individuals for donation
of homes. For example, parents of an individual with long
term care needs can bequeath their home to a service agency,
in return for care for the individual in the home. Other
individuals with long term care needs could also reside in
the home. Another approach involving shared homes is the
use of housing companions. The Government could offer tax
breaks or an agency could provide increased services to
individuals with long term care needs who decide to live
together.
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RECOMMENDATION #19: CONGREGATE HOUSING

The Maine State Legislature and the Department of Human Services should
establish a funding plan gor congregate housding, agter reviewing the out-
come of the two congregate housing pilot projects funded by Zthe 109th
Legislature and administered by the Bureaw of Maine's Efderty.

MAJOR FINDING

The Task Force finds that congregate housing is a residential optiomn that
can be used not only by the elderly, but also by other individuals with long
term care needs.

DESCRIPTION OF CONGREGATE HOUSING

Deginition: The Bureau of Maine's Elderly, Department of Human Ser-
vices, defines "congregate housing' as a '"mon-institu-
tional, residential living enviromment,' which addresses
both the shelter and service needs of individuals who are
"functionally impaired,' but who do ''not require the con-
stant supervision or intensive health care of an inter-
mediate care or skilled nursing facility."3

Similar types of housing arrangements include cooperative
apartments for the mentally ill, mentally retarded,

and the physically disabled, The goals for housing for
these individuals are similar to those of congregate
housing for the elderly.

The Elderly: Increasing numbers of elderly individuals are having dif-
ficulty remaining in their own homes, including apartments.
Many of these individuals are likely to have one or more
chronic conditions (for example, heart conditioms, hyper-
tension, vision impairments, hearing problems and arth-
ritis) which can lessen their ability to carry out daily
living activities (such as shopping, cleaning, preparing
meals and meeting personal care needs). Many of these
individuals must also try to cope with rising utility ex-
penses, property upkeep and social isolation. Congregate
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housing can offer these individuals an important residen-
tial option which enables them to maintain their inde-
pendence and freedom of choice and which, at the same time,
provides a supportive enviromment.

There are two components to the congregate housing con-
cept. The shelter component offers individuals subsidized
rental gpartments in a residential complex, containing com~
mon areas where they may, if they so choose, share meals
and other activities. The services component offers indi-
viduals, on an as needed basis, access to health and social
support services,

The expected outcomes of congregate housing are improved
nutrition, reduction of fear and anxiety, increased social
interactions, increased physical activity, improved phys-
ical health, and feelings of purpose and usefulness.

The 109th Maine State Legislature appropriated $87,000

(PL 1979, c. 717) to develop two congregate housing demon-
stration projects (one in a rural area and one in an urban
area) specifically designed for elderly Maine citizens who
are "frail." Administered by the Bureau of Maine's Elderly,
the funding will be used to provide housekeeping, meals,

and personal assistance, under the direction of a services
coordinator, after the two projects have been built.

The rural project is being financed by the Farmers Home
Administration and the urban project will be financed by
the Maine State Housing Authority.

Occupancy in both projects is expected by late 1981.

Under PL 1979, c. 717, the Bureau of Maine's Elderly is
required to evaluate the two demonstration projects and
to report to the legislative Joint Standing Committee on
Health and Institutional Services.
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RECOMMENDATION #20: EATING AND LODGING PLACES

#20A. Ldicensing; Inventory. The Division of Health Engineering, Bureau 04
Health, Department of Human Services, should continue to be the agency respon-
Adble 50& Licensing eating and Lodging places with Long term resdidents. On o
before June 30, 1981, the Division should compleie an Lnvenfonry 0f eating and
Lodging places which have Long term residents, but no transient guests. The
Lnventory should include the Location of each eating and Rodging place and the
number and type of resdident in each.

#20B. Fire Sagety. There should be a study group to examine whether and how
fine safely needs to be improved in eating and Lodging places which have Long
torm resddents, but no Transient guests. The Commissioner of Human Services
should appoini at Least the following individuals to participate in the group:
a &Qpﬂ@é@ﬂi&i&ve 0f the Division of Health Engdneering, a representative of
the Division of Licensing and Centification, and an owner and a resident of an
eating and Lodging place for Long term residents, In addition, the State Fire
Marshal on his designee should particdipate in the group. The study group
should complete its work on on before June 30, 1987,

#20C., Payments. The Governon should submit Legislation to the 110th Maine
State Legislafure to amend 22 MRSA & 3273 to allow Zthe Department of Human
Services o supplement Supplemenital Secunity Income payments for Andividuats
who Live in eating and Lodging places with Long term resddents.

#200. Resddential Facilities Act. Eating and Lodging places with Long term -
nesidents should be subject Lo The provisions of the Resi{dential Facilities
Act, proposed in Recommendation #25.

MAJOR FINDINGS

The Task Force finds that there are some eating and lodging places which pro-
vide quality room and board services to long term residents, while there are
others which provide inadequate services to them, The Task Force finds,
further, that the State knows very llttle about which eating and lodging places
have long term residents.

The Task Force believes that the Department of Human Services has taken what
can be considered an unnecessarily skeptical view of eating and lodging places
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with long term residents, and that the State should begin to concentrate more
on and encourage the development of the positive aspects of these places.

DESCRIPTION OF EATING AND LODGING PLACES

Numbers: There are 400 combination eating and lodging places (includ-
ing motel chains with restaurants) in Maine, licensed by the
Division of Health Engineering. It appears that only a
small number of these 400 cater to elderly residents or
other individuals with long term care needs., In a recent
study of eight eating and lodging places with long term
residents, the Maine Committee on Aging found that the size
of the places surveyed range from six to 50 residents.

Deginition: 22 MRSA & 2491, sub-8§ 6, defines an "eating and lodging
place'" as any 'building or structure or any part thereof
kept, used as, maintained as, advertised as or held out to
the public to be a place where eating and sleeping or sleep-
ing accommodations are furnished to the public as a busi-
ness, such as hotels, motels, guest homes and cottages."
Some of these places present themselves as providing pro-
grams for individuals with long term care needs.

Regulation: . The rules promulgated by the Department, regulating eating
and lodging places, concentrate on sanitation require-
ments for food preparation, personnel, equipment and utensils;
storage of equipment and utensils; sanitary facilities and
controls; and construction and maintenance of physical facil-
ities. The rules do not mention the provision of personal
care or health care.

The Division of Health Engineering inspects eating and
lodging places two times a year. When an inspector be-
lieves personal or health care is being provided, this is
reported to the Division of Licensing and Certification,
Bureau of Medical Services., The latter division does not
have access to eating and lodging places under law, and
must rely on good-will admittance by the owner or on a
court-ordered search warrant to follow up on the referral.

Stafing: Rules for eating and lodging places make no reference to
an operator or administrator. In its study, the Maine
Committee on Aging found that one facility is administered
by a Board of Directors, composed of local community
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leaders, Others are owned and administered by one indi~

dual. Some places have the individuals in charge living

full time in the facility, while others have individuals

come in around the clock to supervise the residents. The
size of staff varies greatly among the places.

Many of the residents of eating and lodging places pay their
own expenses, In its study, the Maine Committee omn Aging
found that the method of payment in eating and lodging places
varies: Some places are well endowed; others have residents
sign over all their assets in exchange for care for life;

and others simply charge a monthly rate.

At present, there is no way that an individual who re-
ceives Supplemental Security Income payments can get addi-
tional assistance from the State to pay for the difference
between the rate of an eating and lodging place and the
amount of the SSI payments. The same individual would get
supplemental state assistance if he or she were placed in
a more expensive boarding care or adult foster care facility.
The State could save money by supplementing SSI payments
(22 MRSA § 3273) to individuals residing in eating and
lodging places and, thereby, preventing unnecessary place-
ment in more intensive, more expensive boarding care
facilities.

The Department of Human Services has been concerned that
there are eating and lodging places which house elderly or
other residents who, in fact, need nursing home or boarding
home care. The Department often learns about eating and
lodging places after former residents in declining health
have been admitted into a boarding or intermediate care
facility.

Occasionally, the Department receives a request for assis-
tance to locate a boarding care bed for an individual, and
later finds that the individual is residing in an eating

and lodging place instead. The Department becomes con-

cerned that the individual is receiving care that the facility
ig not licensed to provide or that the individual is not re-
ceiving the care required.

The Department has also been concerned that some facilities
which have failed to receive a license to operate as a
boarding care facility because of physical plant, budgetary
or other limitations, have been able to receive a license
to operate as an eating and lodging place.
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The Maine Committee on Aging found that all of the eating
and lodging places studied provide three meals a day,
family-style around a table, plus snacks. Residents are
ambulatory and encouraged to be independent. Residents are
responsible for their own finances.

Individuals in charge of the places surveyed indicated con-
sistently that they care for residents who become ill only
for a short time, and that residents with extended illness
are relocated to nursing homes or hospitals, if necessary.
Residents are responsible for taking their own medications.
Assistance is provided, when needed, in bathing or dressing.

The Maine Committee on Aging's study concluded that the
residents of the eating and lodging places seem to be as
well cared for or better cared for than residents of board-
ing care facilities. The study also notes .that eating and
lodging places seem to encourage independence, while board-
ing care facility residents - through extensive rules - are
encouraged to be dependent,
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RECOMMENDATION #21: ADULT FOSTER CARE FACILITIES

#21A. Changes Required 4in Licensing Law. The Governor should submit to the
170Zh Maine State Legislature Legislalion to modigy PL 1979, c. 725 by:

- Repealing the sunsel provisdion which states that "aules adopited in
1980" by the Depariment of Human Services for the approval of oster
care facllities "shall expire on December 31, 1980";

- Authonizing rates based on Level of care and establishing minimum
rates which the State must pay; and

- Requiring one set of standards for both foster care and boarding care
gacilities which have A4{x on fewer beds.

#21B, Responsibility. The Bureau of Resource Development, Department o4
Human Services, should not be responsible for Licensing adult (oster care
facilities.

#21C. Resddential Services Act. Adult foster care facilities should be sub-
fec Lo The provisdions of the Resddential Services Act proposed {in Recom-
mendation #26.

#210. Case Management. There should be individual program plans for residents
0f adull fosten care facilities, developed through the case management process
proposed in Recommendation #29.

#21E. Training. (See Recommendation #47)

MAJOR FINDINGS

The Task Force finds that PL 1979, c. 725, enacted by the 109th Maine State
Legislature, is confusing and requires modification. The Task Force also
finds that the Division of Adult Protective Services, Bureau of Resource
Development, is overburdened and understaffed, and, therefore, should not be
expected to handle the approval process for adult foster care facilities.
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DESCRIPTION OF ADULT FOSTER CARE FACILITIES

At present, there are over 200 approved adult foster care

" facilities in Maine serving approximately 300 individuals

who receive Supplementary Security Income., The Veterans
Administration also approves a number of foster care facil-—
ities for use by veterans,

There are not enough adult foster care facilities avail-
able for individuals who need extra services, especially
those who are mentally retarded or who have phys-

ical handicaps. There is also a need for more facilities
skilled in providing support for those with chronic mental
health problems. Facilities are needed in urban as well
as rural areas,

P.L. 1979, c, 725, signed into law by the Govermor on

April 2, 1980, adds the category of "adult foster care
facility" to the Chapter (22 MRSA c. 1664) on boarding

care facilities. This law states that '"no adult foster
care facility may be eligible to receive state reimburse-
ment without first being approved by the Department of
Human Services." The law requires the commissiomer to
adopt ''rules concerning admission policies, safety, sanita-
tion and protection of civil rights." The law also states
that these rules '"shall expire on December 31, 1980."

Adult foster care facilities are not subject to licensure.
Instead, the Department of Human Services has established
a less rigorous "approval" process. The original intent
of P,L. 1979, c. 725 was to establish a licensure pro-
cess. Prior to the enactment of this legislation, the
Department carried out its approval process without any
specific statutory authorization. The sunset provision
and reference to ''being approved" in Chapter 725 reflect
the Legislature's ambiguity about precisely what role the
Department should play in regulating adult foster care
facilities.

The definition of adult foster care facility enacted by
Chapter 725 overlaps with the statutory definition of
boarding care facility. The law now states that adult
foster care facilities serve four or fewer residents and
boarding care facilities serve two or more residents.

Operators of adult foster care facilities receive $255
per month for each resident who receives benefits under-
Supplemental Security Income (22 MRSA § 3271). The
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rate for a resident who has private sources of income can
be determined jointly by the operator and the resident,

SSI recipients are allowed to keep $25-345 per month for
personal expenses. The Bureau of Mental Retardation can
supplement this rate, in limited instances, when its clients
have gpecial needs to be met. The rate paid by the Veterans
Administration is somewhat higher and is paid for with fed-
eral dollars.

Quality of care in adult foster care facilities is an

issue. While, ideally, facilities should be rehabilitative,
most are not and can foster further dependency. It is ques-
tionable who would provide these rehabilitative services

and what funding sources could be used. However, vocational
rehabilitation services might be used to a greater extent.

A special type of facility is needed for individuals who may
need help with specific activities of daily living, or for
whom rehabilitation is a goal.
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RECOMVENDATION #22: BOARDING CARE FACILITIES

#22A. New Categonies of Facilities. There should be new and separate
categories for The various Types of pacilities presently Licensed as board-
ing care facilities, These facilities, Lincluding group homes, Transitional
Living facilities and regular boarding care facilities, should be Licensed
pwisuant to the Resdidential Services Act proposed 4in Recommendation #26.

#29B. New Level o4 Care. There should be a new Level of boarding care gor
ndivtduals who need a degree of supervision and assistance which 45 more
than boarding care facilities are presently authorized to provide, but Less
than that provided in intermediate care facilities, which:

Reimbuwrsement. Should be redmbursed under the State Medicaid Program;

Focus. Should focus on the social, emotional paychological and physical
needs of residents;

Name. Could be called ICF-BC (Lntermediate care facilily for boarding care);
Size. Should include facilities with over 15 beds; and

Residential Facilities Act. Be subject to the provisions of the Residential
Facllities act proposed in Recommendation #26,

#22C. Standards. Standards for boarding care facilities, including group
homes and Transitional Living facilities, should be "psychosocial" in nature
rather than medical:

Definition. "Paychosocial" services should build on the strengths and poten-
Tials of nesdidents and should include:

- Independent Living skills training (development of skRiLLs in daily
decisdon-making, personal budget planning, personal hygiene, cooking,
et cetenal;

- Employment skiLLs training (evaluation of current and potential employ-
ability, development of vocational plans gor individuals, and partici-
pation in transitional employment orn a sheltered workshop); and

- Social sRLLLs training (development of skills for interpersonal social
behaviorn through group therapy).
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Participation. The Depariment of Human Services should actively seek consumer
and providen participation prion to and during development of new Licensing
standards gor group homes and transitional Living facilities.

#22D, Case Management. An assessment of needs, problLems and abilities of
rnesddents of boarding care facilities should be undertaken, as part of the
case management process proposed in Recommendation #29. Placement of Andi-
viduals in boarding care facilities and individual program plans for the resi-
dents should be accomplished pursuant fo the process descrdibed in Recom-
mendation #29.

Operatons of boarding care facilities should have Linformation about each
nesddent' s signifleant previous history and cuwrrent treatment plan, and should
be informed about any difficulties on extenuating circumstances involving the
resdident., Operatons should participate in the discharge planning process {or
nesddents coming into facilities grom mental health institutes orn other nesd-
dential facilities,

#20E. Senvdices. In onden Zo (ALEL in the gaps in activities and services Ln
boarding care facilities, the following actions should be Zaken:

Activities. The State should require and pay for a highern Level of activity
(ncluding social, paychological and vocational services) so0 that facilities
will more closely approximate "normal" home situations. In addition, Zhe
State should provide for increased responsibilities fon activity coordinatorns
and commensurate salary Lincreases forn these coordinators.

Mental Health Services. The State Medicaid Plan should be amended to designate
pactlities as eligible sites gor the delivery of mental health services by

both community mental health centers and private providers of mental health
senvices, A condition of state funding for community mental health centers
should be the development of cooperative agreements, between the centers and
facilities., A suitable portion of This funding should be allocated for ser-
vices Listed in the cooperative agreements, which are not allowed under the
State Medicaid Plan or other third-party payors. The emergency services of
community mental health centers and acute care hospitals should provide, as

a priondty, cnisds intervention at the sdite where the cnisds occurs to residents
of boarding care facilities land to consumers of Long term care services who re-
sdde in other settings).

Vocational Services. The Bureaw of Rehabdllitation, Depariment of Human Services,
should strenglhen and expand Lts efforts Lo serve the most severely disabled, Lin-
cluding the emotionally disabled resdidents of facilities and resdidents with
Little on no employment potential. The Bureaw of Rehabilitation should ensure
that counselors are provided with modifdied success crditeria. (See also
Recommendation #10)

Tramsporiation. Small gacilities should be reimbursed for tramsportation ser-
vices and should be encouraged fo become Lnvolved in car pooling and group
puwichasing of Linsurance for vehdicles.
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#22F, Encouraging Independence., The §ollowing steps should be Zaken to
encourage resddents Lo be Andependent:

Standards. Licensing standards should be reviewed and modifled to encourage
nesidents to function more independently. Regulations for particular client
groups should be developed to address the particular needs of each group.

Physdical Plant. Physical plant requirements should be modified to enable the
creation of more home-Like settings. Facllities designed to serve physically
disabled individuals should meet Amerdcan National Standards Institute access-
Lbiﬁity cdtenia, as well as any Astandards adopted by the Maine Siate Housing
Authordity.

Legiskation, The Governon should submit Legislation to the 110th Maine State
Legtslature to amend the Licensing statutes for boarding care facilities

{22 MRSA & 7904) 40 that all facilities with 15 beds on fewer will be allowed
to meet Less strningent Life Safety Code standards. (The Law presently Lncludes
his as a special provision forn facilities forn the mentally retarded. The sug-
gested Legislation would simply make the special provision a genenal provision,
applicable to all facilities with 15 beds or fewer.)

Resddential Facilities Act. ALL of the proposals under this recommendation
(#2ZF) should be 4ncorporated to the Residential Facilities Act proposed under
Recommendation #26.

#22G. Physdcally Disabled. The Department of Human Services should recognize
The wse of Thansditional Zlving facilities connected fo independent Living pro-
grams as a viable option for severely physically disabled individuals. The
Department should amend the State Medicaid Plan to enabfe these indivdduals to
recedlve personal care assistant servdces {n these facilities.

#22H, Coordination. There should be reorganization of functions relating o
boarding care facllities within the Depariment of Human Services in order Zo
achieve greaten regional conformity, as well as state-Level coorndination.
There should be a single responsible entity, other than the Commissioner,
ultimately responsible for decisions relating to all aspects of boarding care
facilities.

There should be a boarding care facllity Lnformation system to apprise agencies
and individuals of vacancies on a facility-by-facllity basis.

#2721, Substandard Facilities. (See Recommendation #31)

#22J. Paymenits; Ceiling. (See Recommendation #36)
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#22K. Development of Nonpro§it Facilities. [See Recommendation #43)

#22L. Wages. |See Recommendation #45)

#22M, Tradining and Qualifications. {See Recommendation #47)

MAJOR FINDINGS

The Task Force finds that because boarding care facility licensing statutes
and regulations apply to a great variety of facilities, they are not always
responsive to the goals of particular types of facilities,

The Task Force also finds that because there is inadequate funding for boarding
care facilities, there is a lack of programs and services for residents of

these facilities,

The Task Force also finds that residents of most boarding care facilities are
not encouraged to live their lives as independently and normally as possible.

CURRENT SYSTEM OF BOARDING CARE FACILITIES

Numbers : There are over 300 licensed boarding care facilities in
Maine, ranging in size from three beds to over 100 beds.
Approximately 235 facilities have six beds or less and
83 facilities have over six beds. Almost 3,500 individuals
live in these facilities, including over 1,300 in the small
facilities and over 2,000 in the facilities with over six
beds. These facilities are licensed by the Division of
Licensing and Certification, Bureau of Medical Services,
Department of Human Services.

Deginition: Maine law (22 MRSA § 7901) defines a "boarding care facil-
ity" as "a house or other place having more than two resi-
dents which, for comsideration, is maintained wholly or
partly for the purposes of boarding and caring for the
residents." This section of the law goes on to define
"resident" as "any aged, blind, mentally ill, mentally
retarded or other person 16 years of age or older who is
not related by blood or marriage to the owner or person in
charge of the boarding care facility in which the resident
lives."
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Most boarding care facilities are comverted, two=-story
family structures. Very few (around 12) are single story
new buildings that comply with the Life Safety Code. Some
are converted apartment buildings,

There are no statutory licensing provisions or standards
geared specifically to a category called '"small group
homes.'" The special category of boarding care facilities
with six or fewer beds for mentally retarded individuals
referred to above are commonly known as small group homes.
There are around 60 boarding care facilities serving men-
tally retarded residents. These are distinguished from
other boarding facilities of the same size by the higher
rates of reimbursement required under 22 MRSA & 7906 and by
the fact that most of them are private~nonprofit agencies,.

Around one-third of all boarding care facilities have
mentally retarded residents, The licensing statutes for
boarding care facilities sets up two special categories of
facilities for mentally retarded individuals.

22 MRSA & 7904, sub-8 3 allows any boarding care facility
for mentally retarded individuals 'which has a capacity of
less than 16 beds'" to comply with fire and safety pro-
visions for eating and lodging places. These provisions
are less stringent than provisions applied to other board-
ing care facilities of that size and larger.

22 MRSA § 7906, prohibits the Department of Human Services
from denying, "'solely by reason of size, to any boarding
care facility which has a capacity of six or less residents
and which serves only mentally retarded persoms...'" reim-
bursements based on reasonable costs,

There are no statutory licensing provisions, standards or
reimbursement mechanisms geared specifically to transitional
living facilities (including halfway houses). Some of these
facilities are licensed by the Department as boarding care
facilities and others are licensed as eating and lodging
places, Transitiomal living facilities which provide men-
tal health services must also be licensed by the Department
of Mental Health and Corrections, insofar as program con-
tent and procedures are concerned. (34 MRSA § 2052-A)

Presently, in Maine there are three licensed halfway houses
providing services to a total of 31 adult residents, There



are four more tramsitional living facilities on the draw-
ing board, of which one will be financed by the Farmers
Home Administration and three of which will be newly con-
structed and financed by the U. S. Department of Housing
and Urban Development. In addition, there are six halfway
houses serving 35 individuals at Augusta Mental Health
Institute and one halfway house serving 15 individuals at
Bangor Mental Health Institute.

The average length of stay in existing halfway houses 1is
eight months. The cost of one facility located in Augusta
is $100,000 per year. In three years this facility has
served 45 individuals,

Rates: Boarding care facilities with six beds or less (other than
facilities for mentally retarded individuals) receive $305
per month per resident., Facilities with over six beds are
reimbursed for reasonable costs, based on principles of
reimbursement very similar to those used for intermediate
and skilled nursing facilities. However, the facilities
with over six beds have a teiling of $465 per month per resi-
dent. The capital costs (interest, depreciation and taxes)
are paid in full, in addition to routine service costs.

MAJOR ISSUES

Catch-ALL "Boarding care facility" is a catch-all category for many

Category: different kinds of facilities. Except for small facilities
(fewer than 16 beds) for mentally retarded and other devel-
opmentally disabled individuals, the law gives no special
consideration to the different kinds of facilities., The
following facilities are all licensed under the same laws
(22 MRSA c. 1663 and 1664) and rules adopted thereunder:

- large facilities, often characterized by a nursing
home-like atmosphere and very few activities;

- large facilities for the well-elderly, which are
very much like congregate housing programs;

- small boarding homes with restrictive, dependency-
creating supervision and very few activities;

- small group homes for mentally retarded and other
developmentally disabled individuals, characterized
by a home-like atmosphere and heavy programming, both
in homes and out in the community; and
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- transitional living facilities (that is, halfway houses)
for chronically mentally ill individuals, characterized
by a home-like atmosphere and a heavy emphasis on pre-
paring residents for independent living out in the
community.

New construction of boarding care facilities is impossible
because of ceilings placed on reimbursement. Construction
standards for boarding care facilities differ only slightly
from standards for intermediate care facilities. The

basic differences are in door and corridor size: Boarding
care facilities must have corridors that are six feet wide
and doors that are 36 inches wide, while intermediate care
facilities must have eight-foot corridors and 42-inch doors.
Because these standards are so similar, it appears that
boarding care facilities could be comstructed to meet
intermediate care standards for only a small increase in cost.

The State could adopt a new level of boarding care which is
less intensive than intermediate care and which would be
appropriate for individuals residing in certain boarding
care facilities. The State could licénse the 12 or so
single~story new boarding care facilities at this new.level
of care, This new level of care would provide incentives
to build new boarding care beds, because a 70 percent
federal match for these beds would be available under the
Medicaid Program.

There are some estimates of the extent of use of boarding
care facilities by different types of individuals. The
Bureau of Maine's Elderly, Department of Human Services,
estimates that 2,665 elderly individuals reside in board-
ing care facilities.® The Community Support Systems Project,
Department of Mental Health and Corrections, estimates that
around 600 deinstitutionalized mentally ill individuals re-
side in boarding care facilities. One third of all board-
ing care facilities have mentally retarded residents.

However, of the 3,500 residents of these facilities, the
Department of Human Services is not able to state with
precision how many elderly, physically disabled, mentally
retarded, or chronically mentally ill: are not severely
disabled, receive no govermmental support and have chosen
to live in a boarding care facility, and are clients of
the Department of Human Services, or other agency.

Kevin Concannon, Commissioner of Mental Health and Cor-
rections has noted that as mentally retarded individuals
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have been moved to higher quality placements, vacancies
they have left in boarding care facilities have been
filled by the chronically mentally ill.

The State collects no data to indicate the health, mental
health or social needs of residents of boarding care facil-
ities. Because residents are not assessed, problems are
discovered in a haphazard, case-by-case manner. There is
no tracking of residents as they move into and out from
boarding care facilities.

Many residents complain of boredom and isolation in
boarding care facilities. The level of activities and
community interaction varies widely among facilities.

The Principles of Reimbursement of the Department of
Human Services state that ome half hour per week per resi-
dent is the minimum allowable time for resident activities
coordinators. Justification and prior approval are re-
quired for more than one half hour per week per resident,
but the Principles do not include the criteria that will
be applied.

Operators have little financial inducement to operate more
than custodial care facilities, There are no standards in
effect for the social, vocational, avocational and "life
skills" training which many residents need.

At present, there are no individual program plans for most
residents of boarding care facilities., Inappropriate
placements and transfers will continue to occur, unless a
plan addressing specific needs is developed and carried
out for each resident.

Many residents are able and willing to become productive
members of the community, while still living in the sup-
portive enviromment of a boarding care facility. There
has been no concerted effort to assess the potential of
residents for employment.

Transportation for residents of boarding care facilities
is a major gap.

The staff of boarding care facilities are not equipped to
deal with either emergency or non-emergency mental health
problems of residents. At the same time, lack of support
by community mental heatlh centers adds to the inadequacy
of mental health services for the residents, Individuals
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who have been "deinstitutionalized" from Augusta Mental
Health Institute or Bangor Mental Health Institute and
elderly individuals who are becoming progressively more
disoriented are the residents in greatest need of these
services,

Specific problems include:

-~ lack of participation in admission and discharge
planning from the two mental health institutes;

- differences in discharge planning between the two
institutes;

- lack of availability of clinical staff of community
mental health centers to boarding care facilities
for routine follow-up or crisis intervention;

- inability to adequately monitor medications;

- inability to refer residents back to a state
institute when this is clearly needed;

- lack of training to help staff of boarding care
facilities understand and deal with residents ex-
hibiting psychiatric problems,

The State pays lip service to "least restrictive" environ-—
ment, '"mormalization' and home-like settings. However,
the licensing and reimbursement policies of the Department
of Human Services do not provide the incentives to trans-
late these principles into reality.

For example, small group homes can provide a very normal
and supportive enviromment for many clients., However,
boarding care facilities with six beds or under (except

for facilities for mentally retarded residents) are paid
less per resident than larger facilities are paid., These
facilities are clearly in a less favorable financial
position than the larger ones. Available capital for
opening small facilities, particularly by nonprofit groups,
is practically non-existent.

In addition, licensing regulations seem to assume that
residents are unwilling or unable to do anything for
themselves and that all daily and routine tasks must be
performed by staff.
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Another problem with licensing regulations is that they
seem to encourage facilities to have an institutiomal
rather than a home-like atmosphere. The regulations
make it extremely difficult to renovate existing struc-
tures which could be more cost—-effective and therapeutic
than building new facilities. The emphasis is needed on
how to make the physical plant meet the program needs of
residents.

There appears to be a tendency for operators to dis-
courage residents from developing self-sufficiency and to
avoid residents who are more independent. This tendency
may be caused by a fear that such residents will create
more work for staff who are-already overworked.

Coordination: There is fragmentation and lack of collaboration on the
part of agencies involved with boarding care facilities.
For example, there have been discrepancies between deci-
sions made by the Division of Hospital Licensing in the
Bureau of Medical Services and the Division of Health Care
Audit in the Bureau of Administration, regarding prior
approvals for training and other activities.

It is difficult to decipher standards, regulations, and
policies for boarding care facilities, because responsi-
bility for these facilities is diffused among several
different agencies in the Department of Human Services.
Other than the commissioner, there is no single entity
ultimately responsible for decisions relating to board-
ing care facilities.

In addition, there is evidence of wide variation among
regional offices and individual employees in the inter-
pretation and application of standards, regulations

and policies.
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RECOMMENDATION #23:  INTERMEDIATE CARE FACILITIES

#23A, Specialized Intermediate Care Facilities., The following steps should
be faren To develop specialized intermediate care facllities:

Mentally Retarded Individuals: The Department of Human Services and the
Bureau of Mental Refardalion should continue to work together to develop
ICF-MR (Antermediate care facility fon The mentally refarded) regulations
that will result 4in the Least restricetive facllities,

Chvondcally Mentally 1L Individuals. The Governor should urge officials in
the U, S. Deparitment of Health and Human Services to adopt ICC-MH |intermediate
carne center for mental healith) regulations. The Department of Mental Heallh
and Cornections should Zake the fLead in obtaining from the U. S. Department of
Health and Human Services a grant or a walver which would enable the State to
try out the ICC-MH on a demonstration basis, as a (inst step toward developing
these gacilities where They are needed.

Physically Disabled Individuals. The Department of Human Services should in-
vestigale The destnability and possibility of developing Aintermediate care
faclities for physically disabled individuals.

#23B. Rehabilitation Services. The Depariment of Human Services should:

Maintenance Therapy. Adopt a more {(Lexible approach to the Lssue of mainten-
ance Therapy and should redimburse for repetifive physical and occupational
therapy services provided by qualified therapists in intermediate care
gacilities;

Policies and ALLowances. Review {ts policies and allowances for physical ther-
apy services and occupational therapy services and Lncrease them so that pro-
videns will be willing to make these services available;

Adldes, Redmburse intermediate care facilities fon The cost of physical and
occupational therapy aides, above and beyond normal stagfing patterns, in
accordance with standards mutually agreed upon by the Depariment and the
facilities;

Trhaining and Consuliation. Permit intermediate care facilities Zo engage the
sernvices of consuliant physical and occupational therapists for the purposes
04 team conferences and stafs education and training Lin safety procedures

and care of resdidents;
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Restorative Nursing. Review provisdions in the Prdinciples of Redimbursement
nelating to Licensed nursing stafh, with a view Zoward assuring the provision
of "restorative" (that i, rehabilitative] services Lo resdidents of Linter-
mediate care facilities; and

Social Services. Recognize the importance of professional socdal service con-
sultants (including, particularly but not necessarily solely, individuals with
a Masters degree in social work) by reimbursing forn their services in inter-
medLiate care 5ac££itieA on the same basdis that their servdices are reimbursed
for in skilled nursing gacilities; and work towaad dmproving the qualifications
and training of soclal service designees.

#23C., Resddential Facilities Act. Intermediate care facilities should be in-
cluded <n The Resddential Factlities Act proposed in Recommendation #26.

#230D., Reimbursement.. (See Recommendation #36)

#23E. Wages and Benefits. (See Recommendation #45)

#23F, Training. |(See Recommendations #45, #44 and #48)

#23G., Diserdmination. (See Recommendation #49)

MAJOR FINDINGS

The Task Force finds that in the case of intermediate care beds, supply meets
demand more closely than is true of most other types of long term care services,
As a result, major development of new intermediate care facilities is not re-
quired. The Task Force finds that any development that does occur needs to be
in rural areas and in the area of specialized services for individuals with
particular needs, such as mentally retarded, physically disabled and chronically
mentally 11l individuals.

The Task also finds that the State needs to take several actions to improve the
quality of rehabilitation services provided in intermediate care facilities.

DESCRIPTION OF INTERMEDIATE CARE FACILITIES

Numbers : There are over 140 intermediate care facilities in Maine,
According to the Bureau of Health Planning and Development,
Department of Human Services, almost 8,000 individuals
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reside in nursing homes (that is, intermediate care and
skilled nursing facilities). Over 95 percent of these
8,000 individuals reside in intermediate care facilities.

In 1978, 76.5 percent of these residents were age 75 and
over. Almost 40 percent were age 85 and over. The Bur-
eau's statistics indicate that Maine's population residing
in intermediate care facilities is older than the nursing
home population in the nation as a whole,

Other individuals residing in intermediate care facilities
include the chronically mentally 1ll and the physically
disabled whose degree of disability is such that they can-
not live in the community or for whom alternmate living
arrangements are not available.

In addition, '"medically involved" ICF-MR's (intermediate
care facilities for the mentally retarded) serve mentally
retarded individuals,

The Maine Certificate of Need Act of 1978 defines "inter-
mediate care facility" as "an imstitution which provides,
on a regular basis, health-related care and services to
individuals who do not require the degree of care and
treatment which a hospital or skilled nursing facility is
designed to provide, but who because of their mental or
physical conditions require health-related care and ser-
vices above the level of room and board.'" (22 MRSA § 303,
sub-§ 12)

The statute which authorizes the Department of Human Ser-—
vices to license hospitals, sanatoriums, convalescent
homes, rest homes, nursing homes or other institutionms
"for the hospitalization or nursing care of human beings"
is outdated. (22 MRSA § 1811 et. seq.) It does not use
the term "intermediate care facility,'" even though the
Department licenses over 140 of these facilities.

There has been a large gap in intermediate care facility
beds for mentally retarded individuals., At ome time, the
need for ICF-MR beds was estimated to be 200. A legis-
lative appropriation provided seed money to develop this
number of beds. Presently, six ICF-MR's are in operation,
including two owned and operated by the State., In addi-
tion, the Department of Human Services and the Department
of Mental Health and Corrections have worked together to
promulgate new rules, specifically geared to ICF-MR's.
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Twenty-two group homes will be converted into ICF-MR's
regulated pursuant to these rules and, thereby, reim-
bursed under the Medicaid Program,

The Court Master for the Pineland Consent Decree is con~
cerned about the new ICF-MR rules because, he believes,
they do not satisfactorily meet the two principle objec~-
tives underlying the decree: least restrictive environ-
ment and programming. (See page 9)

There are no specialized intermediate care facilities for
physically disabled or mentally ill individuals. The
Task Force heard compelling testimony about the need to
develop facilities, specifically geared to the needs of
these individuals., For example, the Task Force learned
that sometimes younger, mentally alert, physically dis-—
abled individuals end up in intermediate care facilities,
along with elderly residents with totally different needs,
only because no other service or type of facility is
available.

Rehabilitation services in intermediate care facilities

are intended to restore impaired function and maintain
function at the highest possible level, They include phys-
ical therapy, occupational therapy, speech therapy, hearing
therapy, diet therapy, and social work. In addition to
restoring and maintaining functioning, they can improve

the quality of life and permit discharge from facilities to
homes or less costly alternative living arrangements.

Many of the 8,000 residents of intermediate care facilities
are eligible for rehabilitation services, but few receive
the services. Strong financial and other constraints re-
strict the availability of services.

Rehabilitation services are mandated by regulation for
skilled pursing facilities under the Medicare and Medicaid
programs, They are not required services for residents of
intermediate care facilities, though they are available in
accordance with striectly defined Medicaid criteria,

A distinction is made between rehabilitation and mainten-
ance. The Medical Assistance Manual for the State of
Maine states that "evaluation and restoration therapy are
the only covered service'" and that "maintenance therapy is
not a covered service.'" Physical therapists and providers
of nursing home services dispute the State's contention
that '"the repetitive services required to maintain function
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do not involve the use of .complex and sophisticated phys—
ical therapy procedures, and consequently the judgment and
skill of a qualified physical therapist are not required

for the safe and effective rendition of such services."

They point to the patient with Parkinson's disease, multiple
sclerosis, spastic stroke, lung disorders and arthritis and
suggest the need for hands-on physical therapy over an ex-—
tended period of time without which the resident will
vegetate.

Maximum allowances for physical therapy services are in-
adequate to purchase such services, have not been increased
for several years, and mitigate against the provision of
such services, particularly in smaller facilities with

small caseloads., Nor do they take into consideration trans—
portation needs. In some parts of the State, home bhealth
agencies have refused to provide physical therapy and

other rehabilitation services to intermediate care facility
residents because of the inadequacy of the allowance.

The specialized nature of certain therapy can be a problem.
Occupational therapy designed to promote restoration of
impaired function in activities of daily living involving
the upper extremities is an essential component of the
rehabilitation process. The demand for the service is less
extensive than that for physical therapy; the caseload is
very small and treatment infrequent. The inadequate maxi- '
mum allowance provided by the Department of Human Services
operates against the recruitment of occupational therapists
to serve Medicaid residents. Home health agencies find it
economically unfeasible to provide the service,

Some necessary services are not covered at all under the
State's Medicaid Program.

First, certain supportive services are not covered. The
Department of Human Services does not reimburse inter-
mediate care facilities for the services of physical ther-
apy aides., These services are needed, Also excluded is
reimbursement for those who provide for transportation of
residents to and from the physical therapy room and those
who perform other support services under the supervision
of the therapist. In the absence of reimbursement, the
facility must either absorb the cost of this service or
require the therapist or nursing staff to provide trans-
portation and other assistance. Constraints upon avail=-
able nurse staffing time tend to place the burden upon
the physical therapist.



-86—

Second, the Department of Human Services reimburses a
physical therapist for the initial evaluation of the resi-
dent's needs, the designing of a maintenance plan, the
instruction of staff and the integration of the physical
therapy plans into the total case plan. However, it

does not reimburse the physical therapist for educational
activity with staff on an ongoing basis, to assure the
safety of the resident and staff and the proper implemen-—
tation of restorative case procedures. With the high
staff turnover rate among nurse aides and the financial
risks involved in accidents to residents and staff, it
appears financially prudent to require staff training in
safety procedures in transfer and ambulation of residents
by staff. '

Third, the implementation of a case plan for intermediate
care facility residents involving restorative nursing re-
quires not only the input of professional nurses and phys-
ical therapists, but also an adequate number of trained
nurse aides. Limitations on levels and quantity of nurse
staffing imposed by the Principles of Reimbursement make
it difficult for nursing homes to provide little more than
custodial care. Restorative nursing becomes the first
victim of short staffing and residents are often left to
vegetate,

Finally, the intermediate care facility has been viewed
traditionally in terms of a medical model, a less costly
alternative to hospitalization. The focus of attention by
the regulatory agencies has been on nursing and rehabili-
tation services designed to promote physical well-being.
Social and emotional factors have been and continue to be
ignored in Medicaid patient classification, levels of care
determinations, and staffing requirements, Yet it is the
emotional well-being of the residents, their will to live,
and their feeling of control over their lives that colors
the quality of their lives and often affects their willing-
ness and ability to leave the facility for alternative
living arrangements. The role of the social worker in the
area of rehabilitation which has been accepted by Medicaid
and Medicare in skilled nursing facilities has not been
given the same recognition by the Department of Human Ser-
vices in intermediate care facilities., Social services
may be provided by persons without professional training
and no professional consultation is required. The State
Legislature enacted legislation calling for such pro-
fessional consultation in 1979, but implementation was
postponed to 1981,
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Appropriateness of placement is a national concern, which
is assuming increasing importance in an era of cost con=
sciousness, The Bureau of Health Planning and Development
states that '"while no statewide information exists, na-
tional estimates imply that inappropriate placement may

be widespread."’/ If this were applied to Maine's cur— .

rent estimated 8,000 intermediate care facility popu-
lation, the result would be 1,600 inappropriately placed
individuals,

The Bureau suggests that one way to ameliorate the problem
is to combine the mechanism of "entry level screening"
with a full complement of service alternatives. It adds,
however, that "at present no pre—admission screening pro-
grams exist in Maine." (The Task Force notes that the
Division of Medicaid Surveillance, Bureau of Medical
Services, Department of Human Services, does provide
screening for individuals eligible for Medicaid who enter
intermediate care facilities.)

The issue of inappropriateness of placement in intermediate
care facilities, to whatever extent it exists, will most
certainly not be successfully addressed until these recom-—
mendations of the Bureau are implemented.

A major issue involving intermediate care facilities is

the adequacy of reimbursement for services rendered. (See
also Recommendation #36. At stake are the financial via-
bility of these facilities and the quality of life of their
residents. The State of Maine is the largest purchaser of
intermediate care services. Approximately 85 percent of
intermediate care facility residents receive Medicaid
assistance and the percentage is increasing.

The Department of Human Services promulgates principles of
reimbursement and establishes policies governing reimburse-
ment procedures., Providers question the wisdom of some of
these principles and policies.

It is understandable that in a period of growing inflation
and taxpayers' concern over growing public expenditures for
human services as well as other government services, that
real problems involving priorities and choices exist. It
is hoped that final decisions regarding reimbursement will
allow intermediate care facilities to maintain their vital
role in the provision of services to individuals with long
term care needs,
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Diserndimination: Added to the issue of reimbursement is the concern ex-—
pressed by various agencies of government and consumers
over the preferential treatment by intermediate care
facilities accorded private pay applicants over Medicaid
applicants in the admissions process. (See also Recom-
mendation #49) To the extent that economic pressures
related to rapidly rising costs and fees are driving pri-
vate pay applicants out of the market and forcing them to
turn to Medicaid for assistance, the problem may be ex-
pected to disappear. At present, only a few states deny
providers the right to discriminate on financial grounds
in the admissions process.

Stagf: A major issue relating to the care of individuals with
long term care needs is a shortage of staff, particularly
on the nurse aide level. (See also Recommendations #45 and #46)
This relates primarily to the fact that starting wages
paid to non-professional employees in intermediate care
facilities are either at or near the minimum wage. Low
wages lead to difficulties in recruitment, brief tenure,
high turnover, excessive orientation costs, low morale,
and most importantly, disruption of the lives of residents
who must experience loss of staff, in addition to all the
other losses attendant upon entry into the facility.
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RECOMMENDATION #24:  SKILLED NURSING FACILITIES

#24A. Role Reaffirmed. The Governorn and the Commissioner of Human Services
should reafgim The Amportance of the role of skilled nursing pacilities in
the arnay of Long tenm care services.

#24B. Redimbursement. The Governor should alert members of Maine's Congressional
Delegation To The Threat to the survival of free-standing skilled nursing facil-
Lties, caused by the d&ﬁﬁeﬂent redmbursement rates paid Zo gree-standing and
hospital-based shilled nursing facilities. ($45 per day forn the former and $86
per day for the Latter.)

#24C. Retention in Hospitals., The unnecessary retention of Andividuals in
hospltals should be discouraged. The Professional Standards Review Organdization
and the f{iscal intermediardies under Medicare should monitor more closely patient
needs, adequacy of hospital services to meet those needs and availability of
skilled nursing services to meet those needs. ALso, there should be improved
coordination between physician services (Part B under Medicare) and hospital
senvdces (Part A unden Medicare).

#24D. Availability. The Maine Health Systems Agency should monitorn the need
For and avallab Uity of skilled nursing gacility services in varlows parts of
the State to ensure that those who need these services will receive Zhem.

#24E, Classiflcation. The Department of Human Services should continue £ts
fZexible posture, with respect to the determination of eligibility for ad-
misslon o and continued stay Lin skilled nursing facilities.,

#24F. Resddential Facilities Act. Skilled nursing facilities should be subject
To The provisions of the Restdential Facilities Act proposed under Recommen-
dation #26.

MAJOR FINDING

The Task Force finds that there is a trend to squeeze skilled nursing facilities,
in particular free-standing facilities, out of the array of 'long term care ser-
vices., The Task Force finds, further, that skilled nursing facilities play and
must continue to play an important role in the provision of long term care
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services., Most significantly, the Task Force finds that elderly individuals

in Maine are being denied their right to receive Medicare benefits, because
they are not being classified to skilled nursing care, when needed, as a result
of the fiscal intermediary's interpretation of eligibility under Medicare for

this level of care.

Numbess ;

Definition:

Enactment of
Federal
Legisation:

DESCRIPTION OF SKILLED NURSING FACILITIES

There are approximately 441 licensed skilled nursing
facility beds in Maine; 194 of them are in 10 hospital-
based facilities and 247 of them are in seven free—standing
facilities. Of Maine's 8,000 citizens living in nursing
homes, approximately 3-4 percent are classified as requir-
ing skilled nursing facility care.

The number of skilled nursing beds exceeds the number of
skilled nursing patients in the facilities at any given
time. This may be a result of excess bed supply; un-
availability of skilled nursing patients to fill vacancies,
which are then filled by patients requiring a lesser level
of care; or umavailability of alternative in-home services,
community support services, or institutional care settings
for patients awaiting discharge from skilled nursing
facilities,

The Maine Certificate of Need Act of 1978 defines a skilled
nursing facility as '"an institution or a distinct part of
an institution which is primarily engaged in providing to
in-patients skilled nursing care and related services for
patients who require medical or nursing care, or rehabili-
tation services for the rehabilitation of injured, disabled
or sick persons.'" (22 MRSA § 303, sub-§ 19)

As in the case of intermediate care facilities, the
licensing statute (22 MRSA § 1811 et. seq.) does not use
the term '"'skilled nursing facility,'" even though the
Department licenses such facilities.

The skilled nursing facility came into existence in Maine
in 1967, following passage in 1965 of the Title XVIII
amendments to the Social Security Act, which provided Medi-
care coverage to individuals age 65 and over. In 1972,
there were additional amendments to the Social Security Act,
which extended Medicare coverage to disabled individuals
under age 65 and to those with chronic renal disease,
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The skilled nursing facility was intended to bridge the
gap between the acute hospital and the intermediate care
facility and to provide a less costly altermative to
hospitalization.

To qualify for skilled nursing facility coverage under
Medicare for up to a maximum of 100 days per spell of ill-
ness, an individual must need on a daily basis skilled
nursing or other rehabilitation services for any of the
conditions for which he received medically necessary in-—
patient hospital care of at least three days in duration,
or for a condition which arose while he was in a skilled
nursing facility receiving care for .such condition.

Federal Medicaid regulations waived the requirement for
prior hospital stay; provided for skilled nursing facility
care for an indefinite period of time when medically in-
dicated; adopted a more flexible interpretation of the
rigid Medicare medically oriented eligibility criteria for
admission and continued stay; and allowed for consideration
of "social and emotional factors which may jeopardize the
patients' health and welfare.," -

There is much confusion about interpretations of eligibil-
ity criteria for admission to and continued stay in skilled
nursing facilities. This extends to the public, attending
physicians, discharge planners, members of utilization re-
view committees, state surveyors, and skilled nursing facil-
ity personnel. Much time and energy and expenditure of
funds are devoted to this subject. Omne result is that
physicians are reluctant to certify patients for skilled
nursing care, only to have their judgment questiomed or
countermanded, and patients remain in hospitals for periods
longer than may be necessary,.

Physicians, with some justification, also resist demands
upon their time to countersign medical orders within 48
hours, to make special visits to sign medical necessity
stickers and recertifications, and to engage in a host of
additional paperwork.

Skilled nursing facility services are provided in a vari-
ety of settings: the hospital-based facility with access
to hospital support services, the free-standing facility
with its organized medical staff and laboratory and other
support services, and the free-standing facility which
relies on attending physicians and hospitals for laboratory
and diagnostic services.
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Skilled nursing facility services under Medicare are
funded by the Social Security insurance mechanism and by
private coinsurance and third-party insurance payors.
Skilled nursing facility services have become available
to the medically indigent and categorically needy under
the Medicaid Program on a state and federal matching fund
basis.

Approximately 50 percent of the income obtained by skilled
nursing facilities is generated by Medicaid and Social .
Security sources. Medicare pays for 40 percent of the cost
of care and patients and third-party insurance payors pro-
vide the remaining 10 percent.

Skilled nursing facility services are more labor inten—
sive than those provided by intermediate care facilities,
and are, therefore, more costly. The costs range from
$40~$80 per day. Nevertheless, they are much less expen-
sive than similar services provided in hospitals.

There is a trend toward providing a higher per diem reim-—
bursement rate for the hospital-based skilled nursing
facilities. This will inevitably lead to higher costs for
the public, through increased Social Security and taxes.

In recent months, both Medicare and Medicaid have imposed
ceilings on per diem reimbursement for skilled nursing
facility care of $45 for free-standing facilities and $86
for hospital-based facilities. This imposes a financial
hardship on the free-standing facilities, threatens their
very existence, and has already led to the closing of a
74 bed facility in the Portland area in recent months.
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RECOMMENDATION #25:  STATE INSTITUTIONS

#25A, Part of System. The state institutions fon individuals who are mentally
neforded and mentally {LL should be part of the system of Long term care ser-
vices fon these individuatls.

#7258, Rofe. The role of these institutions should be Zo:

Long Term Servdices. Provdde habilitation, treatment and resdidential services
Lo a small number of Andividuals for whom an Linstitution 44, Lin fact, the Least
nestrietive environment, consistent with the best interests of these {ndivid-
uals, as determined by a program plan for each of these individuals.

Specialized Services. Provide time-Limited, specialized services such as respite
care, emergency service, medical treatment, and other programs for individuals
with unique and complex needs until such time that these programs are availfable
in the commundity.

Resource Center. Senve as a training, educational and resource center o
Andlviduals working with consumers of Long ferm care services, Lncluding oper-
atorns and administratons of facilities and agencies and stafg providing direct
care and support services.

MAJOR FINDINGS

The Task Force finds that, at the present time, there continues to be a limited
role for state institutions to play in the array of long term care services,
The Task Force also finds that the cost of services is very high: $30,000 per
individual per year. :

DESCRIPTION OF STATE INSTITUTIONS

History o4 The history of services for the mentally ill in Maine is
Mental Health largely the history of the state mental institutioms.
Institutes: Augusta Mental Health Institute (AMHI) and Bangor Mental

Health Institute (BMHI) have had primary responsibility
for the treatment of Maine's mentally ill. The primary
role of these institutions was to keep patients and soci-
ety safe and to provide adequate comfort, food, medical
care, and, lastly, mental health services for the patients.
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The veterans Hospital at Togus and Utterbach's, a small
psychiatric hospital which operated in Bangor in the
1950's and 1960's, also provided care for the mentally ill.

The combined population at AMHI and BMHI peaked at over
3,000 in the late 1950's. 1In 1970, despite the arrival of
eight community mental health centers, the combined popu-
lation at the two institutes was still over 2,500.

In 1972 and 1973 Maine began to '"deinstitutiomalize.'" This
was done in response to numerous federal and state court
decisions, establishing important precedents in such areas
as the right of involuntary patients to procedural safe-

.guards, the right to treatment, the respomsibility to use

the least restrictive form of care, and the right of non-
dangerous individuals to freedom.

By 1974, AMHI and BMHI had a combined population of 900.
At present the combined population is a relatively con-
stant 675-700.

Pineland Center, located in the town of New Gloucester,

‘'was established in 1908 as the Maine School for the

Feeble Minded, 1In 1925 the name of the Institution was
changed to Pownal State School and in 1957 the name of

the school was changed to the Pineland Hospital and Train-
ing Center. It received its current name through legis-
lative action in 1973.

Roughly 350 mentally retarded individuals live at Pineland.

Fiscal year 1979 was the first full year of functioning
under the requirements of the Pineland Consent Decree.
(See also pages 9-10.) Signed on July 14, 1978 by U. S.
District Court Judge Edward T. Gignoux, the decree out-
lined specific standards of care and treatment for Pine-

" land residents.,

The cost of providing care to individuals in the mental
health institutes and Pineland is around $30,000 per
year per individual.
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RECOMMENDATION #26: RESIDENTIAL FACILITIES ACT

#26A. Submit Legislation. The Governor should submit to the 110th Maine
STate Legislature Regislation to modigy and Zo pull together into one part
of the Maine Revised Statutes Licensing provisdions relating to residential
facilities which provide Long team care services. The Legislation should be
known as the "Resdidential Facilities Act of 1981."

#26B, Facilities. The following types of facilities should be Licemsed pur-
suant To the Resddential Facilities Act:

eating and Lodging places with Long Term resdidents and no Thansdient guesits
adult foster care facdlities

group homes

transitional Living facilities, including halfway howses

boarding care facilities

boarding care/intermediate care facilities

intenmediate care facilities

shilled nurnsing facilities

#26C. New Categordies. The facilities Listed in #26B should be regulated
purtsuant to The following categordies of Licensure:

Unsupervised Group Living Facilities. Existing boarding care facilities with
over 15 beds and eating and Lodging places with Long term residents, but no
Trhansient nesidents should be Licensed under this new statutory categoay of care.

Supportive Group Living Facilities. Adult foster care facilities, group homes,
Transional Living factlities and boarding care gfacilities with 15 beds ox undex
should be Licensed under this new statutory category of care.

Boarding Care/Intermediate Care Facllities. Facllities which provide a Level
of care somewhere belween The Zevel provided by boarding care facilities and
the Level provided by intermediate care facilities should be Licensed under
this new statutory category o4 care.

Intermediate Care Facllities. Intermeddiate care [ucilities, which are cur-
nently Zicensed under a genenal statute refernding to hospitals, sanatoriums,
convalescent homes, rest homes and nuwrsing homes, should be Licensed under a
new statutory categony specifically geared to intermediate care factlities.
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Skilled Nursing Facilities. Skilfed nursing facilities, which are cwirently
Licensed under The same general statute as intermeddiate care facilities, should
be Licensed under a new statutory category specdifically geared to skilled nuwis-
ing facilities.

#26D, Standards. There should be basic core standards and procedures applied
o factlities Licensed under all of the new categories. For each category and
for each type of pacility within a categong there should be particular stan-
dards which reflect and are responsive o the needs of the types of Lndividuals.
who resdide in the facility and the goals of the facility to meet these needs.

#26E., Characteristics. The facilities in each new category and the resdidents
0§ each type of factlity should have the characternistics Listed in Chart 1
(next page . ([ntermediate care facilities and skilled nuﬂAing facllities are
not included in the Chart, because these are not new categordes of facilities.)

#26F, Other Recommendations. The pertinent paris of Recommendations #20-#24
should be incorporated <nfo the Resdidential Facilities Act.

MAJOR FINDING

The Task Force finds that statutory changes are required in order to make
licensing standards and regulations, and the long term care facilities directed
and affected by them, more responsive to the needs of individuals residing in
the facilities.

DISCUSSION

It is the intent of the Task Force that an important focus
of the statutory changes should be in the area of suppor-
tive group living facilities. It is not the intent of the
Task Force to make significant changes in statutes relat-
ing to eating and lodging places, intermediate care facil-
ities and skilled nursing facilities.

Chart I describes the new categories of residential
facilities.



CHART I. DESCRIPTIONS OF NEW CATEGORIES OF RESIDENTIAL FACILITIES

Characteristics S

Category of . R Characteristics Agency .

Facility or Size of ) N of Responsible : ‘.

Facilities Regidents Facilities «for Licensing B
. . . . : ] *

Unsupervised Group Living Any Size e Able to function independently. ." @ If 15 or fewer beds, must meet Division of Health

Facility

(cating and lodgiag

facilities with long

term residents, but

no transient guests and some

Tregular" boarding care :
facilities.)

Supportive Croup Living *15 Beds or
Facility fewer
(includes adult foster
care facilities, group
hones, transitional living
facilities, and some
"regular™ boarding care
facilities.)

Boarding Care-Intermediate
Care Facilities

Over 15 beds

{new level of care)

L d

"

Require no services from facility other

than room and board. i

[E
May need home health or personal care ;
assistant services. i

Psychosocial needs predominate. : &W
Able to function semi~independently. ‘j
i
3l

Require assistance with activities of
daily living and with appointments and |
transportation.

!

May receive minimum medications t
routinely. :

N
Participates in day to day operation of, :
facility. R

Not able to function independently.

Need limited physician and nursing |
services.

Havepsychosocial needs. May be con- b
fused. !

13 .
Require assistance with activities of
daily living.

Receive medications which require
monitoring by licensed staff.

May be incontinent.

provigions in eating and lodging
section of Life Safety Code.

e If over }5 beds, must meet pro-
visions in institutional section
of Life Safety Code.

e Must bhave one person "available"
at all times.

e Must meet sanitation requirements
for eating and lodging places.

& Must meet Life Safety Code provisioans
nov required for boarding care facil-
ities with 6 beds or fewer and for
facilities with 15 beds or fewer which
have mentally retarded resideats.

o Must have sprinklers for certain, but
not all types of facilities.

Must emphasize programming to meet .
psychosocial needs.

e May provide special programming to meet
psychosocial needs.

May provide special p}ogrémming to meet
special ngeds. ;

o Must meet fedexal certification standards
under Medicaid. -

¢ Must meet provisions in institutional
section of Life Safety Code.

® Must have a licensed nurse 7 days a
week.

& Emphasis is on psychosocial needs and
maintenance of residents.

Staffing ratio 1is same as for boarding
care facilities.

Engineering

Bureau of Health
Department of Human
Services

Division of Licensing
and Certification
Bureau of Medical
Services

Department of Human
Services

Division of Licensing
and Certification
Bureau of Medical
Services

Department of Human

Services
1
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FOOTNOTES

"The Present and Future Trends in Long Term Care'; speech presented by
Elinor F. C. Nackley, Director, Division of Licensing and Certification,
Bureau of Medical Services, Department of Human Services; November 28, 1978.

"Maine Elderly and Handicapped Housing Needs"; Maine State Planning Office;
December 1978,

"A Report on Congregate Housing'; Bureau of Maine's Elderly, Department

of Human Services; September 1980,

A Study of Eight Eating and Lodging Places; Maine Committee on Aging;
(undated)

"Long Term Care Issues: Paper No. 2: People Needing Long Term Care
Services"; Bureau of Maine's Elderly, Department of Human Services; (undated)

"Interim Report'"; Community Support Systems Project, Department of Mental
Health and Corrections; December 1978.

"Draft Rehabllltatlon and Maintenance Program Plan (Long Term Care for the

‘Elderty)'"s-Bureau of Health _Plenning and Development, Department of Human

Serv1ces, page 42
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BACKGROUND

Recommendations #27, #28 and #29 focus on planning for and coordination of
the plethora of long term care services in Maine.

It is the contention of the Task Force that there are two ways to help indi-
viduals receive long term care services they need and not just services which
happen to be conveniently available., One way is to fund and support new and
expanded in-home and community support services and certain types of resi-
dential services. The second way is to improve the coordination of services.

Coordination of long term care services at the state level can be improved
through joint planning. Coordination of long term care services at the local
level can be accomplished through the 'case management' process, in which
individual program plans, tailored to meet the needs of individual consumers,
are developed and carried out.
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RECOMMENDATION #27: LONG TERM CARE PLAN

#27A. Sdingle Plan Required. A single State Long Term Care Plan for addressing
the Zong Term care needs of Lndividuals who are elderly, physically disabled,
actual and potential adult protective services clients, developmentally dis-
abled on chronically mentally LEE should be completed at Leasit every two years.

#27B. Responsibility for Plan. The Department of Human Servdices should have
prdmary responsibiity gor completing those parts of the plan involving Zhe
elderly, the physically disabled and actual and potential adult protective
senvices clients. The Department of Mental Health and Conrections should have
primary responsibility forn completing those parts of the plan involving the
developmentally -disabled and the chronically mentally LiLL,

#27C. Content of Plan. The plan should:

Prevention. Include steps for preventing conditions which cause individuals to
need Zong term care servdices and for preventing placement in settings or recedpt
0f services which are unnecessarily restrictive orn Antensive;

Purposes. Degine, precisely and concisely, the purposes of The various Long
Tonm cane facilities and services, including the state institutions for the
mentally LLL and developmentally disabled;

Mental Health Needs. Identify and specify ways to address the mental healih
needs of all Types of Long Lerm care clients; and

Implementation and Costs. Describe, clearly and specifically:

- Who 4s nesponsible for carrying out each aspect of the plan and by when,
- The costs {nvolved in carrying out each aspect, and

- The sourcels) of funding which should be used to cover the costs.

#27D. Roke of Commissioners. The commissdioners of both Departments should:

PLanning. Strengthen intra- and interdepartmental planning activities, and

Information, Make sure that information needed for the plans L8 collected in
a oxm That can be compared among agencies, both within each department and
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achoss the two departments.

#27E.  Veadlfines; Submitting Plan to Legislature. The single State Long
Term Care Plan should be completed b% the finst of October of every even-
mimbéred year, beginning in 1982. The commissionerns of both departments
should submit the plan to the Joint Standing Committee on Appropriations
and Financial Affairs and the Joint Standing Committee on Health and In-
stitutional Servdces of the Legislatunre by the §inst day of the Legislative
Aessdion in every odd-numbered year, begdinning in 1983.

#27F. Clearinghouse. In the collection of information gor the purposes o4
planning, coordinating, regulating and paying gor Long team care servdices,
the Depariment of Human Services should refrain grom making unnecessary and
repetitive demands fon the information. The Department should consdider the
creation of a clearinghouse, the purpose of which would be to protect facil-
{ties and agencdes grom having to answer questions more than once.

MAJOR FINDINGS

The Task Force finds that planning for long term care services i1s hampered
by a lack of adequate and uniform data. The Task Force finds that planning
is hampered, almost equally, by severe turf problems among agencies.

SUMMARY OF PLANNING ISSUES AND RESPONSIBILITIES

Data: Throughout the past year, the Task Force has heard, re-
peatedly, that planning by state agencies is hampered by
a lack of adequate and uniform data. Specifically, the
Task Force learmed the following:

- State agencies do not collect data in a way that
facilitates cross-referencing and comparison with data
collected by other agencies.

- Confidentiality requirements sometimes make it difficult

to obtain data.

- Existing state computer systems produce little data that

is useful for planning. Financial, service, and socio-
economic information about consumers of long term care
services 1s scattered among many state agencies. There
is no single access point to this computerized informa-
tion. Nor is staff readily available for writing new
programs to extract needed data.
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Coordination It became quickly apparent to the Task Force that in most
Among instances planning by agencies is done with little coordi-
Agencies: nation with other agencies.

- Federal and state laws and regulations require agencies to
complete voluminous planning in specific areas., Typically,
agencies feel that there are too few staff and too little
time to complete the time-consuming planning required by

laws and regulations.

has been minimal, because agencies do not feel that they
have enough time to do it.

Another reason coordination is weak is because of severe
turf problems which exist among agencies, examples of which
are i1illustrated in Chart II.

CHART IT, EXAMPLES OF TURF PROBLEMS AMONG AGENCIES

Turf problems exist
amonyg agencies which:

Examples:

Have similar functions,

Both created by the Legislature ip 1973, the Maine Human Services Council
and the Maine Committee on Aging both have brvad advisory powers relating
to plans, policies and programs uffecting Maine citizens, The MCOA focus-
eg exclusively on the elderly, while the MHSC advises on the human ser-
vices needs of all others,

Both created as a result of federal requirements under the National Health
Planning and Resource Development Act of 1974, the Bureau of Health Plan-

. ning and Development and tlie Maine Health Systems Agency engage in health

planning.

Have different functions with
respect to the same consumer

groups,

Responsible for the Medicaid Program in Maine, the Bureau of Medical Ser-
vices establishes many policies which affect consumer groups served by
other agencies, The same is true of the Bureau of Resource Development,
which is responsible for the Title XX (social services) Program,

The Bureau of Health Planning and Development engages in planning which
affects consumer groups served by other agencies, The long term cam
section of the 1980 State Health Plam, for example, focuses on the elderly,
‘There has been considerable tension between the BHPD and the Bureau of

s

Compete for the same consumer
groups, .

Maine 's Elderly about the Plan,

Groups representing the interests of mentally retarded individuals resist
efforts to address the needs of the retarded along with the needs of a
slightly broader group - the developmentally disabled, (Mental retardation
is one type of deveiopmental disability,) :

Home health agencies, homemaker agencies and area agencies on aging all
wish to provide services to the same consumer group, that is, individuals
living at home,

The Community Suoport Systems Project, Bureau o: Mentnl Health dnu che
Community Mentul Health Centers both serve innividuals who have heen
discharged from the state méntal health institutes,

Serve different consumer
groups.,

The Dureauy of Maine's Elderiy, the Bureau of Rehabilitation, the Bureau

of Resource Development, the Bureau of Mental Health and the Bureau of
Meutal Retardation all engage in separate planning efforts for the partic-
ular consumer groups they serve, Pushing for the special needs of each

grou? typically tukes precedence gver joint pursuit of mecting common
needs,

Compete for limited dollars,

As the financial picture darkens, competition for funding among all agencies
heightens, The fight for dollars hampers cooperation,

Thus, coordination of planning efforts
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Levels and In addition to the lack of coordination among agencies,
Branches of the Task Force learned that there is a lack of coordina-
Govennment: tion between the State and local levels of government and

between the executive and legislative branches of government.

With respect to levels of govermment, the State might decide
on a particular policy (for example, providing services in
the least restrictive setting), which-municipal ordinance

or resistance can easily thwart (for example, zoning ordi-
nances which prohibit a group home from opening).

With respect to branches of government, the executive
branch learns of changes in federal laws and regulations
(for examples, changes in planning requirements) long be-
fore the legislative branch does.  In order to act respon-
sibly, the Legislature must receive such information more
quickly than is presently the case.

Other Tssues: The Task Force also learned the following:

- Because planning is uncoordinated, providers of long
term care services must submit an unreasonable amount
of duplicative and unnecessary paperwork.

-~ Planning is often dome, but not implemented. For
example, a 3~year "Action Plan' for the chronically
mentally ill was developed by the Community Support
Systems Project. There has been difficulty in get-
ting this plan carried out.

- Planning for the mental health needs of consumers of
long term care services is inadequate and uncoordinated.

- Consumers of long term care services are not suffi-
ciently involved in and informed about planning for
these services.

- There is too little emphasis on preventing conditions
which cause individuals to need long term care ser-
vices and on preventing placement in settings or re-
ceipt of services which are unnecessarily restric-—
tive or intensive.

~ State agencies have not always adhered to the
Administrative Procedures Act during planning pro-
cesses, This appears to be the case, in particular,
in giving sufficient notice about public hearings.

Chart III is a summary of agency planning responsibilities
required by Federal and State law. (See next page)



CHART III, SUMMARY OF AGENGY PLANNING RESPONSIBILITIES REQUIRED BY FEDERAL AND STATE LAW

Name of Agency

Federal Law Requiring Planning

State Law Requiring Planning,

Description of Planning

Deparvtment of Human Sevvices

Bureau of Medical Services

o Medical Advisory Committee

Bureau of Health Planning & Development

e State Health Coordinating Conmittee

Bureau of Maine's Elderly

Bureau of Rehabilitation

¢ Consumer Advisory Council

s Governor's Committee on Employment
of the Handicapped

Bureau of Resource Development

Bureau of Social Welfare

°

Department of Mental Health & Corrections
Bureau of Mental Retardation

e Maine Stdte Planning & Advisory Council
on Developmental Disabilities

e Maine Committee on Problems of the
Meatally Retarded

* Bureau of Mental Health

e Mental Healrh Advisory Council

e Guvernor's Cowmission on Mental
Health Manpower

Title XIX (Medicaid) of the Social
Security Act of 1935, as Amended.

Same

National Health Planning & Resources
Development Act of 1974, as Amended.

Same

Older Americans Act of 1965, as
Amended

Rehabilitation Act of 1973, as
Ameaded,

Same

No federal law

Title XX (Social Services) of the
Sacial Security Act of 1935, as
Amended

Title XVI (Supplemeantal Security
Income) of the Social Securicy Act
of 1935, as Amended

Developmental Disabilities-Act
of 1978

Same

No federal law

Community Mental Health Centers
Act of 1963, as Amended*

No federal law

No tederal law

i

No state law

No state law

22 MRSA 88301 et seq.

Same

22 MRSA 55106882 ,4+5
22 MRSA § 3064

No state law

Ko state law

22 MRSA § 5310 sub 3§ 6,9+14

22 MRSA § 3203

34 MRSA § 2611

34 MRSA § 2614

34 MRSA § 2613

No state law

34 MRSA § 2003

No state law. Established
by Executive Order,

BMS is agency which deva2lops State Medicaid
Plan required by federal law,

MAC advises BMR on Scate Medicaid Plan,

BHED prepares preliminary State Health Plan
& State Medical Facilities Plan. )

SHCC approves the Facilities Plan and pre-
pares a final State Health Plan, based on
work of BHPD & HSA. ’

BME develops information system, comprehensive
state plan, and plans for desirable programs
relating tc the elderly,

BR makes continuing study of needs of dis-
abled and disadvantaged and of how to meet
needs,

CAC advises BR,

=701~

GCEH advises BR,

BRD evaluates & coordinates development of
social services programs in public and pri-
vate sectors. BRD also develops plan for
training social services persoanel.

BSW submits an annual report on the federal
and state supplemental income program to the
Governor & the Legislative Council.

BMR plans, promotes, coordinates & develaops
statewide system of meantal retardation
services.

DD Council advises BMR in its planning activ-
ities, including any starewide plan for facil-
ities required by fedpral law,

MCPMR advises BMR & Commissioner on assess-
ment of present programs, planning for future
programs & developing ways to meet needs of
mentally retarded,

BMH is agency which develops comprehensive
state mental health plan required by federal
law, .

MHAC advises Commissioner on developaent of
state mental health plan.

MGMHP




CHART ITT, CONTINUED

e

Name of Agency

Federal Law Requiring Planniag

State Law Requiring Plaoning,

Description of Planning

Executive Office

State Planning Office

State Cfouncils with Broad Advisory Powers

Maine Human Services Council

Maine Commitree on Aging

Department of Teansportation

Maine Health Systems sgenov¥¥

Area Agencias on Agingk®*

Description: An annual report
and data about the basic housing .
needs of Maine citirens is
required,

No federal law

No federal law

No federal law

National Health Planning &

Resource Development Act of 1974,

Older Americans Act of 1965, as
Amended |

*The Community Mental Heulth Centers Extension Act of 1978 links health and

mental health planning.
¥*Ppjivate , nunprofit agency.

#*¥Private, nonprofit agencies,

S MRSA § 3306-A

©122 MRSA § 5316, sub §§ 3+5

22 MRSA s S112, sub § 345

23 MRSA § 4209

22 MRSA § 301 et seq.

22 MRSA ss 5116-5118

SPO develops housing statistics and
plans

Both MHSC & MCOA advise, consult & assist
Executive & Legislative branches of State
Government. MCOA reviews & evaluates state
and federal plans, policies & programs re-
lating to the elderly. MHISC reviews &
evaluates state & federal plans, policies &
e a) i

glggzlr;? affecting people other than the

DOT divides State into regions for distribu-
tion of state transportation funds. DOT,
with consent of DHS & DMHC, selects a public
transportation agency from each region. Each
year regional agency formulates an operations
plan, which is supposed to address needs of
low income, elderly & disubled individuals,

1
.,—-l
o
un
1

HSA develops an annual statemeant of the goals
.of the State's health care system & strategies
for achieving goals. This is called the
Health Systems Plan, HSA also issues an
annual statement, describing objectives that
will ochieve goals in Health Systems Plan &
settir , priorities for the objectives. This
is called the Aanual Implementation Plan.

BRME divides State into program areas and
designates an agency in each area to develop
an area plan, In order to be approved by
BME, each plan must provide for the estab-
lishment of @ coordinated community program
for delivery of social services to elderly
individuvals living io the area_
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RECOMMENDATION #28: MEDICAID PLAN

#728A. Policy Vehicle, The Governor, the Legistature, the Commissioner o4
Human Sexnvices and the Commissionern of Mental Health and Corrections should
wse the Medicaid Program as a mafor vehicle for formulating and carrying ouk
public policies Ain the area of Long term care, including policies affecting
health care, social and rehabilitative services, deinsiitutionallization,
night to treatment and other areas.

#28B. Updated PLan. To accomplish This, the Commissioner of Human Services
should be required to complete an updated State Medicadld Plan every Itwo years.

#28C. Content of Plan. The State Medicadld Plan should:

Goals. Define, precisely and concisely, the goals and objectives of the
SZate Medicaid Program;

Changes. Describe all changes in the State Medicaid Program which are
proposed for the period covered by the current plan and which have
occwned sdnce the previous plan;

Options. Include a summary o0f §Linancing, regulatory and program options
avallable to the State under the federal Medicald Law and regulations,
and a determination of which of these options are appropriate §or meet-
ing the Long texm care needs of Maine's citizens;

Other Plans. Cite the goals and priorities relating to all aspects of
Tong Tenm care contained {in other plans developed at the state Level;

Dollars. Identify all actual or potentdlal sowrces of state and Local
dollans ("seed money") which can be matched with the federal Medicadld
dollarns;

ELigibility. Describe eligibility cniterdia and the categordies of
Ln34v¢auaZ% served; and

Costs. Analyze the costs of the Program, broken down by:

category of 4individuals served,

age of 4individuals served,

geographic Location of Aindivdiduals served,
type of servdice provdided, and

type of provider.
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#28D. Pubfic Comment. The Department of Human Services should provide oppor-
Tundty for public comment and review by consumers, providers and other Maine
citizens early Ln the process of:

Format. Initially developing and subsequently changing format of and pro-
cedures related to the State Medicaid Plan;

Amendments. Making any amendments to the State Medicald PLan; and
Updated Plan. Preparing the updated State Medicaid Plan every two years.

The Depariment should respond in The Plan to all recommendations which result
grom public comment and review.

#28E, Deadlines; Submitting Plan to Legislature. The deadlfines for completing
and subm{Tting The STate Medicatd Plan shoutd be the same as the deadlines fox
the sdingle State Long Term Care Plan. The State Medicaid Plan should be com-
pleted by the §inst of October o4 each even-numbered year, beginning in 1982,
The Commissdioner of Human Services should submit the updated State Medicaid
Plan to the Joint Standing Committee on Appropriations and Financial Affairs
and o the Joint Standing Committee on Health and Institutional Services of the
Legiskature by the (4irnst day of the Legislative session of every odd-numbered
year, beginning in 1983.

#28F., Medical Advisory Commitiee. The Commissloner of Human Services should
consider stnenglhening and broadening the role and membership of the Medical
Advisony Committee To carry out this Recommendation.

MAJOR FINDINGS

The Task Force finds that there has never been a State Medicaid Plan, that is
well organized and readable, The Task Force also finds that the style of
decision-making regarding the use of state and federal Medicaid dollars has
always been characterized by a few state officials '"calling the shots" and by
considerable ignorance on the part of other policymakers, lawmakers and the
general public about the implications of these decisions. Finally, the Task
Force perceives that often proposals to make use of Medicaid dollars for ser-
vices that are clearly needed and desirable have been rejected not only be-
cause of budgetary constraints, but also because of the difficulty in esti-
mating precisely the costs of such proposals.

DESCRIPTION OF MEDICAL ADVISORY COMMITTEE

Federal Section 246,10, Title 45 of the Code of Federal Regula-
Regulations: tions requires that under Title XIX of the Social Security




State Committee:
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Act, there must be a state Medicaid plan which must
provide that:

- There will be an advisory committee on health and
medical services to the director of the single state
agency which administers Medicaid,

~ The committee will include physicians and other health
professionals; members of consumers' groups, including
Medicaid recipients, and comsumer organizations, such
as labor unions; and the director of the public welfare
department or the public health department, whichever
does not head the single state agency which administers
Medicaid,

-~ The committee "will have adequate oppbrtunity for mean-
ingful participation in policy development and program
administration..."

-~ The committee "will be provided such staff assistance
from within the agency and such independent technical
assistance as are needed to enable it to make effec-
tive recommendations..."

The Federal Government ''urges'" that in all state Medicaid
programs, at least 51 percent of the members of the advis-—
ory committees should be consumers and consumer repre-
sentatives.

In Maine, there is a l5-member Medical Advisory Committee,
with seven professional representatives and eight consumer
representatives. The Committee, which meets around nine
times per year, advises the Director of the Bureau of Medi-
cal Services, Department of Human Services.

It appears to the Task Force that this committee has not
been very active., In fact, few members of the Task Force
were even aware that there is such a committee, Those few
who had heard of the committee knew very little about its
purposes and functioms.
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RECOMMENDATION #29: CASE MANAGEMENT

#29A, Degfinition. "Case management'" should be defined as a fLexible, state-
administened, Locally based process which serves, for Lndividuals who need
Long term care services, as a point of entry LAnto the system of these services,
Case management should include: _

- Indtial and periodic assessment of the Long Zerm care needs of Lndividuals;

- Awrangement for or, Lf needed services are not available, direct provision
04 senvices;

- Monitoring of appropriateness and quality of services;
- Coondination of services for individuals;

~ Tdentiflcation of gaps 4in services for Lindividuals;

- Development of ways to (LLL in the gaps; and

- Vdisible entry points which are acceptable to individuals seeking Long
team care services.

#29B. Scope; Intent. Case management should be provdided throughout the State
and should be avaclable to all individuals with Long term care needs, regard-
Less of income. Case management should not be mandatory for Andividuals who
pay for Long Zerm care services with private funds. Case management should be
developed incrementally, building on strengths of processes already in place.
1t s The Aintent of the Task Force that case management should not create a
new Layer of bureaucracy, should not result in a Lot of new regulations, and
should not involve Large expenditures of money.

#29C. State's Role. The Department of Human Services should administer case
management for The elderly, the physically disabled and actual and potential
adult protective services clients. The Depariment of Mental Healih and Coxr-
nections should administer case management for the developmentally disabled
and the chrondically mentally L, For the purposes of this Recommendation,
the word "admindister" means: defermining how case management should be done;
assigning responsibility at the Local Level for carrying out case management;
and making sure that case management is being carnied out adequately.

The departments should elther: assign state workens Located in Local offices
to provide case management, or enter into contracts with private agencies
which are qualifled to provide case management.
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#29D, Local Agencies' Rofe. Case management should be provided by agencies
aZ The Tocal Zevel, pursuant to the following recommendations:

Criterda. The Department of Human Services and the Department of Mental Health
and Corrections should require each agency which wants Lo provide case manage-
ment Lo meet the following cniterda:

-~ The agency should be unbiased with respect Zo the types of services and
agencdles which, potentially, could be wsed by individuals who need Long
team care services.

- . The agency should be willing and able to work cooperatively and effec-
thvely with other agencdles which provide Long team care services.

- The agency should be willing and abfe to address, §inst, the Long term
care needs of LAndividuals, rather than {ts own needs.

- The agency should agree to offer case management to all individuals
who seek entry into the system of Long term care services through the
agency, regardless of how the Long team care services will be pald foxr.

- The agency should be able Zo provdide advocacy on behalf oﬁ Lndivdduals
who need Long team care services.

- 1§ a provider of direct services, the agency should be able:

o to provide case management §or both Andividuals who are and
who are notl recedving services provided directly by the agency,

0 Lo ensure continudly of case management, even afier the agency
has ceased to provide direct servdices to Lndividuals,

0 to carny out case management according to the model developed
by the State, without regard for the agency's role as a direct
service provdider, and

o to specify a procedure for ensurding advocacy which Ls not related
s0lely to the servdices Lt provides.

Carnyding out Case Management. ALL relevant Local providers.and con-

Aumer grouph and representatives shoudd be involved in establishing a case
management system at the Local Level. The Local case management agency
should: heep all providers and consumer groups fully ingormed about changes
in the case management system; and enter into negotiations and develop
writien cooperative agreements with other agencdies and pacilities regarding
the case management process.
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#29E., Team. Case management should be provided by a team, puwrsuant to the

foZowing recommendations:

Members of Team. The team should include at the fLeast the §olLlowing
ndaviduals

- The 4individual who needs Long term care services, or, Af this is not
possible on appropriate, a representative of the individual;

- A nepresentative of the Local case management agency;
- A physician on nuwse, L4 the client has health needs;

- A socdial worken or psychologist, Lf the client has psychosocial
needs; and

- The individual providing orn Likely to provide most of the service
{gor example, homemaker, nurse, personal care atfendant, alde, et
cetera).

Team Decdstons; Veto. Decisions of the Zeam should be based on a mafordity
vote of the memberns of the team. The individual who needs Long ferm care
senvices or, Lif this Ls not possible orn appropriate, a representative of the
individual should have the right to veto any decision of the feam.

MLx of Services. The fteam should be responsible for putting together a mix
of services, tallored o meet the muliiple needs of the individual consumer
o4 Long term care services,

Responsibility o4 Case Manager. 1 should be the responsibility of Zhe case
management agency fo: Anctially organize the Zteam, enswring that the appro-
priate members are serving on At; set up meetings of and related to the team;
and make sure That the decisions of the fLeam are carnded out.

#29F, Utilization Control, (See Recommendation #32)

#29G. Advocacy. (See Recommendation #50)

#29H. Compatible Plans. Plans for carrying out case management should be
developed pursuant to the §ollowing recommendations:

Responsibility of Commissioners. The Governon should require the Commissioner
04 Human Services and the Commissioner of Mental Health and Conrections %o
work togethen to develop compatible case management plans forn the elderly, the
physically disabled, actual and potential adult protective services clients,

the mentally retanded and the chronically mentally LLL. The Governor
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should also require the two commissioners to:

- Match funding prioaities to the services gaps Ldentified Through the
case management process;

- Assune that funds are availlable for case management; and

- Use case management as a means 04 idaniiéging service gaps for the pur-
poses of planning and funding Long Lterm care servdices.

Participating Agencies, The Commisaloner of Mental Health and Corrections
Anould appoint representatives grom the Bureaus of Mental Health and Mental
Retardation and the Commissioner of Human Services should appoint represen-
tatives grom the Bureaws of Maine's ELderly, Rehabllitation, Resource Develop-
ment, Medical Servdices, and Health Planning and Development fo participate 4in
the development of compatible case management plans. The Governor should
appoint a representative of the Maine Health Systems Agency to participate.

The Governor should designate a Lead agency to help coondinate the develop-
ment of the plans.

Content of Plans. The case management plans should include: Timetables fox
esfablishing case management on a statewdide basdis; undiform definitions; con-
sdstent aequ&&emeniz por the assessment method to be wused fo determine Long
ZTenm care needs of Andividuals; and formats for data collection which will
facilitate the comparison of 4mpontan£ characteristics across the various
groups of consumers of Long term care services.

Deadlines. The gollowing deadlines should be met in the develfopment and
Inplementation of case management plans:

- By June 1, 1981, the Commissioner of Human Services and the Commissioner
04 Mental Health and Corrections should report to the Governor and the
Legislature on the definitions and assessment method|s) to be wsed in
all of the case management plans.

- By January 1, 1982, the two departments should have completed the case
management process for all of their present clients, {ncluding an assess-
ment of the Long term care needs of these clients.

- By March 1, 1982, the two commissioners should report to the Governor and
the Legislature on the resulits of the assessments and the models to be
wsed gor case management.

- By January 1, 1983, fully operational case management processes shoukd
be in place for the elderly, the physically disabled, actual and poten-
tal adult protective services clients, the mentally retarded and the

chronically mentally LEL,
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RelLationship to Other Plans. After the case management process has become
tully operational, «t snould be a primary source of LAngormation to be wsed
in both the sdingle State Long Term Care Plan and the State Medicadid Plan.

MAJOR FINDINGS

The Task Force finds that Maine has a patchwork system of long term care ser—
vices which fails to meet fully the multiple needs of individual consumers of
these services., There is full consensus among Task Force members that: ser-
vices and programs are fragmented; some efforts are duplicated; there are gaps
in some services; some programs work at cross—purposes; and there is a lack of
organization and comprehensiveness in service delivery. The Task Force finds,
further, that this patchwork system has an adverse effect on individual con-
sumers of long term care services.

CASE MANAGEMENT IN MAINE

Deginition: Case management means different things to different indi=-
viduals., To some it means helping individuals who need
long term care services by putting together for them a
package of services and, thereby, sparing them the frus-
trations of trying to piece things together alome. To
others case management means controlling the utilization
of long term care services from the point of view of con-
trolling costs or appropriateness and quality of care.

To others it means something they are already doing, that
is, bringing providers of long term care services together
to plan services for '"cases."

The Task Force defines ''case management' as a flexible
process which serves as an entry point for individuals
into the system of long term care services, and which
includes: assessment of long term care needs of individ-
uals, arrangement for or provision of long term care ser-
vices to individuals, monitoring appropriateness and
quality of the services, coordination of the services, and
identification of and development of ways to fill in gaps
in the services. In other words, the Task Force defines
case management as a process that does all of the things
mentioned in the preceding paragraph and more.

Present The Bureau of Mental Retardation, Department of Mental
Systems Health and Corrections, has developed the most compre~
An Madine: hensive case management system in Maine., Three agencies
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in the Department of Human Services (the Bureau of Reha-
bilitation; the Division of Adult Protective Services,
Bureau of Resource Development; and the Division of Medi-
caid Surveillance, Bureau of Medical Services) provide
variations of case management to their clients.

For two groups, the elderly and the chronically mentally
disabled, case management services are available only on
a haphazard, incomplete basis for only a small number of
individuals, '

Certified home health agencies report that they are re-
quired by Medicare regulations to provide case management
services for their clients.

Chart IV is a summary of existing case management systems

in Maine, (See pages 115 and 116)

Appendix A of this Report includes a summary of eight case

‘management approaches used in other states. The Task Force

believes that the State of Maine should consider these ap-
proaches as it develops its own approaches to case manage-
ment. ’ )

Case management has been one of the most provocative issues
discussed by the Task Force. While a solid majority of the
Task Force favors the concept of case management, it is im-
portant to touch upon the arguments raised by individuals
who are opposed to it,

The most persistent argument made against case management
has been that when there is such a small pot of public
funds, it should be spent to pay for long term care ser-
vices and not to pay the salaries of professionals who
will "manage" cases, but who will not provide direct ser-
vices., A related argument has been that case management
will increase government bureaucracy, because it will be
"state administered.'" In response to these arguments, the
Task Force has recommended that ''case management should not
create a new layer of bureaucracy, should not result in a
lot of new regulations, and should not involve large ex-
penditures of money."

Another argument vociferously raised against case manage-
ment has been that individuals whose cases are being man-
aged will lose their freedom of choice. The Task Force
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firmly believes that in no instance should case management
result in manipulation or coercion of an individual. The
Task Force has recommended that '"the individual who needs
long term care services, or if this is not possible or
appropriate, a representative of the individual should have
the right to veto any decision' made pursuant to the case
management process. The Task Force has also recommended
that individuals who are paying for long term care services
with their own funds should not be required to become in-
volved at all in the case management process,

A third argument posed against case management has been
that case management already happens and is required under
Medicare law for community and home health agencies. The
Task Force believes that the weakness in this argument is
that while case management occurs for individuals while
they are clients of a community or home health agency, it
does not continue when they are no longer clients,

Finally, it has been argued that having a case management
system does not mean that services which simply do not
exist will somehow miraculously become available. Many
agencies which provide long term care services have com-
mented about how frustrating it is to receive referrals
from advocacy groups- (coordinators of services which do not
provide direct services themselves) and to be unable to
provide services to the individuale referred because of in- -
sufficient funding and staff, The Task Force acknowledges
that this is a problem and realizes that case management
is not a panacea,

The Task Force has been disappointed that discussions
about case management have been punctuated by the turf
problems described under Recommendation #27. The Task
Force believes that agencies can and, indeed, must begin
to work together to develop effective case management sys—
tems which are in the best interests of the consumers of
long term care services,




CHART IV.

EXISTING CASE MANAGEMENT SYSTEMS TN MATNE

Type of Consumer of
Long Term Care Services

State Agency Involved Legal Requirements

Approach

Source of Funding

Elderly individuals

Physically disabled
individuals

Incapacitated individuals

Bureau of Maine's Elderly, None
Department of Human

Services

Bureau of Rehabilitation,
Deparcment of Human

Services

Division of Adult Pro- 18 MRSA

tective Services, Bureau 22 MRSA 88§ SMGb-SQGW
of Resource Development,
Department of Human

Services

BME funded one CM ‘demonstration pro-~
Ject in Waterville & has submitted
a $1.5 million proposal to the Fed-
eral covernment for another demon-
stration project in southern Maine,
BME's approach calls for+BME to be
the lead state agency for adminis-
tering CM & for area agencies on
aging to serve as case managers at
the local level,

The purpose of €M is to provide ser-
vices necessary for BR clients to
reach a vocational objective or
where a handicap is too severe to
reach such an objective, to develop
services bo assure maximun levels of
independent living, Yor BR clients
who can attain a vccational objec-
tive, BR staff in the S regional
offices meet with clients to develop
an Individual Written Rehabilitation
Plan (IWRP). Where health needs ex-
ist, BR staff meet with physicians
paid for by the State. For BR
clients for whom a vocational objec-
tive is not realistic because of the
severity of disability, BR has ini-
tiated an independent living pro-
gram., This program is subcontracted
to private, nonprofit agencies which
have a counselor & counselor aide
develop for each client a plan of
care ko assure personal care ser-
vices required to maintain maximum
independence,

APS is required to "respond to com-
plaints concerning & requests for
assistance by or on behelf of all
incapacitated adults,” other than the
developmentally disabled, APS is

" authorized to provide protective &

supportive services "from its own
resources, by mobilizing available
community resources, or by purchase
of services,..® For APS, the pur-
poses of CM are to identify pro-
blem(s), assess the need for spe-
cific services, & coordinate, pro-
vide & expedite services for inca-
pacitated clients who are in danger
of hurting themselves or others,

APS workers in the S regional of-
fices of the Department engage
clients & appropriate others in a
diagnostic process; acts as the

case manager, identifies gaps which
make it impassible to meeb stated
objectives; and monitors services to
make sure they are in accord with. the
objectives,

Proposal submitted
to Health Care Fin-
ancing Administra-
tion and Adminis-
tration on Aging in
the U.S. Department
of Health & Human
Services,

Primarily federal
funds under the
Rehabilitatior Act
of 1973

Title XX of the

Social Security Act
is the only funding
source, at present,.

=911~




CHART IV. CORTINUED

Type of Consumer of

Long Term Care Services

State Agency Involved

Legal Requirements

Approach

Source of Funding

Mentally retarded

Mentally ill individuals

Individuals receiving
Medicaid who enter
nursing howes

Individuals receiving
services from home
healch agencies

Bureau of Mental Retard-
ation, Department of
Hental Health & Correc-
tions,

Bureau of Mental Health,
Department of Mental
Health & Cocrections

Division of Medicaid Sur-
veillance

Bureau of Medical Services

Department of Human
Services

None

34 MRSA §3 2651-2658.

U. S§. Federal Court, pur-
suant to Pineland Consent
Decree .

None

Medicaid

Medicare

The purposes of CM are to put to-

gether services to help BMR clients
achieve optimal levels of function-
ing; to generate information about
the needs of clients; & to identify
resources required to address needs.
CM is carried out by each of BMR's
S regional offices. An Individual
Prescriptive Plan (IPP) if written
for each client. The IPP, based on
assessments by a variety of pro-
fessionals, affects all aspects of
the client's life. The IPP is de-
veloped by an interdisciplinary
team (IDT), which is made up of the
client, individuals responsible for
the client, various professionals,
the major service providers, an
advocate and a representative of
BMR, Following intake, each
client is assigned to a case man-
ager who has the ongoing respon-
sibility for delivering, coor-
dinating and monitoring the ser-
vices planned by the IDT,

The Community Support Services
Project (CSSP) sponsored by the
Department has begun a limited CM
program,

State's General Fund

No ongoing funding.
Only temporarily
funded as part of
the CSSP by the
National Institute
for Mental Health
in the U_.S. Depart-
ment of Health and
Human Services

Medicaid

Medicare

=L11-
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BACKGROUND

Recommendations #30 through #34 address issues relating to the regulation
of long term care services.

The Task Force heard, repeatedly, over the past year that regulations often
hinder the delivery and receipt of effective long term care services. Both
providers and consumers of long term care services noted that regulations
have often resulted in levels and types of care that are inappropriate or
unnecessarily restrictive, intensive and expensive. As the Maine Community
Health Association remarked to the Task Force:

"...(A) political and economic imbalance has been
allowed to develop and grow to the point where
alternatives such as home care, if at all feasible,
are discouraged from consideration through the use of
regulatory and financial reimbursement mechanisms that
clearly weigh in favor of more costly forms of health
care,"

Many providers expressed concern that the surfeit of regulations has forced
them to spend too much time on unnecessary paperwork and too little time on
direct care to their clients. The following cartoon best expresses the
sentiments expressed about over-regulation: '

“Your Majesty, according to our siudy the shoe was lost for wane of a nail,
the horse was lost for want of a shoe, and the rider was lost for wans of a horse,
N et . 5 . ; »
but the kingdom was lost because of overrsgulation.
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RECOMMENDATION #30: ELIGIBILITY

#30A. Instant ELLgAbALity. The Governor should:

Urge Congressional Action. Contact, immediately, members of Maine's Congres-
sdonal Delegation and urge them fto seek enactment 04 gederal Legislation
(S.934 and HR.4000) to deny Medicald eligibility for a specified amount of
time to individuals who apply for admission to intermediate care and skilled
nursing facilities and who have disposed of sdignificant assets in order to
eAtab£4Ah eligibility.

Submit Legislation at State Level. Submil to Zhe 110%h Madine State Legistature
Tegislation to prohibit the Transfer of significant assets in Maine which L8
consdstent with the proposals before the U.S. Congress, and which includes a
provision to make the state Law effective Lf and when the federal enabling or
mandatory Legislation goes into effect.

#30B. Deeming. The Governor should urge the Maine Congressional Delegation
To support H.R. 6194 and any other federal Legislalion to prohibit "deeming"
(Zhe practice of taking info account the incomes 04 a Apouse and other house-
hold membaaA in the determination of an individual's ginancial eligibility
for home health services).

#30C. ELigibility after Employment. The Governor should submit Legislation
Lo the 110%n Maine State Legistature to:

- Increase from $300 to $800 per month the Limit on "substantial gainful
activity" under the Supplemental Secuwrity Income (SSI) Program;

- Enable disabled individuals to discount additional work expenses under the
SSI Program; and

- Continue Medicaid coverage, on a permanent basis, for disabled {ndividuals
who are employed and §or whom no comprehensive medical {msurance {4 avail-
able as a gfringe benegdt of the employment.

#30D, Uniform Requirements. The Governor should urge members of Maine's
Congressional Delegation o support gfederal Legislation to require undform
gederal financial eligibility requirements across the variows types of fed-
erally gunded Long term care senvdices. The Department of Human Services and
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the Department of Mental Health and Corrections should wse a uniform assess-
ment form, developed to encompass the various eligibility requirements of all
funding sources for Long term care services.

#30E. Coverage of Services. The Department of Human Services should consider
ntermediate care and boarding care facilities as Medicaid eligible sites for
the provision of services by mental health progessionals, occupational therapists
and physical therapists. The Department should work with the Health Care '
Financing Administration, U.S. Department of Health and Human Servdices, and with
the {iscal intermediary to get occupational and physical therapy covered under
the Medicare Program when ordered by a physician. The Department should make
surne that £t 4is in compliance with 22 MRSA € 3172-A, (a Law Zhat provides for
neimbursement forn physical and occupational therapy Lin skilled nursing and
Antermediate care facillities).

#30F. Functional Need., ELigibility for Long Lerm care services should be
nelated To {unctional need - not just ginancial status. ("Functional need"
means the type and Level of Long term care servicels) needed by an individual.)

#30G. Sfiding Fee Scales. The Department of Human Services should wse s€iding
fee scales Zo a greafern extent for non-residential Long term care services.

#30H, ERigibLiLity Determinations. The Department of Human Services should
amend <€5 Public Assistance Payments Manual to require financial eligibility
determination fon each Andividual who seeks Long term care services To be
completed within 10 working days grom the date of application by the individual.

#3071, Catastrophic 1LLness Program. The Depariment of Human Services should
examine The Catastrophic TZEness Program, which 4is funded entirely by state
dollarns, to determine whethenr these state dollars can be matched with gederal
dollars and, thereby, wsed more effectively.

#30J. Dependents' Allowance. The Department of Human Services should study
The adequacy of Ancome for dependents of indivdiduatls who reside in the various
types of Long Term care facilities, and should determine whether allowances
forn dependents are needed. 1In conducting the study, the Department should
make sure that {t 4is in compliance with federal regulations relating to de-
pendents under the Supplemental Income Program. (42 CFR & 435,725 (c){2)(4L)),
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MAJOR FINDINGS

The Task Force finds that finmancial eligibility requirements under the Medicaid
Program, which is the largest funding source for long term care services, make
it much easier for an individual to obtain restrictive and expensive care in an
intermediate care facility than to obtain less restrictive and less expensive
care at home or in group living facilities.,

The Task Force finds,; further, that eligibility requirements under the Supple-
mental Security Income Program and the Medicaid Program make it very difficult
for disabled individuals to afford full-time employment.

The Task Force also finds that the practice of transferring assets in order to
establish eligibility for Medicaid is widespread and is, in some instances,
encouraged by staff of the Department of Human Services, as well as by other
counselors of individuals in need of long term care services.

FINANCIAL ELIGIBILITY UNDER MAJOR PROGRAMS

Medicaid: Eighty-five percent of all residents of intermediate care
facilities receive Medicaid. The Federal Government al-
lows each state to have a lot of flexibility in setting
standards for eligibility. The Maine Public Assistance
Manual, which has been through many revisions since 1974,
lists the criteria used to determine financial eligi-
bility under the Medicaid Program. Assistance for inter-
mediate care is available under the Categorically Needy
and the Medically Needy parts of the Medicaid Program.

Home health services are available to a small number of
individuals under the Medicaid Program. All comnditions

of eligibility of the Supplemental Security Income Program
are applied.

Individuals who are mentally retarded can be eligible

for Medicaid and Supplemental Security Income as a

result of their disability - 95 percent of the clients of
the Bureau of Mental Retardation of the Department of
Mental Health and Corrections are eligible,

Title XX: Title XX eligibility requirements for the homemaker pro-
gram, nutrition program, housing, mental health and men-
tal retardation programs are at 80 percent of the State's
median income. This i1s a higher eligibility criterion
than for the Categorically Needy Program. The Priority
Social Services Program has the same income guidelines
for eligibility as Title XX has.
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0Lden Title III~B and Title III-C of the Older Americans Act per-
Amesrdcans taining to nutrition, transportation, homemaker and home
Act: repair services may not apply an income or means test. This

legislation contains an interesting inconsistency. On one
hand, it prohibits means tests, but on the other hand, it
states that individuals with the greatest social and econo-
mic need must be served.

Catastrophic Another program, the Catastrophic Illness Program, is 100
18eness percent state-funded and does not pay for intermediate care
Program: services, However, it will cover 60 days per year of skilled

nursing services.

Instant Individuals who are medically eligible for intermediate care

ELigibility:  services, can transfer their assets in order to become eli-
gible for public assistance. During hearings held through-
out the State, the Task Force heard that staff of the De-
partment of Human Services assist individuals in need of
intermediate care to transfer their assets. The Task Force
notes that this practice is widespread, that lawyers and
social workers who do not work for the Department do this
all the time, and that there is nothing illegal about doing
this,

Deeming: Individuals can be financially eligible for intermediate
care at a higher income than for other types of care.
Eligibility for home health services is limited to income
levels specified in the Supplemental Security Income Program.

The income of a spouse and other members of the household

is taken into account in the determination of financial eli~
gibility of an individual for home health services. This is
known as ''deeming.'" Deeming does not occur when the indi-
vidual seeks entry into an intermediate care or skilled
nursing facility., As a result, there are greater financial
barriers to obtaining home health services than there are

to getting into an institutionmal setting.

EmpLoyment: When long term care clients get a paid job, they often
lose their Supplemental Security Income benefits and their
Medicaid coverage. This is a serious obstacle to individ-
uals who could otherwise become more productive and inde-
pendent. The Task Force has heard compelling testimony
about this issue throughout the State,
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Increasing the allowed amount of ''substantial gainful
activity" from $300 to $800 per month for all individuals
who receive Supplemental Security Income benefits would be
relatively inexpensive and would make many more individuals
who are disabled or elderly eligible for medical and other
services. It would also provide a more realistic test of
ability to work prior to suspension of SSI benefits.

It has been estimated that an individual who is paraplegic
(that is, unable to control voluntarily foot and leg move-
ments) must earn $12,000 per year just to be able to afford
the same kind of medical coverage available under Medicaid.
An individual who is quadriplegic (that is, unable to con-
trol voluntarily arms or legs) must earn $18,000 per year
for the same amount of coverage. Such incomes are rare.
Most severely disabled individuals earn less than $3,000
per year. As a result, coverage by Medicaid (or Medicare)
becomes crucial,

Data from the 1972 Social Security Survey of Disabled and
Nondisabled Adults indicate that while 85 percent of the
population aged 20 to 64 nationwide had private health
insurance coverage, only 58 percent of severely disabled
individuals and 69 percent of all disabled individuals had
such coverage.

The availability of in-home and community support services
is limited by a morass of varying financial eligibility re-
quirements. An agency which can provide a variety of ser-
vices must break down the time spent on each service and

- charge it to different funding sources. This creates em-—

ployment for more administrative staff.

With respect to the Department of Human Services, incon-
sistencies exist from one regional office to another in
applying eligibility criteria.

Recommendations #22 and #23 include lengthy narratives
supporting the need for increased services in intermediate
and boarding care facilities.

Availability of services is geared to financial levels of
eligibility, Too little attention is given to eligibility,
based on an individual's functional level and needs,

22 MRSA 8 9 authorizes the Department of Human Services to
have sliding fee scales for all Title XX services. It
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requires that there be a sliding fee scale for ""child day
care services' and for "developmental day care services
for pre-school children with developmental disabilities."
The Department has also instituted a sliding fee scale
for family planning services. Some home health agencies
and homemaker agencies have sliding fee scales, as do
community mental health centers. However, these scales
do not exist for many types of long term care services.

The Public Assistance Payments Manual permits 45 days for
financial eligibility determinations. This creates a
hardship for both consumers and providers.
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RECOMYENDATION #31: LICENSING AND CERTIFICATION

 #31A. Rating System. The Governor should submit to the 110th Maine State
Legisdature a bAlL fo establish a rating system for intermediate care and

___ boanrding care facilities, based on types, severity and duration of defd-

clencies in the facilities. Ratings should be:

Pubfished. Published in a directory of Licensed gacllities, which should
be mone readable and readily available to the public than are the direct-
ondes cuwtnently kept in Soclal Securdly offices and public Libraries; and

Dis ed. Clearly stated on the License of facilities, which should be
a¢Ap§%§ea openly in a public part of the facilities.

Publicized. Publicized 40 that the general public can be knowledgeable
about factlities and can make informed decisions.

#31B,  Limit on Admissdlons; Emergency Situations. To ensure the health,
sapety and welgare of resddents of skelled nursing, intermediate care and
boarding care facilities, the Governor should submit Legislation to the 110%th
Maine State Legdislature to:

License Under Appeal. Prohibit any facility from admitting new residents
while <ty License s under appeal;

Conditional License. Authorlize the Depariment o4 Human Services to Limit
admisslons, as a condition of a conditional License; and

Emengency Situations. Authordize the Depariment of Human Services to place
a Licensed administrator in any facllity in an emergency situation, that Lis,
when conditions exist which cause danger To the health and safety of the
resddents,

#31C, Home-Like Facilities. The Certifdlcate of Need process and Licensure
review by The Divisdon of Licensing and Cerntlfication, Deparitment of Human
Services, Ashould show preference gon new designs that are "home-Like."

#3100, Quality o4 Lige; Contact with Resdidents. There should be ncreased
focus <n Lhe Department of Human Services’ survey process on the qualily o4
Lige and contact with residents of skilled nursing, intermediate care and




-126~-

boarding care facilities.

- Commissioner, The Commissioner o4 Human Services should:

- Require the Divisdion of Licensing and Certifdcation and the Division 04
Medicaid Survedlllance to evaluate the job responsibilities of thedir
Atafd membens, examine the survey and utilization control proecesses,
and eliminate unnecessary duties, in onder Zo free up time for contact
with nesidents;

- Require the Division of Licensing and Certification to establish priority
areas to be checked during inspection visits, in onden to eliminate the
need fo review areas in which there have been no deficiencies and to free
up ime fon contact with resdidents;

- Eliminate annual surveys fon facilities which have shown no areas o4
degiciencies in environment and care for a specdfied number of years and
require full surveys only every 2 years;

- Require Deparitment staff to conduct studies in facilities in areas such
as accddents, why restraints are wsed, Lincidence of epidemics and mortality
nates;

- Require the staff of the Division of Licensing and Certification Zo make
perdodic, announced visits for the purpose of consultation with and ed-
ucation of staff of the facilities regarding Limprovements in the quality
of Life o4 the residents; and

- Assure that there is sufficient staff Lo monitor, on a quarterly basis,
gacilities which have been given defdlciencies relating to quality of Life.

Governor., The Governor should inform Maine's Congressional Delegation and
ot gicials of the U.S. Department of Health and Human Services that changes
are needed 4in the areas of utilization review, physician certification of
residents, the survey process and requirements fon the Licensing and cer-
tigdcation of facilities, in ornder to enable stafd of both the Department
of Human Services and facilities to concentrate more on care of Andividuals
and Less on paperwork .

#31E. Sanctions. The gollowing steps should be faken Zo curb non-compliance
with Zlcensing Laws and regulations:

Procedures. The Department of Human Services should establish procedures Zo
promote corrective action in a timely manner and fo eliminate ongoing non-
compliance with Licensing Laws and regulations. The Department should strongly
engoree Lts policy of makding unannounced annual surveys on a vardiable cycle,

i a pacility has had deficlencies, Investigations of complaints should be
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unannounced and should be made within 10 working days from the date the
Division of Licensing and Centiflcation recedves the complaints.

Economic Sanction. The economic sanction of reducing payment Zo 90 per-
cent of coats, which {8 presently permitted in the Principles of Redmburse-
ment of the Depariment of Human Services, should be strengfhened by creating
and enforcdng standards to ensure that the 10 percent reduction in payment
does not reduce the quality of care. The Principles should stipulate that
insofar as proprietarny facilities are concerned, Zhe 10 percent reduction
Wil occur in the areas of depreclation, return on equity and administrative
allowance .

Licensuwre Pronibited. No agency of the State should be permitted to License
a facllity, 4§ The owner or administrator of that facility has had a License
refused on revoked by another agency, becawse of feopardy to the health,
safety on welfare of residents.

#31F., Physical Plant and Lige Sagety Code Requirements. The following ateps
shouwld be Zaken Lo ensure tne enporcement of pnysical plant and Life sagety
code requirements:

FSES. The Fire Safety Evaluation System |FSES) concept should be supported
for purposes of Licensing all types of residential facilities.

Ambulatory. By March 1981, all facilities without efevatons should have only
&naLVAaEE%Z who are ambulatory above the finst §Loor, regardless of their Life
Sagely Code status in relation to walvers on the FSES. State regulations should
be based on the following deginitions: "Ambulatory" individuals should be
defined as Lndividuals who are physically and meﬁz%kly capable of movding from
place to place without assistance grom another individual or device. "Semi-
ambulatory” individuals should be defined as Lindividuals who are able to walk
under theln own power, but only with assistance from another individual ox
supportive device | a cane, crutches or a walker). "Non-ambulatory" individuals
should be defined as individuals who are unable to walk, but who are able to be
moved from place fo place, 44 in a device propelled by themselves or another
Andividual (a wheelchair on wheeled platform). "Non-mobife" individuals should
be defdined as individuals who are unable to be moved {rom place to place, except
in emengencies.

#31G. Statewdde Panel., There should be a statewide panel of consumers, pro-
videns and advocates of consumers to assist the Division of Licensing and
Centifdleation, Bureau of Medical Services, Department of Human Services in the
conduct of Lts work and to make recommendations regarding Licensing standards
gor Long term care facllities,
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MAJOR FINDING

The Task Force finds that there has been insufficient focus on the quality of
life of residents in long term care facilities in the State's licensing and
certification system, The Task Force believes that new 'conditions of partic-
ipation," issued by the U. S. Department of Health and Human Services but not
yet in effect, are an improvement in this regard.

EXISTING LICENSING AND CERTIFICATION SYSTEM

Purposes: The purposes of licensing facilities in which people with
long term care needs reside are to protect the health and
safety of these individuals and to ensure that minimum
standards for services provided by the facility are met.

Division 04 The Division of Licensing and Certification, Bureau of
Licensding Medical Services, Department of Human Services, is respon-
and sible for ensuring the health and safety of individuals
Centifleation: residing in several types of health care facilities. This

responsibility is carried out through licensing pursuant to
requirements of both the Medicare Program and the Medi-
caid Program.

The Division licenses over 300 boarding care facilities
and six ambulatory care centers. The Division certifies
(according to Medicare requirements) thirteen rural
health centers, four end-stage renal disease units, and
thirteen home health agencies.

Many facilities must meet both state licensing require-
ments and certification requirements under either either
or both the Medicare Program and the Medicaid Program:

- The Division licenses 50 hospitals. The Division
also certifies any hospital according to Medicare
regulations, which has not been accredited by the
Joint Commission on Accreditation of Hospitals.

-~ The Division licenses and certifies - pursuant to
the Medicaid and Medicare programs - eighteen skilled
nursing facilities, Many of these are untis co-
located with other types and levels of care.

~ The Division licenses and certifies = pursuant to the
Medicaid Program - over 140 intermediate care facil-
ities, including four facilities expecially for the
mentally retarded, In additiom, the Division certi-
fies one state-operated intermediate care facility
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and one state institution (with both acute care and
intermediate care beds) for the mentally retarded. Some
intermediate care facilities are located in acute care
and skilled nursing care settings.

- Finally, the Division certifies (under both the Medicare
and Medicaid programs) two state institutions for the
mentally ill, both of which have acute care and inter-
mediate care beds.

The Division of Health Engineering, Bureau of Health,
Department of Human Services, licenses 400 eating and
lodging places including Howard Johnsons, Ramada Inmns, etc.,
and also including an unknown number of places which cater
to long term care clients.

The Division of Adult Protective Services, Bureau of Re-
source Development, Department of Human Services approves
(not licenses) over 200 adult foster care facilities in
the State.

The State Fire Marshal's Office inspects all of these facil=-
ities, except for eating and lodging places, rural health
centers and home health agencies. Follow up inspections

are done, based on the number and seriousness of deficien— .-~
cies found, The State Fire !Marshal is required by state
law to make sure facilities meet various requirements in-
cluded in the Life Safety Code, which is developed by the
National Fire Protection Association.

The Division of Licensing and Certification surveys each
facility once a year. An exception to this is that the
Division surveys hospitals accredited by the Joint Commis-
sion on the Accreditation of Hospitals every other year,
the year in which the Commission does not survey. Individ-
uals who form the survey team include not only Division
staff, but also the Fire Marshal. Division staff involved
include registered nurses, social workers and sanitarians.
Surveys are unannounced, but facilities know the month in
which they occur,

Follow—-ups to surveys are done to determine if deficien-
cies have been corrected and consultation is provided to
assist in improving the care provided.
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Licenses and certification can be for a full year or for
a shorter period, again depending upon deficiencies.

Temporary licenses for no more than 90 days are issued for
a number of reasons, such as the facility is new and has
not had time to comply fully; the facility has failed to
address deficiencies satisfactorily; there has been a
change of ownership of the facility; or there are water
supply problems,

Conditional licenses are issued for more serious reasons
and are usually set for a year, with the conditions set
forth that must be met. If the conditions are not met, the
license is in jeopardy.

Facilities with temporary or conditional licenses, or
facilities whose licenses are under appeal for revocation
or non-renewal may be allowed to continue admitting new
residents, depending upon their deficiencies.

The Division of Licensing and Certification certifies that
a facility meets the conditions of participation of the
Medicaid Program, and issues a. Provider Agreement, which
states the per diem rate of reimbursement and the provisions
of the agreement, The Federal Government, based on the
Division's survey and recommendations, certifies providers
reimbursed under the Medicare Program. These agreements
contain an automatic cancellation clause that may be in-
volved if deficiencies are not corrected within a specified
time. To decertify a provider and cancel their Provider
Agreement, is time consuming, as appeals are made and due-
process observed,

Boarding care facilities that are reimbursed on a reason-
able cost basis also have provider agreements. These are
issued by the Bureau of Social Welfare, Department of
Human Services. These may include automatic cancellation
dates, based on the survey and recommendations of the
Division of Licensing and Certification,.

Facilities that are certified pursuant to the Medicaid
Program and boarding care facilities are subject to the
Principles of Reimbursement set forth by the State. The
Principles address financial sanctions which may be taken
for certain areas of non-compliance. Under the Principles,
the Department can drop reimbursements back to 90 percent
of the Medicaid payment after 30 days, if there are serious
deficiencies. Revocation of licenses and certification is
another enforcement mechanism,
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Bed shortages may result in lack of enforcement of certain
state licensure laws and regulations and in the issuance
of waivers. This is an issue, in particular, in old
two-story facilities without elevators which have non-
ambulatory residents on the second floor,

Often physical plant and Life Safety Code deficiencies are
allowed to continue and waivers are granted year after year,
with no actions taken to correct deficiencies. Strict en-
forcement cannot occur without an increase in beds to allow
for the flexibility needed for the placement of residents,

States have the authority to grant waivers for both Life
Safety Code and physical plant deficiencies.

The State Fire Marshal's Office has the authority to grant
Life Safety Code waivers. The Office advises the Division
of Licensing and Certification of decisions for waivers.
The Division may not issue a license without the approval
of the State Fire Marshal's Office. The Division and the
Office have addressed the provider associations and those
facilities with restrictions on non-ambulatory residents
above the first floor regarding compliance.

The Division of Licensing and Certification has the auth-
ority to issue waivers with respect to physical plant de-
ficiencies other than Life Safety Code deficiencies. The
criteria used to determine whether to allow a waiver are:
that the regulation (if it were strictly enforced) would
create an unreasonable financial burden for the facility,
and that the regulation (if it were not enforced) would
not result in a threat to the health and safety of resi-
dents in the facility.

When a waiver is granted, the requirement for which the
waiver has been issued, even though not met, is no longer
considered a deficiency.

The licensing regulations and standards do not focus on
quality of life, outcomes of care, or on the resident.
There is too much emphasis on the medical model., The
survey is a review of the facility and its capabilities

‘of providing care. The Division of Licensing and Certi-

fication has a policy which encourages quarterly visits to
monitor facilities for quality of life and continued com-
pliance with licensing regulations. Other visits are
encouraged, as necessary, to provide consultation, How-
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ever, the Division's staff do not usually have time to
follow this policy.

Licensure often results in a more restrictive environment
than is necessary. The regulations do address "least
restrictive environment.' However, the interpretation and
implementation of these regulations often result in more
restrictive environments than are necessary.
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RECOMMENDATION #32: UTILIZATION CONTROL

#32A. Relationship to Case Management. ULilization control should be part
04 a Largen case management process. I1f an Andividual needs services paid
forn by Medicaid, then the case management process should be recognized as

a gorm o4 ut&ﬂ&zat&on control. The stafh of the Divisdion of Medicald Sur-
velllance, Department of Human Services, should not be required Zo be part

of the case management Zeam, even when an {ndividual is receiving or applying
for Long term care servdices padld for by Medicald and subjfect to utilization
control requirements. (See Recommendation #29.)

#328. Study. Prion Zo January 1, 1981, The Department of Human Services
showld analyze data collected by the Division of Medicaid Survelllance o
see what effects utilization contriol has had in Maine.

#32C, Walver. 1§ the study Lndicates that utilization control has not been
effective, The State should apply fo the Federal Governmment for a walver grom
at Least some of the wtilization control requirements. 1§ the State success-
fully obiains a waiver, the money and staff, gormerly wused for utilization
control, should be redirected Zo support other aspects of the case management
process, such as ensuring quality and appropriateness of care.

MAJOR FINDING

The Task Force finds that it is probable that utilization control has not been
effective in Maine.

DESCRIPTION OF UTILIZATION CONTROL

Federal The federal regulations for the Medicaid Program (42 CFR,

RQQuKatianA: Part 456) include requirements concerning control of
utilization of all Medicaid services. The thrust of these
requirements is to safeguard against unnecessary use of
care and services,

Utilization review is a process required under utilization
control. Through this process, each Medicaid recipient's

need for care is initially and periodically evaluated by

a physician and others, depending on the type of provider
the Medicaid Program is expected to reimburse.
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State The Division of Medicaid Surveillance, Bureau of Medical

Responaib{ity : Services, Department of Human Services, is responsible for
initial classification of individuals coming into the
Medicaid Program. The Division of Licensing and Certifi-
cation, in the same bureau, is responsible for conducting
ongoing utilization review.

ICF é SNF For individuals eligible for Medicaid coverage in inter-

Procedures: mediate care and skilled nursing facilities, there are
several procedures in place designed to make sure that the
care 1is actually required:

- Pre-admission certification of need by the attending
physician,

-~ Pre-admission classification of level of care by the
Division of Medicaid Surveillance.

- Recertification by the physician every 30 days in
skilled nursing facilities and every 60 days for
intermediate care facilities.

- Reclassification by the Division of Licensing and
Certification no less often than every 30 days in
skilled nursing facilities and every six months in
intermediate care facilities.

- Utilization review committees for skilled nursing

facilities,
Home Health Utilization of home health agency services is controlled
Agency by:
Procedures:

~ The Division of Medicaid Surveillance, by prior
approval of each plan of care within seven days of
admission and every 60 days, thereafter.

- In-house review procedures, whereby the plan of care
is reviewed by subcommittees and Medical Advisory
Committees,

Procedures There are no utilization control requirements for long term
gor othen care services not covered by the Medicaid Program (e.g.,
Services: Title XX services, boarding home care, adult foster care,

mental health services).
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There have been attempts to evaluate some programs, but
evaluation and utilization control are two very different
processes, Utilization control is used to control program
costs, on a client by client basis. Evaluations have gen-
erally been used to determine overall program effectiveness
and have focused on aggregate data about clients, rather
than how individual clients have been affected by services.

Monitoring the appropriateness and quality of services is
part of the case management process. Utilization control
should be viewed as part of the larger case management
process.

The primary purpose of utilization control is to ensure
that the State reimburses providers for appropriate types
and levels of care for individuals eligible for Medicaid,
In Maine, the underlying comncern of utilization control
has been controlling the amount of money the State is
responsible for paying for long term care services. The
purpose of case management is to make sure that individ-
uals receive the care and assistance required to meet
their long term needs. These two emphases - controlling
costs and meeting the needs of individuals - sometimes run
at cross=—purposes. If utilization control were one part
of a much larger case management, perhaps the interests of
the cost controllers, the providers of services, and the
consumers of service could be better balanced.

No statistics have been compiled in Maine to determine
whether the considerable investment of time by provider
staff and staff of the Department of Human Services to
carry out utilization control procedures has had the
desired effect on the use of services reimbursed by
Medicaid. )

A recent study in New York State has found that there is
no measurable effect of these procedures. WNew York is
requesting from the Federal Government a waiver from the
utilization control requirements.

During hearings held throughout the State in April, the
Task Force heard, again and again, that these procedures
are unnecessarily duplicative. There are many who be-
lieve that the time involved in completing these pro-
cedures could be much better spent with the individuals
receiving the care,
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RECOMMENDATION #33: LICENSING HOME HEALTH AGENCIES

The Depariment of Human Services should License all home health agencies,
whether propriefary or nonpropriefary, and whether on not they recedve
public funds. The Governor should submit Legislation to Zhe 110th Maine
State Legislature to authordize the Department to License all home health
agencies and to establish statutory standards, including, at Least,
standards relating to the types of services provdided and to atllowable
nates established for services.

MAJOR FINDINGS

The Task Force finds that, at present, proprietary home health agencies that
are not certified to be reimbursed under the Medicare Program are subject to
no regulation by any level of government. The Task Force also finds that
rates charged by both proprietary and Medicare certified nonproprietary
agencies appear, in some instances, to be unnecessarily high. The Task Force
believes that competition among home health agencies needs to be encouraged.

DISCUSSION
Summary : Recommendation #3 includes a summary of existing home health
services,
Need fox The Task Force received persuasive testimony that regulation
Regulation: of home health agencies is necessary. A frequently men-

tioned concern related to the high rates which agencies
charge their clients. For example, at least some certified
home health agencies charge over $30 per visit for nursing
services, $20 per visit for home health aides, and $12 per
visit for homemaker services. Among proprietary agencies,
both large and small, there are no standards for assuring
quality and appropriateness of care; nor are there adequate

- mechanisms for protecting vulnerable consumers from being
taken advantage of financially.
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RECOW\ENDATION #34:  COSTS OF REGULATION

ALL regulations relating Zo Long term care services should be evaluated on
the basdis of the following questions:

- What would happen L§ the regulation were deleted or not adopted?
- What {8 the outcome of engorcement of the regulation?
- What are the total compliance costs, in relation to the benefits?

MAJOR FINDINGS

The Task Force finds that a significant amount of money spent on long term care
services is for the costs of regulations relating to the services. The Task
Force also finds that individuals throughout the State have serious concerns
about whether regulations are effective in accomplishing the purposes for which
they were promulgated.

Of course, the Task Force acknowledges that regulation is necessary: the
question is how much regulation is necessary?

MAJOR AREAS OF COSTS

Physical Multiple codes are applied to long term care facilities
Plant: (for example, the Life Safety Code for fire protectionm,
the ANSI code to ensure accessibility for handicapped
individuals, and Occupational Safety and Health regulatiomns
to ensure employee safety). The costs of either replacing
outdated buildings or upgrading substandard buildings will
continue to push up the costs of residential services.,

However, while the many codes have increased the costs of
services, they have also resulted in both safer and more
therapeutic environments,

Manpower Over 60 percent of the costs in nursing and boarding

Conrls: homes, and a much larger percent of the costs of agencies
providing in-home services are for personnel. The higher
the qualifications of personnel, the higher the cost of
employing these individuals. Improved skills are desir-
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able goals, and statutes and regulations requiring licen-
sure of professionals and certification of aides can be
expected to increase the costs of long term care. Minimum
wage laws result in increases in costs of all personnel
every time the floor is raised. Basic and ongoing education
and staff development also increase the costs of long term
care.

However, the Task Force believes that these costs result
in better staff, which, in turn, results in better care and
services.

Federal regulations require a variety of admission and on-
going review processes, which are described in Recommend-
ation #32. These requirements involve a substantial in-
vestment of time by facilities and agencies in completing
forms and contacting physicians. There are sizable bureau-
cracies in place at the state and federal levels to carry
out these reviews.

Costs of long term care services increase as standards are
upgraded, Many of the requirements result in paperwork,
There is a sizable bureaucracy in place to develop regula-
tions and to implement procedures to evaluate compliance.

’

There is a variety of reporting requirements throughout

the long term care sector. Each funding source has differ-
ent requirements. In addition, labor laws require reports.

The Certificate of Need Process is a device that promotes
price control. Although it prevents duplication, it also
limits entry of providers into the system and, thereby,
limits competition. It can be argued that costs increase
when there is insufficient competition to hold prices down.

It should be noted that licensing home health agencies
pursuant to Recommendation #33 would add to the costs of
regulations.
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BACKGROUND

In the Introduction to this Report, there is an examination of the effects

of economic factors on long term care and on the recommendations of the Task
Force (pages 6-8). The Task Force would like to elaborate now on the partic-
ular effects of these factors on Recommendatioms #35 through #43.

First, economic uncertainties have forced concentration om the basics. The
Task Force s recommendations in the area of flnance are llmlted to fundamental
policy considerations, rather than encompassing 'programs."

Second, plans for financing long term care services must be made in light of
such economic problems as high (8~10 percent) inflatiom, accompanying high
interest rates and continuing uncertainty for some time to come.

Most economists agree that these problems exist, but their opinions about
what should be dome differ greatly and offer no reliable guidance,

Third, funds will continue to be in relatively short supply.

In view of these factors, Recommendations #35 through #43 emphasize financing
for a variety of long term care services, thereby improving cost effectiveness,
while also delivering what the Task Force believes are more desirable services.
The Task Force believes that many nursing home residents could be better taken
care of, and at less expense, outside the institutional setting. Many indi-
viduals are in nursing homes or hospitals because Medicaid and Medicare, as
now administered, put them there because of the reimbursement provided and

not because of the needs of the individuals.

The Task Force believes that new and better ways of evaluating long term care
services and handling the pertinent data must be developed so that there are
assurances that money requested is both urgently needed and spent in the best
possible way, The Task Force has learmed that no state in the Union has devel-
oped adequate methods of evaluating and collecting and processing data relat-
ing to long term care services., This fact has been documented amply by two
significant reports, L:2

The Task Force believes that case management (Recommendation #29) points the
way to improved handling of data, required to provide assurances needed in
the fund request mechanism.3 Only through effective data gathering and pro-
cessing can there be aggregate measures of ''quality of care'" and "outcomes,"
which are essential features in any quality based incentive payment system.
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RECOMYENDATION #35: FUNDING SOURCES

#35A. New Optional Services Unden Medicald. The Governor should submit
Legeslation Lo Lhe 110%h Madne State Legwslature to require that at Least
three percent of the State's share of the Med{icald budget for fiscal years
1982 and 9183 should be for optional services not presently paid for under
the State Medicalid Program. The Depariment o4 Human Services should wse
thses state dollars to genenate gederal Medicald dollars for opiional ser-
vices gor consumerns of Long Zerm care services, {ncluding especially but
not necessandily solely, in-home and community support services.

#358B, Medicaid as a Source of Income. State gfinancial officials and Law-
-makers should consider the Medicatd Progham as a useful element which not
only helps to finance Maine's Long Zerm care services, but also contributes
to Maine's economy. The program should be viewed as a source of funds and
not only as an expense.

#35C, Grant Writer., The Department of Human Services and The Deparitment
of Mental Healtn and Correcitions should employ and share the costs of an
experdenced ghant writer. The grant writer should provdide Leadership and
direction to state agencies {in Locating, applying for and obtaining both
gederal funds and support grom private foundations gor variows Long Zerm
care profects.

#35D, Clearinghouse. (See Recommendation #27.)

MAJOR FINDINGS

The Task Force finds that the State of Maine has not made optimal use of
Medicaid and other federal dollars in the funding of long term care services.
The Task Force finds, further, that multiple sources of funding for long term
care services result in unwieldy and. sometimes unnecessary requirements for
record-keeping, eligibility determinations, and coverage of services

ISSUES RELATING TO FUNDING SOURCES

Chart V is a summary of the major federal funding revenues
for long term care services administered by the State,
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CHART V, MAJOR FEDERAL FUNDING SOURCES FOR LONG TERM CARE SERVICES IN MAINE
(Rounded Figures in Millions of Dollars for Fiscal year 1980)

FUNDING FEDERAL STATE . TOTAL

SOURCE SHARE SHARE
Title XIX (Medicaid),* 42.51 17.43 59.94

Social Security Act:
Payments to inter-
mediate care

facilities

Title XX

(Social Services)*#*

® Mental Health .58 .20 .78
e Mental Retardation 1.50 .50 2.0
e Homemaker Services 1.65 +55 2.2
e Nutrition . .43 S 14 .57
e Transportation .71 .24 <95
Older Americans 3.02 - 3.02
Act

Rehabilitation 5.88 1.07 6.95
Act

Developmental .20 - .20
Disabilities

Act

# The total amount of state and federal funding under the Medicaid Program
is $133,549,868.

%% The total amount of state, local and federal funding under the Title XX
Program is $22,653,427. One-half to two-thirds of the transportation
funds paid for transportation for adults going to medical appointment and
day treatment programs.



Responsibility :

Multiplien
" Facton:

~-142-

Municipalities historically had the responsibility to
meet the needs of their poor and disabled citizens, but

“the burden has shifted to the state and federal govern—

__ments, However, it is not clear that any level of govern-

ment is required by statute to fully meet the long term care

_needs of any individual who cannot afford or who is other=—

wise unable to address these needs without assistance of
some kind.

As indicated in Chart V, the largest source of funding
for long term care services is, by far, the Medicaid Pro-
gram. Payments to nursing homes under the Program almost
tripled between 1974 and 1978. In 1980, nursing homes
received almost $60,000,000 under the Program.

As the costs have climbed so high, so rapidly, policy-
makers and lawmakers have become reluctant to do anything
that would result in the costs climbing higher, even more
rapidly. This is understandable.

The -Task Force believes that officials should begin to
view the Medicaid Program as a significant source of
revenue, rather than merely a burdensome expense. Roughly
30¢ of general revenue funds brings into Maine 70¢ of fed-
eral matching funds. The 30 percent state match can be
considered "spending momey to earn money,' in that it
brings into Maine a lot of federal money that the State
would otherwise not receive,

This money can be considered 'better'" than some other kinds
of incoming money, because it tends to stay in Maine longer.
Medicaid supported capital expenditures strengthen the
State's economic base. Also, additional Medicaid dollars go

-largely for personnel related payments (pay increases, bene-—

fits, training, et cetera) while other kinds of dollars, in
large part, leave the State more directly,

According to a recent report by the Nationmal Foundation
for Long Term Care, in 1977 Maine received $27.5 million
in federal Medicaid dollars for nursing homes. Of this
amount, $24.1 million showed up as personal earnings of
state residents. These figures are based on economic im-
pact analysis computations by the Bureau of Economic
Analysis of the U. S. Department of Commerce. The com-
putations lead to "economic impact multipliers' for
various industries in the different states which demon-
strate the impact of spending and re-spending.
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Maine now collects $.0604 on each dollar of personal in-
come (on the average). Put up as the state match for
Medicaid dollars, $.0604 brings in $.1409 in federal match.
This would give additional personal earnings of $.1235 from
federal dollars, Because there would be state taxes on the
$.1235, the $.0604 of state match would bring in $.00746

in state revenues. In the long run, then, the state match
would be only $.0604 minus .00746 equals $.05294. This
means that the state match for federal Medicaid dollars is
really 26 percent - not 30 percent. Furthermore, we are
not speaking here of "seed" money which can dry up (leav-
ing the State to support programs), but regular Medicaid
funds specified by federal statute. :

Even though to the taxpayer taxes are taxes, state finan-
cial officials must consider the relative benefits of
various expenditures of tax monies. As important as a
state service may be, it should be viewed in the light of
the financial costs or benefits it brings to the State's
economy. Tax-supported programs which merely redistribute
income within the State irk the taxpayer, but the myth-
ical "average' taxpayer doesn't suffer., Programs which
redistribute state taxes and bring in federal monies bene-
fit the "average' taxpayer - and benefit him or her on the
personal earnings basis, to the tune of, for 70 percent
federal matching funds, just over double the taxes he or
she put up for redistribution. Some will lose a little,
some gain something, but, overall, the state economy will
gain at least two for one and, probably, a bit more on
top.

In sum, entirely apart from the crucially important
humanitarian issues, Medicaid is an important element in
financing the Maine economy, and should also be seen as a
source of funds...not simply as an expense.

Research: The Task Force believes that the State must work more
aggressively to seek out research and demonstration funds
to attempt innovations in the delivery of long term care

services.
Multiple Throughout the State, the Task Force heard testimony that
Sources: multiple funding sources for long term care services re-

sult in a variety of unnecessary and unwieldy requirements
for record-keeping, eligibility determinations, and ser-
vices covered.
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Funding by multiple federal sources of the same or similar
services is a prevalent phenomenon. Unquestionably, it is
a major contributor to needless expense at all levels of
government, as well as a cause of considerable frustration
and additional wasted dollars at the service provider level,

An unfortunate and virtually unavoidable consequence of
multiple funding sources is fragmentation in service
provision. For example, the sheer variety and numbers of
administrative units charged with responsibility for finan-
- cing in—home care has produced some interesting challenges
for agency administrators, among which are the following:

- Each program has a defined constituency based on age
or income, with client groups frequently overlapping.

- Service definitions and the range and duration of ser-
vices covered vary substantially from program to program.

- Each program has its own standards for performance and
reporting requirements. (Two programs actually have no
standards, but do have unique reporting requirements.)

- There are three different reimbursement principles and
_ two different methods of defining units of services.

It is not uncommon to find two or three programs covering

services to a single client, either simultaneously or suc-
cessively as the physical condition or eligibility of the

patient changes. With long term patients, shifts in cov-

erage are common.,

Changes in funding represent a considerable administrative
expense to the provider who must verify eligibility, re-
certify eligibility, change billing procedures, and so on.
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RECOMMENDATION #36: REIMBURSEMENT

#36A. Statement of Philosophy. The Department of Human Services should
add a sfatement of philosophy to its Principles of Reimbursement, including
the goals and obfectives it wishes Zo accompZish Through the Principles.

#368, Reasonable Costs. Representatives of the Joint Standing Commitiee
on Healih and Institutional Services and the Joint Standing Commitiee on
Appﬁzzaiaiiona and Financial Aggairs of the 100th Maine Sitate Legislature
Ahould: :

- Undertake a sfudy of what constitutes reasonable cosis for purposes
04 state reimbursements to private providers of Long ferm care servdices;

- Develop Legislation o present to the Second Regular Session of the 110%th
Maine State Legislature to establish statutory standards §or reasonable
costs on which the Depantment of Human Services will be fequired to base
ity nedmbursement regulations,

#36C. Allowable Costs. The Department of Human Services should allow the
costs 04 Legal retainerns and other fees incurred in disputes, pension plans
gor employees, and ward clerks to be included in payments to skilled nursing
and {ntermediate care facilities and boarding care facilities that are re-
Ambursed on a reasonable cosl basis. However, the Deparitment should redim-
burse gorn the costs of Legal retainers and other fees {ncurred in disputes,
only when a gacility wins a dispute.

#36D., Case Management. The Depariment of Human Services should wuse Lin-
gormation gatnered during the case management process (Recommendation #29)
10 determine what services are required for an dindividual's care, and, there-
gore, what services should be included as allowable costs in payments to
the skilled nursing, intermediate care, or boarding care facility in which
the individual resides.

#36E. Coat Centers. The Department o4 Human Services should establish
"eost centerns" for all providers of Long tenm care services whom Lt re-
Amburses. Through a provider agreement, the Depariment should specify the
services to be purchased grom the provider and the characterdistics of the
consumers forn whom Lt will pwrchase the services.
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#36F. Occupancy Requirement. In ornder Lo remove one {ncentive for shilled
nwsing and <nfermeddiate care facilities and boarding care facilities that
are reimburnsed on a reasonable cost basdis o admit or heep resdidents un-
necessarily, the Department of Human Services should drop Lts 90 percent
occupancy requirement gor detenmining payment rates for these facilities.
This means that no matter whether the occupancy of a gacility is 90 percent
on highen on Less than 90 percent, the Department should establish the per
diem rate by dividing costs by the actual number of "patient days.”

#36G, Boarding Care Factlities. The Department of Human Services should
remove The cedlling from payments to boarding care facilities and should re-
imburse all such facilities, regardless of s4ze, on a reasonable cost basis.

#36H. Delayed Payments. In ornder fo reduce delayed payments fo skitled
nuwising, ntermediate care, boarding care and foster care facilities and
othen programs providing Long term care servdices, the Department of Human
Servdices should:

- Determine financial eligibility and expedite related paperwork prion
Lo admission orn recedlpt of services;

- Require residents who have been paying with private funds, but who
apply gor Medicald on other public funds, To continue paying with their
private funds until the day on which their ginancial eligibility is
approved; and

- = Eliminate the practice of "redlining" (that {s, holding up payments to
gacilities and agencies because of apparent errors orn inconsistencies)

#361. Advance Payments. Every Zwelve months gacilities and agencies should
recedve an advance payment of 1/12 of the previows year's payment, as done
in the "PIP" system for hospitals.

#36]. Administrative Allowances. Fon shilled nursing and intermediate

care pacclities and boarding care gacilities that are reimbursed on a reason-
able cost basis, the Department of Human Services should:

- Eliminate the administrative allowance;

- Allow reasonable administrative expenses as reimbursable costs; and

- Determdine the salary for each admindisirator (whether owner or employee)
as part of the contracting process and refate the salary to the Location
0f the gacility, the Types and numbers of resdidents, and the qualifications
o4 the administratonr.
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#36K. Payments for Business Costs. The Department of Human Servdices should
neanburse skClled nurnsdng, intermediate care and boarding care facilities
gor all reasonable costs associated with doing business.

MAJOR FINDINGS

The Task Force finds that some of the decisions by the Department of Human
Services regarding what comstitutes ''reasonable costs" for purposes of state
reimbursements to private providers of long term care services are affected
by the Department's fear of increasing costs under the Medicaid Program.

The Task Force finds that some of the reimbursement regulations of the Depart-
ment contribute to the unnecessarily restrictive and intensive nature of :
Maine's system of long term care services.

The Task Force believes that the 90 percent occupancy requirement for deter-
mining payment rates for skilled nursing and intermediate care facilities and
boarding care facilities that are reimbursed on a reasonable cost basis en-
courages inappropriate admissions to £ill up beds and may serve as a dis-
incentive to return residents to the community, if the occupancy falls close
to 90 percent. .

The Task Force is concerned that if the present ceiling on payments to board-
ing care facilities is not removed, these facilities may well cease to be a
viable part of Maine's system of long term care services. Some of the indi-
viduals who require the degree of supervision provided by boarding care facil=-
ities may be forced into intermediate care facilities,

SUMMARY OF MAJOR REIMBURSEMENT SYSTEMS AND PROBLEMS

Social Security Under the federal Social Security Act, there are several
Act: programs funding long term care services which are oper-
ated under different reimbursement systems.

Title XVI, the Supplemental Security Income Program, pro-
vides direct money payments directly to individuals whose
income and assets fall below federal standards. SSI pays
for boarding care facility care and for room and board
for persons living at home, Because payments to individ-
uals are at the beginning of the month, at least part of
the payments to the boarding care facilities are made in
advance of the services delivered. However, payments to
boarding care facilities in excess of the SSI payment are
state dollars paid retrospecdtively. In Maine, the Bureau
of Social Welfare, Department of Human Services, 1is
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responsible for administering reimbursements to the
boarding care facility program.

Since Title XVIII, Medicare, is a federally administered
program, the reimbursement is subject to federal regula-
tions, carried out by fiscal intermediaries who agree to
act as agents of the Federal Government. Fiscal inter-
mediaries determine rates based on reasonable costs or
charges, do audits, and make retrospective adjustments in
reimbursements.

Under Title XIX, Medicaid, reimbursement is subject to
state regulations developed within federal parameters.

In Maine, the Division of Health Care Audit, Department
of Human Services, establishes interim rates, does audits,
and makes retrospective adjustments in reimbursements.
Rates are based on costs, as defined in the Principles of
Reimbursement. These are vendor payments, direct to the
provider, made after the service has been delivered.

The Bureau of Resource Development, Department of Human
Services, administers reimbursement under the Title XX
social services program. This, also, is a retrospective
system of reimbursement.

For facilities reimbursed on a reasonable cost basis, A
payment rates are based on actual days of service provided,
at a minimum of 90 percent occupancy. This encourages in-
appropriate admissions to fill up beds and very well may
serve as a disincentive to return residents to the com-
munity, if the occupancy rates falls close to 90 percent.

The Department of Human Services imposed a ceiling of $465
per resident per month on operational costs of boarding

care facilities with over six beds. The Task Force heard
comments during work sessions and public hearings that in-

“dicate that the costs in many facilities exceed the ceil-

ing. One operator reported a loss of $22,000 last year in
a 24 bed facility. The Department is aware that some
facilities may have to close as a result of the ceiling and
is not licensing any new facilities. The present flat-rate
payments to boarding care facilities with six or fewer beds
are also too low,

Facilities reimbursed on a reasonable cost basis usually
receive payments on around the 17th of each month, pro-
vided they have submitted their invoices to the Department
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of Human Services prior to the 5th of the month, Payments
are made through a manual system,

Sometimes ''redlining'' occurs. This means that the Depart-
ment crosses out the names of residents who are either
admitted or discharged near the end of the month. It is
not unusual for a billing form to be redllned by as much
as $5,000 to $9,000 per month.

Some delays in payments occur in the regional offices of
the Department in the determination of financial eligi-
bility. Inconsistencies in determining eligibility dates
arise when a resident runs out of private funds and be-
comes eligible for Medicaid funds. For example, one
regional office communicates with facilities to determine
what date the resident has paid up to and makes eligibility
from that date. Another regional office makes the eligi-
bility date during the month the application for Medicaid
funds is received, even though the resident has prepaid
the facility for 30, 60 or 90 days of care.

Processing financial eligibility tends to slow down once
an individual eligible for Medicaid is in a facility.
Facilities have waited for as long as two to six months to
receive payments from the Department for these individuals.,

The administrative allowance for facilities reimbursed on

a reasonable cost basis is fixed by regulation. Originally
established in 1972, the allowance was not changed until
January 1, 1978, when it was increased by 33 percent. It
has not changed since that time.

In a 60 bed intermediate care facility, the salary for
the administrator would be $400 per week, in order not to
exceed the allowance of $20,800 per year. This adminis-
trator would be responsible for managing a $650,000
annual budget.

The present system permits an owner to hire a low-priced
and, possibly, relatively poorly qualified administrator
and pocket the rest of the administrative allowance, pro-
motes the comnstruction of larger facilities (the larger
the facility, the greater the allowance), and does not
require that administrators' salaries should be commen-
surate with experience, qualifications, ability or
quality of operation.
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RECOMMENDATION #37:  DEPRECIATION

The Governox should urge the 110th Maine State Legislature Zo consider
devising a sultable decision-making mechanism in the areas of depreciation,
property Zransfers and associated <{ssues. The Legislature should do this
as pard of its study of "reasonable" costs proposed in Recommendation #36B.

MAJOR FINDING

The Task Force finds that the current depreciation policies relating to
nursing homes lend themselves to unsound and undesirable financial practices,
and contain potentially undesirable features. Owners are encouraged, under
some circumstances, to sell facilities with resulting higher rates of reim-
bursement following a sale. The Task Force also finds that individuals are
able to purchase and own facilities without putting in very much of their
own money and, thereby, achieve '"leverage' (as in a '"margin' purchase) and
increase the profit at the time of sale during periods of high inflationm.

ISSUES RELATING TO DEPRECIATION

Purpose of " The purpose of depreciation, which is an accounting prin-

Depreciation: ciple, is to cover the reduced value of real property as
it wears out, Depreciation is handled in diverse ways in
such different fields as rental housing, public housing,
and health care, Within the nursing home field, it is
handled in widely differing fashions among the 50 states.

In recent years depreciation has become an accepted
accounting mechanism, even in situations where property
does not wear out and, in fact, increases in dollar value.

Low Initial With respect to nursing homes in.Maine, depreciation ex-

Equity: ceeds payments on the principle in the early years of a

q : . ;
mortgage and provides funds which the owner can use for
any purpose he chooses, In additiom, the interest on the
mortgage is allowable under the Principles of Reimburse-
ment of the Department of Human Services. If depreciation
is funded to replace fixed equipment, the Principles re-
quire the owner to use the funds to purchase the equipment.
The equipment is then added to the equity value of the prop-
erty on which a 10 percent return is paid to the owner.
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In sum, because depreciation is a return of capital, the
equity decreases as depreciation payments are received.
The depreciation payments are determined on the value of
the property, regardless of mortgage, and are the same
each year over the depreciation for the item.

Incentives to In later years of a mortgage period, depreciation payments

Sell and Buy: do not cover the payments on the principal of the mortgage.
This encourages the owner to sell the facility after he
has reached the break-even point (the point at which depre-
ciation payments no longer exceed principal payments).
The profit to be made on a sale is not sufficiently reduced
by depreciation recapture provisions to effectively dis-
courage the sale of property, in the presence of other
factors of possibly overbearing weight (for example, low
initial equity, inflation, pressures to sell, et cetera).

Ten provider representatives, including seven especially
invited guests, attended a special meeting of the Sub-

committee on Finance on June 17, 1980, After a statement
by a Department of Human Services official that the pur-
pose of recapture was to discourage sale, the chair asked
a provider spokesman, point blank, whether recapture did
so, in fact. The reply was negative, and there was_a _

" TE3E1iE consensus on the part of all providers present

As a banker has commented, owners of the real estate are
"...working the system as hard as they can - taxes, in-
flation, etc., - to get everything they can out of it and
they're doing a good job of it,'" and there is no question
that a property can really be milked., Frequently, a pur-
chaser must be ready to make a considerable investment in
the physical plant, and he is scrutinized by the bankers
before he can get a mortgage. But although the seller has
clearly maximized his profit in such a situation, the
buyer's interest may still be to acquire a home with a
good clientele and reputation in order to be an operator
and not necessarily to be a speculator although, of course,
- he hopes for a high residual value in the long runm.

The Principles of Reimbursement allow a buyer of an exist-
ing facility to start a new depreciation schedule, based
on the allowed purchase price of the property. This prac-
tice is not permitted in some states,

Value of Generally, if the operator is the owner of a facility, the
Limited rates will increase following the purchase of the facility
Partnership: and its approval under the certificate of need process.

However, under a limited partnership arrangement, when the
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owners/builders have entered into a long term lease '‘agree-
ment (which is consistent with Internal Revenue Service
regulations for tax shelters) there will not be an increase
in rates for the life of the lease, even if a change in B
ownership of the real estate or of the operator occurs. A
rate change can occur only if there is a merger of the two
interests. Such a combination of interests would, of course,
be subject to the 1122 review process.

During the early most effective tax shelter years, the
limited partners enjoy very good profits, but it should be
remembered that, to do so nowadays, the developer (usually
the general partmer) must place substantial up front monies
at risk during the Certificate of Need process and while
project completion is by no means assured. Frequently, the
operator is also a limited partner and may well be, in
everyone's eyes, the most appropriate eventual purchaser
(in which case the appropriateness is subject to the 1122
review process mentioned above). However, if the operator
is not a limited partmer, but only the lessee, he derives
no benefits from the tax shelter, has no equity in the

real estate, and any profit he earns must be earned solely
from operations.

"Trafgicking” : Nursing homes can become highly attractive to real estate
speculators when the confluence of reimbursement prin-
ciples (especially depreciation), economic conditions
(especially high, continuing inflation) and tax policies
favor "trafficking.'" This term means trading in properties
held for relatively short periods of time to earn very high
profits, after taxes and inflation, using the leverage of
small equity mortgage financing (essentially "margin'
buying).

The recent Ohio report? cites enormous and still growing
real estate manipulation, with 30 percent of for-profit
homes changing ownership arrangements in one year (1978)
alone. Not only is this costly in terms of constantly
increasing reimbursement rates, but - even more serious -
a widespread marketplace of this sort tends to bring in
those with an interest in large, rather quick profits and,
presumably, little interest in providing humane long term
care,

Maine has been fortunmate, so far, in escaping this problem,
probably for a number of factors. These factors, some of
which may be unique to Maine, include: a small, poor and
scattered population; the isolated geographical location of
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the State; and a community of individuals working in nurs-
ing homes, banks and the Department of Human Services, with
a high coefficient of everybody-knowing-everybody else.
These factors make Maine relatively unattractive to the hit-
and-run outsider. Well known indigenous real estate spec-
ulators must generally move with some relative decorum.
Several years ago, the Department did detect an incipient
trafficking trend, which failed to develop following the
emplacement of depreciation recapture and Consumer Price

. Index inflator limited sale prices in the Principles of

Reimbursement. The potential for trafficking still remains
in the present ecomomic environment. With the present
Principles, even a six percent Consumer Price Index per-
mits a very high rate of return on a facility held only

a few years, Vigilance, therefore, is mandatory.

Heavy trafficking in other states has been shown to dam-
age care while escalating its cost.® Maine must prevent
trafficking and, hence, must be in a position to impose
preventive measures quickly if the need arises. At the
same time, Maine must avoid taking premature action in

a situation with such a brief, ad hoc regulatory history
based nationwide on only the flimsiest legislative and
case law.

In passing, the Task Force notes that some years ago, fixed
capital costs were roughly 15 percent of daily bed costs for
newly built homes. That figure is now over 20 percent and
is rising rapidly, because of the swiftly escalating con-
struction and financing costs. This means, of course, that
Medicaid nursing home costs will increase with newly con-
structed homes because of these higher fixed charges, as
well as increasing labor, food and energy costs. However,
where long term leases exist, the capital bed costs will
remain fixed, while the others rise with inflation, and

the fixed operating cost ratio will improve over the years
of the life of the lease.



-154-

RECOMMENDATION #38:  INCENTIVES

#38A. Incentives gor Providers. With respect to skilled nursing and
intermediate care factlifies and boarding care facilities that are re-
imbursed on d reasonable cost basdis, and other agencies providing Long
term carne services, the Department of Human Servdices should establish
a system of relmbursements in which:

- Rates are negotiated - based on budgets, prior year's experdience,
valid aggregate data and clearly defined responsibilities - begore
the Department and a facllity or agency enter into an agreement;

- Rates are related fo the needs of diggerent Lypes of residents ox
other consumerns and are based, in part, on information about needs
collected during the case management process (See Recommendation #29);

~ Rates are higher for a specigied Length of time for services provided
to any resdident on other consumer who L8 temporarnily severely impaired
and who needs intensive services gor a Limited Length of time; and

- There are profdts beyond the negotiated rate which are related Lo outcomes

04 care, based on aggregate data and achievement of goals established
as part of the case management process.

#383.‘ Incentives forn Consumers. (See Recommendation #14.)

#38C., Incentives for Volunteers. (See Recommendation #15.)

MAJOR FINDING

The Task Force finds that there are very few incentives to encourage proper
and efficient use of long term care services,

DISCUSSION

Providess: Presently, the major incentive for intermediate care
facilities to contain costs and operate efficiently is
the need to keep down rates in order to attract private
pay residents. However, because 85 percent of all resi-
dents are covered by the Medicaid Program, many facilities
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have an extremely high percentage of these residents, and,
thus, even this incentive is lost.

The retrospective system of settlements of payments, used
for all the major funding sources of long term care ser-
vices, does nothing to encourage efficient operation.

Even worse, it is reasonable to assume that if a facility
or agency administrator knew that costs were going to be
less than the interim payments, he or she would incur ex-
penses in order to avoid returning to the Department funds
already received.

The only profit permitted under the Principles of Reim-—
bursement for proprietary operators is 10 percent on net
equity./ No profit is allowed for nonproprietary providers.

Reimbursement is not related to the quality of services
provided, nor to the outcomes of the services. There are
no incentives for a facility to admit an individual who is
"difficult" or who requires a great deal of care.

Neither are there incentives for agencies to provide in-
home services to such individuals.

When third-party payors pay for all or most costs, con-
sumers are not motivated to exercise discretiom in the use
of services. The system of billing, third-party payments
and the resulting paperworkare confusing for consumers.

When individuals live in an intermediate care, boarding
care or other long term care facility, all services are
available under one roof, including meals, activities and
other services that are not reimbursable by a third-party
payor in other settings. Once institutionalized, depen-
dency is fostered among these individuals.
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RECOMMENDATION #39: (CONTRACTING AND AUDITING

#39A. Reactive Regulations. In order Zo avodd the fonmulation and inter-
pretation 0f "reactive” reimbunsement regulations (that is, regulations
adopted across the board Zo address problems that are present in only a
few Linstances), the Department og Human Services should:

- Resolve particular situations, through Zthe agreement mechanism, on
an individually negotiated basdis;

- Spell out more clearly in agreements, the rights and responsibilities
04 the Department and the provdider; and

- When faced with an exceptional sdituation, bring together representatives
of both the provider and the Department, {in order Zo negotiate a solution,
rathen than imposing additional regulations, applicable to all providers.

#398B, Negotiations. A Department of Human Services contract ofgicer within
the agency with program responsibi{lity gor the Long term care service the :
Department wishes to purchase should handle negoiiations with the provdder.

#39C., Contractual Relationship. There should be a clear contractual re-
Lationsnip between the Department of Human Services and each provider of
Long Ztenm care services.

#39D., Tdtle XX Contracts. Contracts for servdces under Title XX and other
sinclarly ginanced programs should be written on 2-3 year cycles, whenever
possible, with budgetary amendments fo replace the annual contracting process.

#39E., Contracts with Community Mental Health Centers. The Department o4
Mental Health and Corrections snould move foward funding community mental
health centerns by purchasing "units of services” rather than through the
block grant basis which now, generally, is the case.

#39F, Interest Incuwrred. Interest incurred as a result of the contracting
process snould be reimbursable at cost.
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#39G., Sdingle Audit. Each provider of Long term care AqnviceA should be
subject o only a single audit by the State for all of L{ts contracils.

#39H. Scope. The scope of the single audit should be degined in Zhe con-
Thack belween the Department of Human Services and the provider. The audit
should not encompass policy matters.

#3917, Cerntified Public Accountant. The Depariment of Human Services should
accept the report of a certigied public accountant, audit for excepiions
based on desk review, and do sampling.

#39J. Policy Decisions. State auditors should not make policy decisions.
Final decisions about allowable costs should be made by the contraciing
officer on the basis of information verified by Zhe state auditor.

MAJOR FINDINGS

The Task Force finds that the present auditing process administered by the
Department of Human Services includes some functions which are not customarily
part of this process. The Task Force also finds that present auditing and con-
tracting processes, administered by the Department, result in unnecessary in-
convenience for providers of services.

PROBLEMS RELATING TO CONTRACTING AND AUDITING

Cost Control: The Department uses the auditing process as a mechanism
for controlling costs. Rather than simply carrying out
audits, Department auditors are making policy and pro-
gram decisions which they are not qualified to make.

Inconveniences: There are no clear Principles of Reimbursement for Title
XX. As a result there are a lot of differences of opinion
between providers and auditors.

Decisions of auditors are not consistent throughout the
State.

Providers of services, funded from a variety of sources,
not only must deal with a variety of eligibility and re-
porting requirements, but also are subjected to a differ-
ent audit for each program. There is no uniform 'chart
of accounts'" that providers can maintain that is accept-
able to all funding source,
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Ac¢cording to the Encyclopedia Brittanica, ''the most
familiar type of auditing is the administrative or
pre—audit, which consists of investigating individual
vouchers, invoices or other documents for accuracy and
proper authorization before they are paid or entered in
the books." The Task Force believes that auditing done

by Department of Human Services staff does not fit into
this definitiom.
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RECOMMENDATION #40: RATE SETTING COMMISSION

The Governor showld submit Lo the 110th Maine State Legislature a bill
to establish an independent commission, responsible for establishing rates
gor all Long term care servdices pwrchased with public dollars.

MAJOR FINDING

The Task Force finds that the Department of Human Services constitutes a
"monopsony' with respect to long term care services.

DISCUSSION

During its discussions over the past year, the Task
Force has noted that the Department of Human Services
purchases the great preponderance of long term care
services and, thus, constitutes a "monopsony." This
enables the Department, acting as the buyer, to make
decisions unilaterally on any basis, including budgetary
considerations, and precludes free negotiations.
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RECOMVENDATION #41: PRIOR APPROVAL

The Principles of Reimbursement of the Department of Human Sgwiciu should
be revised Zo elinlnate The prlor approval process for staffing, consullants
and educational expenses.

MAJOR FINDING

The Task Force finds that decision-making regarding a safe level of staffing.
for the supervision of residents of skilled nursing and intermediate care
facilities has been transferred from facility administrators to the Department
.0f Human Services. The Task Force also finds that the Department rather than
facility supervisory staff, is making determinatioms about the educational needs
of facility staff,

SUMMARY OF ''PRIOR APPROVAL' PROCESS

Staffing: Effective January 1, 1978, the Principles of Reimbursement
were amended to require that the Department of Human Ser-
vices must approve in advance any nursing staffing (includ-
ing registered nurses, licensed practical nurses and nurses
aides) above minimum standards, in order to be a covered
cost under the Medicaid Program. The amendments also re-
quired that activities and social service persomnel above
the number of hours permitted in the Principles must be
approved in advance.

Pharmacist comsultants are reimbursed on a per capita basis,
and the allowable cost for dietary comsultants is limited

to eight hours per month, unless there is advance approval
for additional time. Social worker consultants and ad-
visory dentists are not an allowable cost in intermediate
care facilities, but are permitted in skilled nursing
facilities.

The staffing hours to be approved are determined by a level
of care system used in both skilled nursing and inter-
mediate care facilities, in which all residents in a facil-
ity on a given day are classified into one of three levels
of care. Level one residents require the least amount of
care and level three residents require the most care.
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Each level of care is assigned a number of hours. The
hours for the level of care for all residents are added

to arrive at the total number of hours of nursing care
needed per day. The total number of hours is then divided
by eight to determine the number of nursing care staff the
Department approves for reimbursement,

Licensed nurses, not including the Director of Nursing,

are allowed up to one half-hour per resident in intermediate
care facilities and up to ome hour in skilled nursing facil-
ities. These licensed nurses are subtracted from the num—
ber of approved nursing staff, and the remaining staff are
nurses aides. :

Additional licensed nurses are prior approved for charge
duties, depending on the size of the facility.

This procedure has discouraged administrators from hiring
licensed practical nurses instead of aides to meet the
staffing ratios, a practice that had previously been en-
couraged to improve the quality of care. It also limits
the employment of registered nurses in intermediate care
facilities. :

The staffing that is approved at the time of an on-site
visit to a facility remains in effect until the next on-
site visit in six months, even though there may have been
empty beds that day, or a level one care resident is dis-
charged and there are all level three patients waiting in
a hospital to be admitted to the facility.

The facility may request prior approval for additiomal
staff to meet the increased needs., This is usually not
necessary, because the approved staffing, in most instances,
is greater than the current staffing.

There has never been a study done to determine the effec-
tiveness of the prior approval process for staffing. One

of the objections to the system is that it removes from

the professional staff of the facility the responsibility

to determine their own staffing needs and places this respon-
sibility in the Department of Human Services,

The question of who (the Department or the facility) is
liable in the event of accidental injury to a resident
because of inadequate supervision with limited staff re-
mains unanswered.
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Educational activities such as participation in workshops
and seminars, also require prior approval. However,
orientation, on-the-job training, in-service education and
similar work learning are recognized as normal operating
costs and are carried out by staff of facilities. If
others, such as physical and occupational therapists or
restorative nursing specialists are to conduct special
training programs, prior approval must be obtained for

the cost to be allowable.



-163-

RECOMMENDATION #42: PURCHASING PRACTICES

#42A, Group Purchasing by Facilities. The following sZeps should be taken
Lo organize group purchasing e{forts:

Group Puwrchasing Organization. The Maine Health Care Association and the
Maine Personal Care Assocdiation should begin to work {mmediately with their
memberns Lo establish an 0&gan&zai&0n gon group purchasing gor both proprietary
and nonproprietary skilled nursing, intermediate care and boarding care

- facilities. The ongan&zat¢on should establish relationships w&th the Hospital
Assocdation's Shared Services program (HASS), in orden Zo build on theirn es-
periences and contracts, Lo the extent possible.

Incentive to Parnticipate. As an {ncentive §or provdderns to participate in
group purchasing, the Department of Human Services should allow providers to
retadn part of the savings for their personal gain or use the savings fox
additional sitaffing, activities or other operational costs to Limprove the
quality of Life. Cash discounts goxr. prompt payment of bills should be an.
-allowable income Ltem that should not offset cost.

#42B. Purchasing Devdices to Minimize Disability. (See Recommendation #11.)

MAJOR FINDING

The Task Force finds that various group purchasing arrangements can be used
to promote more efficient and effective use of scarce dollars.

PRESENT PURCHASING PRACTICES

P&an¢p£eé Under the present Principles of Reimbursement, all savings
wseme realized through group purchasing are reflected in lower
per diem rates, As a result, in skilled nursing, inter-
mediate care and boarding care facilities in which 90 to
100 percent of the residents are Medicaid or Supplemental
Security Income recipients, there is little incentive to
participate in group purchasing arrangements.,

The Principles also prohibit intermediate care units in
hospitals from filling prescriptions in hospital pharmacies.

. This prohibition obstructs an opportunity to find lower
costs through group purchasing.
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Facilities are resentful that under its Principles of Reim-
bursement, the Department of Human Services ''mickels and

dimes' them in areas such as disallowing educational sem-

inars, but, at the same time, wastes thousands of dollars
because of the present purchasing practices,

Suppliers of goods are not going to be interested in deliv-
ering to small purchasers. Warehousing of goods is a way
to respond to this reluctance. Standardized menus are also
a possibility.

The existing group purchasing organization in Maine is
affiliated with the Maine Hospital Association and is lim-
ited to nonproprietary facilities and agencies. Another
organization is needed for proprietary facilities.



-165-

RECOMMENDATION #43: “SEED” MONEY FOR NONPROFIT FACILITIES

There should be a "seed money" funding source - for wse by the Bureaws of
Mental Health and Mental Retardation of the Depariment of Mental Health and
Cornections and by the Bureaus o4 Rehabilitation and Maine's Elderly o4 the
Deparitment of Human Servdices - to promote the development of nonprofit
group homes and transitional Living gacilities.

MAJOR FINDING

The Task Force finds that nonprofit groups have played a much smaller role than
have for-profit operators in the development of residential services for con-
sumers of long term care services.

'DISCUSSION

The Bureau of Mental Retardation, Department of Mental
Health and Corrections, has been instrumental in develop-
ing small group homes for its clients, However, there has
been very little development of group homes or transitional
living facilities for the chronically mentally ill, the
physically disabled and the elderly.

Development of facilities for these other groups can be
encouraged through the mechanism used by the Bureau of
Mental Retardation. This mechanism includes the use of
"seed money" for the development of group homes. The
Bureau loans seed money to a nonprofit group to pay for
the up—-front development costs of the home (legal fees,
architect costs, soil tests, et cetera), The seed money
is then used again in the Bureau's development process
when the outgoing funds are reimbursed during permanent
closing. These reimbursed funds are then used again for
start-up costs (furniture, staff hiring before the home
startg, dishes, et cetera),

Another way of handling this mechanism so that the funds
return to the lending authority, would be to broker it to
another nonprofit entity that would administer the seed fund
for a small handling fee. In this way, funds would be re-
turned to the nonprofit entity after the pernament finan-
cing and would not be used for a second round of start-up
costs, but could be used again for the development of
another nonprofit group home,



-166~

RECOMMENDATION #44: FINANCIAL IMPLICATIONS OF UTILIZATION PATTERNS

#44A. Research. The Department of Human Services and the Department of
Mental Health and Corrections should conduct research to determine Zhe
cost effectiveness of in-home care, as compared with the cost effective-
ness of care in vardious types of gacilities., In addition to cost data,
the quality of Life and satisgaction Level should be evaluated as part
of the research. The research should be based on costs per case rather
Zhan on costs per day. The rising costs of new construction Ahoutd be
nedlected in Zhe research, especially sdince in-home care and certain
types of resddential care may rapidly become Less costly than care pro-
vided in newly built nursing and boarding homes.

#44B, Placement in Facilities. Individuals should not be admitted %o
Ariiled nurnsdng, <ntermediate care, boarding care on foster care facil-
Lties unless available in-home care that can be ginanced has been con-
Addered, §inst. This should be one of the steps in the case management
process. (See Recommendazxon #29.)

#44C. Spend Down. The Department of Human Services should develop sliding
see scales for Ain-home services, as part of the "spend down" provisions of
the Medically Needy Program,

MAJOR FINDING

The Task Force finds that thousands and probably millions of dollars are being
spent needlessly to pay for care in residential and institutional settings for
individuals whose needs could be met in less costly settings. In additiom,
the goal of a long term care system, as defined by the Task Force, to care for
people "in the least restrictive setting," is not being met,

SUMMARY OF ISSUES RELATING TO UTILIZATION PATTERNS

Syastem The following facts indicate that demand for long term

Overload : care services exceeds supply of these services, and that
this system overload results in individuals receiving in-
appropriate services.
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There is a much greater demand for housing for the
elderly and disabled than can be met at present, as
evidenced by waiting lists for most housing projects.

There are not enough boarding care facility beds in
‘most areas. Therefore, boarding care placements for
individuals who have improved in intermediate care
facilities rarely occur,

Hospital discharge planners report that they are unable
to place individuals in boarding care facilities be-
cause no vacancies exist,

Intermediate care facilities are 95 percent to 98 per-
cent occupied. Some will not admit Medicaid recipients.

Skilled nursing facilities are being utilized for indi-
viduals needing and waiting for an opening in an inter-
mediate care facility, :

150-200 individuals who have been determined eligible
for intermediate care may be occupying hospital beds
throughout the State on any given day. Hospital dis-

' charge planmers report stays of two to six months of

individuals awaiting intermediate care facility place-
mént, with the Medicaid Program paying the bill. One
hospital reported a cost to the Medicaid Program of
$37,600; another, $220,000 for a six month period.

Individuals who need skilled nursing care, including
rehabilitation services, are staying in hospitals be-
cause skilled nursing beds are not available. Some of
these same hospitals need these beds for acute care,
Individuals are kept waiting for elective admissionms,
and overcrowding occurs.

Landlords do not always hold rooms or apartments for

an elderly individual who is hospitalized. The result
is the admission of the individual to an intermediate
care facility because there is no place else to go.
After an individual is admitted to an intermediate or
skilled nursing facility, assets can be transferred in
order to establish eligibility for Medicaid. Then there
is no home for the individual to be discharged to,.

Because of lack of available beds, individuals are being
classified to lower levels of care or are retained in
facilities when their needs have increased or where
their needs are not being met.
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The annual costs of care in the state-operated institution
for mentally retarded individuals range from $20,000 to
$30,000 compared with $10,000 to $20,000 in the community.
The annual costs of care in the two state—operated institu-
tions for mentally ill individuals are similar, ranging
from $20,000 to $25,000.

As 1is true throughout the country, residents of the state
institutions have been returned to the community in large
numbers., For example, the population of the two mental
health institutions has declined from 2900 in 1970 to 700
in 1980. This movement out into the community has not
resulted in reduced costs in the institutions. Admissions
have continued at the same level, while the length of stay
for residents has decreased,.

Until recent years, residents were used as workers to help
staff in many areas of the institutioms. This no longer
happens, but the number of staff has remained comnstant.

There has been considerable effort to determine whether
cost~effective alternatives to institutions are already in
place or can be developed to provide necessary services in
the most appropriate and least restrictive setting.

There have been several attempts to determine the cost
effectiveness of in-home care as an alternative to institu-
tional care. Most studies conducted to date show that in-
home care can cost less than nursing home care in certain
circumstances.

A General Accounting Office report published around a year
ago discussed results from a study conducted in the
Cincinnati area which compared health costs between insti-
tutionalized and non-institutionalized individuals over 65
years of age,8 The purpose of the study was to determine

at what level of impairment the break-even point would be
reached in the cost of care. The results of the study
showed that in-home care was ''less expensive until the indi-
vidual is greatly or extremely impaired."

In 1975 (Chelsea-Village Program), a cost analysis of home
health programs and nursing home costs in New York was con-
ducted by Boehringer Associates. Costs for the three
patient categories used - ambulatory, semi-ambulatory, and
bedbound - were higher for the nursing homes than for the
home health programs. The study also pointed out that as
more services were needed in the home, the difference in
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costs between in-home care and nursing homes decreased.

Although the studies mentioned above indicate that, in

some cases, in-home care can present a more cost effective
method of care than nursing home care, more research needs
to be conducted. It is difficult, perhaps impossible, to
compare results from one study to another or to compare
results from past studies to a home health agency or inter-
mediate care facility here in Maine. The difficulty

arises partly because of differences in the methodology and
design of the studies in question. Costs can be difficult
to compare due to different methods of definition, collec~-
tion, and analysis. In addition, the populations under
study may not be comparable for a number of reasons, in-
cluding differences in the kind and amount of services re-
quired, the impairment levels, and living arrangements of
the clients.

While the Task Force has made no recommendations relating
to local attitudes, it would like to point out that as
federal and state programs have taken over more and more
responsibility. for the care of individuals, local communi-
ties have relinquished their former obligatioms for their
citizens., Public assistance statutes have been changed to
free local communities from financial respomsibility for
individuals in intermediate, boarding or foster care facil-
ities., It is easier and often less costly for local offi-
cials to have an individual admitted to an intermediate
care or other facility, than to try to care for him at
home. Communities and society, generally, are reluctant
to let elderly and disabled individuals take risks in
order to maintain independence.

The Task Force would also like to note that the physician
plays a significant role in determining where an individ-
ual will be cared for, and thus has a great effect on the
costs of long term care. In classifying an individual as
needing intermediate or skilled nursing care and select-
ing the facility that will give that care, the chief
decision-maker is a physician. Entry into such a facility
must be medically necessary, and so certified by the
physician.

The physician often responds to the needs and wishes of
the family when recommending placement of an elderly
parent or disabled family member in a facility.
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Most physicians are not knowledgeable about approaches to
long term care, other than medical models of care. Many
physicians would probably recommend boarding care for a
larger number of their patients if they knew more about
such care., Some physicians seem to be reluctant to use
in-home service providers, and sometimes refer to inter-
mediate care facilities patients who could probably be
cared for at home.
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FOOTNOTES

Entering a Nursing Home - Costly Implications for Medicaid and the
Elderly, Report to the Congress by the Comptroller General of the
United States; United States General Accounting Office; PAD-80-12
Washington, D.C., November 26, 1979.

A Program in Crisis: Blueprint for Action; Final Report of the
Ohio Nursing Home Commission; Ohio General Assembly; Columbus, Ohio;
October 1979.

With the additional necessary "Applications Programming' and storage,
the existing Bureau of Central Computer Services, Department of
Finance and Administration, could handle this load.

The Social and Economic Impact of Nursing Homes; National Foundation
for Long Term Health Care; Washington, D.C.; 1979.

A Pr¥5;am in Crisis: Blueprint for Action, Final Report of the Ohio
Nursing Home Comm15310n, State House Columbus, Ohio; October 1979;
page 134,

It should be pointed out that the short term turnover of a nursing
home is not necessarily evidence of an intention to provide degraded
care, since sale (often a time and energy consuming venture in Maine)
is clearly facilitated if the facility has provided good care under
the present owner.

The nursing home industry is a low equity industry. Many providers
have negative or no equity during their early years of ownership.

Home Health - The Need for a National Policy to Provide Better Care

for the Elderly; Report to the Congress by the Comptroller General of

the United States; United States General Accounting Office, Washlngton,
D.C., December 1979.
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BACKGROUND

Recommendations #45 through #48 address issues relating to wages, fringe
benefits, training and qualifications of employees involved in providing
long term care services.

Testimony by Holy Innocents, a homemaker agency in Portland operated by the
Diocesan Human Relations Services, captures many of the Task Force's special
concerns about the lowest paid employees in the long term care system.

"...The quality of services is dependent on the quality
of staff, Unpredictable funding is a major concern for
all staff, as well as inadequate funding which limits
the needs that can be met., For the paraprofessionals
who are the major service deliverers, the most important
need is for a livable wage and adequate fringe benefits.
A dilemma for agency administration is to balance the
desire to provide decent salaries and fringe benefits
with the need to keep costs down. These direct care
workers are of inestimable value, yet they are often
held in low regard and see themselves as low in status.
A variety of supports are necessary to counteract this."
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RECOMMENDATION #45: AIDES

#45A. Wages; Benefits. Wage Levels near the Lower end of the wage scale
and gringe benedts gor employees of Long team care gacilities and agencies
in the private sector should be similar to wage Levels and fringe benefits
gon sdmilar positions in the public sector. Improved wages and benefits
gor private sector employees should not result in Loss of positions on
decreased avallability of services.

#45B. Turnover. The Governoa should inform the Legislature and the public
about thne nigh rate of turnover among aldes and the human and ginancial
costs {nvolved and urge the Legislature to appropriate adequate funding for
improved wages and pension benegits for aldes, which will result in a more
stable and productive work force.

#45C, Qnrganized Effornts. There should be more organized efforis by both
employees and employerns to improve wages, gringe benefilts and working con-
ditions for aides. - ~ :

#45D, Career Development. Individuals beginning employment in Long Lerm
care gacilities and programs at the basic aide Level should have opportu-
nities, through a variety of qualifying processes, to progress to special-
L{zed paraprofessional responsibilities |such as activities assistants,
rehabilitation aides, and medication technicians) and to advance to pro-
gessional Levels (such as nursing, socdial work and therapy) .

#45E, Training. The gollowing steps should be taken with respect to the
Thatning 04 addes:

Standardized Training and Certification. Training and certification of
aides showld be standardized throughout the State.

Partners. The Depariment of Mental Health and Corrections, the Depariment
0% Auman Services, the Department of Educational and Cultural Services,
the State Board of Nursding, and the Maine State Nurses Association should
work Together as equal partners to:

- Develop a statewdide approach for the training and certification of aldes,
including a plan gor statewdde adult education and vocational technical
fnstitute programs in the area of Long team care;
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- Approve cwuicula proposals for training aides;

- Provdde technical assistance to instructors and ensure that they wse
Astandandized cuwuvicula;

- Certify Training programs for aides offered by both schools and Long
tenm care gacilities and programs.

Content o4 Cwudiowla. Currndlcula for addes should:

- Be gearedito the Zotal needs of consumers of Long term care services,
including an emphasis not only on medical and physical needs, but
also on areas such as mental health, gerontology and psychosocial
needs;

- Include classroom and clindcal experdience with a designated number
04 hours required 4in Long term care gfacilities and programs, and,
when appropriate, in hospltals;

- Be thorough with respect to Zhe administration of medications, in
particular gor aides who will be working in boarding care facilities.

Role o4 Public Education. Both vocational technical institutes (post-
secondary Level] and adult education programs (Aecondary Level) should:

- Become part of a statewide system of trainding centers for aldes; and

- Ofger more tka&n&ng programs for aides, including "traveling road
shows" to areas not served by closeby vocational technical institutes
on adult education programs.

AllowabLe Cost. The Department of Human Services should allow training
programs gor aldes as a reasonable cost {tem gor Long term care facilities
and programs. The {ndividual recedlving the training should pay for L%,
nltially, and should be reimbursed for this cost only agter working 4in

a Long term care factlity on program for a specified amount of time (gox
example, 4{x months or one yeat).

Job Applications. Applicants for aide positions in Long term care facil-
tees and programs should be required to include copies of their cerntif-
Leates with thein applications. Applicants should recedlve writtem fob
desaniptions.

#45F, Single Classiglcation., Serdlows consdideration should be give fo
elimenating the present classdgications of "cerZigied nurses assistant"
and "medications technician" and having the sdingle classdification of
"aurses alde." 1§ the classiglcation of medications technicdian is to con-
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tinue, then the technicians should be required to take pexzwd&c /ceﬁzze/she/c
courses, in ondern to retain theirn certification.

MAJOR FINDINGS

The Task Force finds that aides have an awesome responsibility in their respon-
sibility in their provision of direct care services to individuals with long
term care needs,

The Task Force also finds that aides throughout the long term care system are

under-compensated, overworked, and inadequately trained for their job respon-
cibilities. All too frequently, there is little opportunity for promotion.

BACKGROUND ON EMPLOYMENT SITUATION FOR AIDES

Deginition: For the purposes of Recommendation #45, "aides" refer to
individuals who have all of the following characteristics:
are employed in a skilled nursing facility, intermediate
care facility, boarding care facility (including a group
home or a tramsitional living facility), home health agency
or homemaker agency; work directly with consumers of long
term care services; and earn wages at or close to the min-
imum wage established by Maine law.

Low Wages; There is widespread agreement that wages are at unaccept-
No Benefits: able levels. Testimony presented by several individuals
to the Task Force corroborate that the field is character-
ized by minimum wage payments.

According to the Maine Department of Manpower Affairs,
$3.03 per hour was the average minimum wage offered to
aides in intermediate care facilities by employers using
the job bank in 1979. L (The figure for licensed practical
nurses was $4.07 per hour.) Because employers report the
minimum wages they pay employees, the job bank figures
are only around 80 percent of what actual wages are., The
minimum wage in 1979 was $2.90 per hour.

There is also widespread agreement that fringe benefits for
aides are virtually non-existent. The Department of Human
Services stopped reimbursing facilities for pemsion plans
when the 1978 Principles of Reimbursement went into effect.
Even prior to the 1978 Principles, less than two percent
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of the free-standing intermediate care facilities in Maine
had pension plans. The Department of Human Services will
reimburse facilities for health insurance benefits,

There has been comnsiderable discussion by and before the
Task Force about who bears the responsibility for the low
wage, no benefit situation. The Department of Human Ser-
vices maintains that it does not limit the salaries of or
refuse to reimburse for health insurance for aides.
Department officials have stated to the Task Force that if
providers wish to make reasomable increases in wages, the
Department will reimburse for the increases. Providers
argue that through audit exceptions, the Department would
not allow them to increase wages for their aides. They
have expressed concerns that if wages are increased at the
lowest level of employees, then wages for all other levels
of employees must also be increased.

Unions: It is interesting to note that where sectors of the long
term care system have been unionized (the state mental health
institutes and Pineland) wages and working conditions are
considerably better than in the unorganized sector. The
minimum wage for statée employees who work as aides in the
state institutions is around $5.00 per hour, or $2.00 per
hour more than the minimum wage reported by intermediate
care facility employers to the job bank of the Department
of Manpower Affairs,

In the opinion of the Task Force, the manpower needs of

the long term care system could be better met if workers
were organized. The Task Force stresses the importance of
sound labor management relations in agencies providing long
term care services. It opposes the use of state funds to
promote educatiomal programs of a pro or anti-union nature.

Delnstitution- The process of deinstitutionalization, while philosoph-

alization: ically appealing, has presented some real problems with
respect to staffing. It has made little sense to transfer
individuals out of institutions to locales where staffing
regsources are inadequate and where the specially trained
workers needed to meet the needs of these individuals will
not work because the pay is too low. This statement should
not be construed to mean that the State should stop the
process of deinstitutionalization
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Job satisfaction is just as significant as job compen-
sation. Aides in the long term care system should be able
not only to take pride in their work, but also to look at
it as a career. Such is not the case now.

An AFL~CIO Report? indicates that there is a 75 percent
annual turnover rate for workers in nursing homes nation-
wide. The Task Force has heard testimony that turnover

in intermediate and boarding care facilities is a disturb-
ing phenomenon in Maine. It has been reported that in some
facilities the turnover of aides may be as high as 200
percent. '

Continuity of care is essential to the quality of care.

If the quality of life for long term care clients is to be
improved, the aides must be well paid and must receive
fringe benefit packages comparable to those in other
professions. ‘

Working in the system must come to be perceived as an hon-
orable and respected pursuit. In all, few individuals have
such a burden as caring for those in need. The long term
care system has been viewed too long as a market for low-
skilled labor. ' ’

At the present time, there is no comprehensive system for
training and certifying aides. Aides' certificates do not
mean the same thing throughout the State. Many aides have
learned that a certificate earned in one facility means
absolutely nothing to another facility,
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RECOMVENDATION #46: NURSES

#46A. Mandatory Continuding Education. There should be mandatory continuing
education for both nregistered nurses and Licensed practical nurses who work
in Long tenm care facilities and programs. Continuing education for these
individuals should be allowed as a reasonable cost item for the Long feam
care facilities and programs in which they are employed.

#46B. Ennollment. The State Board of Nursding should examine how o increase
enrollment opportunities in training programs for both registered and Licensed
practical nurses,

MAJOR FINDING

The Task Force finds that registered nurses in the long term care field would
like to do a lot less paperwork and a lot more "hands-on'" care, The Task Force
also finds that, with a few exceptions (stated below), training programs and
licensing requirements are satisfactory for registered and licemsed practical
nurses.

DISCUSSION

Paperwork : Testimony presented to the Task Force indicates a widespread
concern that registered nurses, including directors of nurs-
ing, must spend too much time on paperwork. Many individ-
uals believe that this time is misspent, considering the
training registered nurses have received,

Tradining: Presently, geriatric training for registered and licensed
practical nurses is not adequately emphasized. In addi-
tion, there are no continuing education requirements for
registered or licensed practical nurses. Finally, there
are only limited opportunities for registered and licensed
practical nurses to enroll in training programs. This
limits their access to jobs in the field of long term care.
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RECOMYENDATION #47: PERSONNEL OF FOSTER CARE AND BOARDING CARE FACILITIES

#47A. Training Opportunities. Title XX training, community mental healih
cenfens thaining and othen educational opportunities, such as programs
offered by the Unlversity of Maine and the Comprehensive Employment and
Trhaining Administration should be avallable To adult foster care and boarding
care facllity personnel., The Council of Community Mental Health Centers
should be encouraged Zo continue its training program for these -personnel.

#478, Content of Training Programs. There should be Zraining programs 4in
tne gpollowtng areas:

Gerontoloagy and Mental Health. Where appropriate, operatons and staft o4
adult §oater care and boarding care facilities should recedlve training in
the areas of gerontology and mental health.

Medications. There should be more adeéuate training, espectally in Large
boarding care facilities, in the administration of medications.

Programs. Adult foster care and boarding care facility personnel and reglional
EEE%EZZEhxz employed by the Depariment of Human Services should recedlve Train-
ding about the needs of resdidents and programs To meet those needs, Activity
coordinatons in boarding care gacilities are in particular need of this
training.

Risks. Training should be provided to help aduli foster care and boarding
care facllity personnel understand that Lt {4 acceptable for resddents o
take nisks and that increased Lindependence of residents will not cause more
WOAR

#47C. Training gor Operators. The Depariment of Human Servdices should require
an §0-hour course covering areas such as reimbursement policies, physical plant
requirement, individual program planning and theordies of normalization ok
operatons of boarding care facilities. Operators should pay for The course out
0f pocket. The Depariment shouwld relmburse operatorns gor the course, only i
they stay with facilities for a specifled Length of time. There should be a
mindmum number o4 hours of continuding education required for operatorns in cer-
tain subject areas, such as those above,

#470. Qualifications of Operators. Qualifications for operators of boarding
cane gacilities snould pe expanded to demonstrate commitment and determination
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to achieve the goal of quality home-Like enviromment which addresses the
needs of consumerns of Long term care servdices., References grom the Local
community should be wsed in the approval of operators.

MAJOR FINDING

The Task Force finds that the personnel of both adult foster care and board-
ing care facilities receive inadequate training.

Training:

Qualifications:

ISSUES

Specifications in the licensing regulations of the Depart-
ment of Human Services are vague with respect to the con-
tent and frequency of both orientation and in-service
training programs in boarding care facilities,

The Department will not reimburse larger boarding care .
facilities for staff.time while one staff person is engaged
in orientation or in—-service training and not actually de-
livering direct care. Smaller boarding care facilities and
adult foster care facilities cannot pay substitute staff

for regular staff who want to attend training courses. In
addition, they cannot afford transportation and other train-
ing expenses.

Two areas of significant training needs are mental health
and gerontology.

The qualifications for operators of boarding care facilities
are minimal. The operator must be over age 21; capable of
making mature judgments; have no physical, mental, or per-
sonality disturbances which interfere with carrying out
responsibilities; and not be addicted to drugs or alcohol.
There are no educational or experience requirements. Nor
are there any training obligations.
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RECOMMENDATION #48: OTHER TRAINING AND MANPORER 1SSUES

#48A. Mental Health Progessionals. Mental health progessdionals should
recedlve tralning regarding the special mental health needs of elderly and
other consumerns of Long Zerm care services, The Bureau of Madine's Elderly,
Department of Human Services, and the Bureau of Mental Health, Depariment
04 Mental Health and Corrections, should establish a tralining program about
the special mental health needs of the elderly.

#48B. Consultants. The Department of Human Services should permit inter-
mediate care facilities to engage the services of consultant physical,
occupational and other therapists and mental health progessionals §or staf
education and training about safety procedures and care of residents. The
Department should recognize the importance of the role of social workers and
other progessdionals in trhaining aldes in variows Long term care settings.

#48C. In-House Stafh Development. The Department of Human Services should
requine administratons of Long ferm care facilities and programs Lo provide
regularly scheduled in-house staff development programs in which all employees
should be required to participate, and should reimburse Long Lferm care gacil-
ities and programs for the costs of such programs.

#48D. Outside Continuing Education. The Depariment of HumanServices should
rednburnse Long Tem care facllilies and programs gor permitiing employees %o
have ime o44 with pay to participate in contimuing education programs out-
sdde of the facilities and programs. Tramsportation and, Lin some cases,
respite care should be routine allowable costs for meeting staff training
needs. :

#48E. Prion Approval. The Department of Human Servdices should approve staf
development plans, including in-house programs and outside continuing education
programs, on an annual basis, and should not require prior approval for each
course on session offered pwrsuant to the plans. (See also Recommendation #41,)

#46F. Manpower. Employee-client ratios should be based on assessments of client
needs. The Depariment of Human Servdices and the Department of Mental Health and
Cornections should appoint a study group (Lincluding a representative of the
Governonlss Commission on Mental Health Manpower) to determine adequate Levels

0§ manpower Lin resddential facllities.
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FOOTNOTES

1) The minimum wage was $2.90 per hour in 1979. It is $3.10 in 1980 and
will be $3.35 in 1981.

2) America's Nursing Homes: Profit in Misery, AFL-CIO
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BACKGROUND

Recommendation #49 examines several issues relating to discrimination against
consumers of long term care services. Recommendation #50 describes advocacy
groups in Maine and recommends a bill of rights for residents of long term
care facilities, Excerpts from a letter received by the Task Force cover
many of the areas considered over the past year:

"...I have a parent who is a patient at.

+..Lf patients don't like the food on their
trays, they go without food until the next
meal...,carrots, beets, same thing week after
week.,,Then they go on an applesauce kick, they
have it morning noon and night...
is a nice place to visit, not for staying. The
place, beds, patients are clean. That's where
the care stops. Some patients are ignored by
the nurses 1f they are called too often..."
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RECOMVENDATION #49: DISCRIMINATION AND RELATED ISSUES

#49A. Equal Services. The following actions should be Zaken o ensure
That rescdents of nlermediate care facilities recelve equal services:

Resddents. Each intermeddiate care facility should be required to pro-
vide equal services to all residents, regardless of their source of pay-
ment for services (Medicadd versus private funds) and their demand for
services ("easy" versws "digfleult" resdidents).

Individuals Seeking Admission. Each {ntermediate care facility which
enfers <nto a providen agreement with the Department of Human Services
should be required to accept all individuals seeking admission on a §inst
come, inst served basis, subfect to the conditions stated below.

Conditions. The requirements in the preceding two paraghaphs, should be
subject 10 the §ollowing conditions:

- Each {intermediate care facility, including those which do not admit
- Andivdduals who are eligible for Medicald, should be required Lo keep
resddents who have exhausted their private funds and who have become
eligible for Medicaid. Each provider agreement between the Depariment

04 Human Services and an {ntermediate care facility should stipulate
that the facility cannot discharge resdidents becawse they have run
out of funds. This stipulation should be consistent with the amount
of time established for the private pay rate which the resdident and
the gacilily have agreed to in the admissions contract.

- Each intermediate care facility should be required to accept individuals
eligible for Medicaid, provided that the gacility 4s able to address
adequately the Long term care needs of these individuals, and provided,
gurnthen, that the occupancy rate Ls at 95 percent or Lower on there are
two vacant beds {n the gacility, whichever L& highex.

- Each intermediate care facility should be required to admit "digficult"
resddents, unless the gacility can document that it {s not able %o
address adequately the fLong term care needs of any such resdidents. In
addition, each intermediate care factlity should be prohibifed from
discharging a "digficult" resident without (ull documentation and ad-
hziince to resdidents' rights provisdions concerning transger and dis-
charge.

ImpLementation. The recommendations in the preceding three paragraphs
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should be carrdied out {mmediately through regulations promulgated by the
Deparitment of Human Services. The recommendations should be Linternim steps,
which should remain 4in egfect until the Legislature enacts a resddents’
rdghts act. (See Recommendation #50A)

#49B. Securdty Deposits. Intermediate care facilities should not require
secundty deposils by individuals who are eligible for Medicaid at the time
of application for admission. The Department of Human Services should
reimburse facilities for the bad debts of these individuals.

#49C., Discharge To Hospital. Intermediate care facllities should be
requined Lo notlsy the Deparitment of Human Services when a resident L4
discharged to a hospital and should request approval of reimbursement
gon the nesdident's bed fon up o 15 days in any calendar year. The
Department of Human Servdices should grant this approval.

#49D, Leave o0f Absence. Intermediate care facilities should not be
requined Lo obtain approval o hold the bed of a resdident who takes a
Leave of absence for up to and including 24 days in any calendar year.

#49E, Resdidents of State Mental Health Institutes. The Governor should
wrge The Maine Congressional Delegation To supporl Legislation to repeal
a "Limltation" clause in PL92-603, which prevents certain residents of the
two state mental health institutes grom recedlving any monthly personal
needs allowance under the Supplemental Secuwrdity Income Program.

MAJOR FINDINGS

The Task Force finds that there are many incidents of discrimination by
intermediate care facilities against individuals who are eligible for or
receive Medicaid benefits; who require intensive care; and who are dis-
oriented, disruptive or mentally ill. The Task Force also finds that
there are mentally ill individuals in the two state mental health in-
stitutes who receive no allowances to meet their personal needs.

ISSUES
Private va. According to figures available in 1978, 66 percent of
Medioald all individuals admitted to intermediate care facilities

Residents: pay with private funds. BHly 15% of all residents of
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these facilities pay with private funds,

Several facilities in Maine request that applicants
assure prompt payment at the private rate for a period
ranging from six months to two years, before converting
to Medicaid status. In a few instances, applicants have
found, after waiting for months for an available bed,
that they are unable to enter a facility as a private
pay resident for the period requested by the facility.
In these few instances, the applicant is not admitted

to the facility.

Some facilities decide that they will admit a certain per-
centage of private pay residents. This is done to ensure
desired levels of income to the facilities.

The Task Force believes that, ethically, it is wrong for
Medicaid residents to be denied access to facilities. The
Task Force also believes that under no circumstances should
Medicaid residents receive less care than private pay res-
idents. The Task Force understands that high occupancy
rates contribute to the incidence of discrimination. How-
ever, it firmly believes that access to needed long term
care services must be a right of all individuals, regard-
less of income.

A few facilities have written into their Medicaid admission
contracts a security deposit to be paid in advance of ad-
mission. There are some individuals who believe deposits are
illegal and contrary to federal regulation and the provider
agreement. Others suggest that the practice should be en-
couraged, so that the money can be used to cover costs when
a resident is discharged to a hospital and the facility is
unable to obtain prior approval to hold the bed.

Residents in intermediate care facilities are evaluated for
a level of care in order to determine if prior approval of
additional nursing staff is warranted. As a result of this,
it is extremely difficult to place a Medicaid resident who
requires intensive care because it may mean an additional
burden on existing staff, Even with prior approval for
additional staff, there are still facilities which are__
reluctant to accept residents needing intensive care.

Some facilities prefer, for obvious reasons, to con-

fine admissions to the persons needing little care or a
moderate amount of care. Thus the person requiring large
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amounts of direct nursing time may end up in less desirable
homes, ‘

There are some individuals who are "difficult'" for inter-
mediate care facilities to care for. They are often dis-
oriented, disruptive, or mentally ill., There are differing
opinions about what responsibility intermediate care facil=-
ities have for these individuals.

Some people argue that part of being sick, elderly, or hand-
icapped is anger about loss of control and identity., This
sense of loss frequently results in complaining or other
disruptive behavior. These people believe that facilities
are equally responsible for serving 'difficult" residents

as they are for serving "easy' residents., Others argue

that abusive individuals should not be admitted or should

be discharged in order to protect other residents from hamm.

It is not an uncommon practice for a facility to take ad-
vantage of the language in the State's licensing and cer-
tification regulations which gives facilities an option of
requesting prior authorization for reimbursement to hold a
bed for a hospitalized patient if there is no other avail=-
able bed in the facility. This loophole has been used to
discharge a difficult resident or one whose private funds
have been exhausted. It is particularly convenient if the
resident becomes ill and needs hospitalization., Unfortun-
ately, in some instances the resident is sent for a diag-
nostic evaluation in what appears to be an excuse to dis-
charge,

A common complaint relayed to the Nursing/Boarding

Home Ombudsman Program is that Medicaid patients who com—
plain about their treatment are told, "you can always leave
if you don't like it here." Given the unavailability of
nursing home beds, this in effect translates into a take

it or leave it attitude and a disregard of the residents'’
rights to express grievances.

There are several potential problems of Medicaid recipients
that are not necessarily comsidered discrimination. These
are problems which result from the structure of the Medi-
caid program itself and thereby deny benefits, services

or choices that are available to those who can afford to
pay for their care.
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One problem is that there are some small facilities with
100 percent Medicaid population which have fewer services,
less staff and lower quality of food and services than
comparable facilities which have a mix of private and
Medicaid residents.

Another problem is that many needed services are not
available to Medicaid residents, because the State does
not cover the services under its Medicaid Program. These
services include dental care, eye care and mental health
services provided by certain professionals. In additionm,
many services are covered under the State's Medicaid Pro-
gram, but are simply not available to many Medicaid resi-
dents. These services include physical and occupational
therapy and mental health services provided by psychia-
trists. Facilities have policies outlining the services
they are willing and able to provide and the types of resi-
dents they will accept., Some facilities are not capable
of providing the quality of services necessary for resi-
dents requiring special skilled care. This is not
discrimination.

A third problem is that Medicaid residents are often
segregated to Medicaid wings or second floor accommo-
dations in large, four-bed rooms.

Finally, Medicaid residents experience problems relating
to leaves of absence. Under federal regulations, Medicaid
residents are allowed 18 days leave of absence from a
facility. A '"leave of absence' means a period of time of
24 hours or more. In Maine prior authorization by the
Department of Human Services is required for a facility

to hold a bed of any resident who is on leave of absence
for any number of days up to and including 18 days in any
calendar year. The Department will only allow overnight
leaves without prior authorization. This is based on a
premise that any resident who can leave the facility

for an extended period of time does not need nursing care.
The Department thus fails to promote increased family
contact, with an aim toward meeting the residents' social
and emotional needs, and to test his ability to function
in the least restrictive enviromment. Testimony presented
during the regional hearings of the Task Force strongly
reinforces the perceptioms in this area,

On March 18, 1980, the chairman of the Task Force wrote
to the Attormey General and asked for his legal opinion
regarding possible discriminatory effects of the Medi-
caid Program on both individuals whose care in intermediate
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care facilities is paid for by the Medicaid Program and
individuals who pay for the care with private funds. The
Attorney General's response of May 13, 1980, is included
in this Report as Appendix

There are around 30 residents residing at Augusta and

Bangor Mental Health Institutes who receive no allowance

of any kind. The Task Force received testimony that a
"limitation" clause in PL 92-603 states that residents of
public institutions are not eligible to receive the personal
needs allowance under the Supplemental Security Income
Program.

The 30 individuals live in parts of the two institutes
which are licensed as intermediate care facilities, but
they are not classified as requiring nursing care and are,
therefore, not eligible for Medicaid. Consequently, these
individuals are not eligible for Supplemental Security
Income or Veterans benefits. The result is that they have
no discretionary spending money. If these individuals
lived in any facility other than a state institution, they
would receive the monthly personal needs allowance.
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RECOMYENDATION #50:  ADVOCACY

#50A. Resdidents' Rights. The Governor should submit Legislation fo the
170Zh Maine State Legwslature in January 1981, to establish in Law a Long
term care resdidents' rights act., The Legislation should:

Aggirm Rights. Not glve Lindividuals special righits, bul should afgirm
bastc rignts which can be eroded by misunderstanding, administrative con-
vendience, or neglect;

Apply to all Residents. Apply to all resdidents of state {nstitutions,
srilled nuwsing facclities, intermediate care gfacilities, boarding care
gacilities |including group homes and transitional Living facilities],
adult goster care facilities, and-eating and Lodging places with Long
term resddents; and

Consolidate other Laws. Consolidate existing Laws aeﬁat&ng to ndights o4
variows groups which recedlve Long team care services.

#50B. Funding. The Governor should recommend to the 110th Malne State
Legalature that:

Ombudsman Program. There should be increased funding §or the Nursing Home
and Boarding Home Ombudsman Program of the Maine Committee on Aging; and

Chronically Mentally 12L. There should be an appropriation o the Office
04 Advocacy, Depariment of Mental Health and Corrections, to provdde *o
chronically mentally 8L individuals who reside in the community advocacy
services, through contracts between the 0ffice and private agencdes.

#50C, Role o4 Advocates. Agencdies providing advocacy services for con-
sumens of Long term care services should carry out the gollowing roles:

Coordination. They should meeZ perlodically Zo discuss goals and areas
of mutual concern.

Self-Advocacy. They should assist in the development of "self-advocacy."

Family Support Groups. They should encourage the organization of family
support groups.




-191~

Case Management. Advocacy Zo §4LL in gaps Lin services should be one
funcTion of Zhe case management process. Agencies provdding advocacy
services should not be required to be part of case management Leams.
However, they should be ablfe fo serve as case managers, Lif the State
enterns into contracts with them %o do s0. (See Recommendation #29.)

MAJOR FINDING

The Task Force finds that even though there are several groups which advocate

on behalf of consumers of long term care services, many consumers have no omne

to advocate on their behalf. Individuals who are chronically mentally ill and
residents of intermediate care, boarding care and adult foster care facilities
are the two groups of consumers with the greatest need for advocacy.

ADVOCACY: DESCRIPTION AND ISSUES

Resddents' The Nursing Home/Boarding Home Ombudsman Program receives

Rights: around 200 complaints about intermediate and boarding care

‘ facilities each year. Fourteen percent of the complaints
investigated relate to alleged violations of residents’
rights. Seventy~five percent of these complaints are vali-
dated, Complaints of alleged verbal and physical abuse are,
for the most part, not verified. It appears that, at times,
fear of retaliation prevents validation of complaints,

In addition, the Office of Advocacy, Department of Mental
Health and Corrections, investigates grievances of Depart-
ment clients who reside in state institutioms or other
facilities "administered'" by the Department.

Seldom has a license been revoked or a conditional license
imposed for repeated violations of residents' rights.
Given the current survey process focus on physical plant,
written policy, staffing patterns, review of records,
liability of the facility and professional staff, and the
need to comply with federal requirements, the rights of
residents are submerged and, essentially, unenforceable.

The residents of intermediate and boarding care facilities,
in most instances, have had no process for self-advocacy.
Residents' councils can provide this opportunity. A resi-
dents' council is an organization of residents within a
facility which provides the residents with input into their
day-to-day activities and with a grievance mechanism, which
identifies for administration and staff the problems the
residents experience, and which seeks to resolve the pro-
blems within the facility.
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Not all facilities have a residents' council. Some
facilities have been reluctant to allow more than a token
council, run and controlled by staff of the facility.
Other facilities have refused to allow the formation of

a residents' council, using the excuse that many resi-
dents are not alert or that there would be too much demand
on staff time.

34 MRSA 8§ 2146 requires a residents' council, if requested
by a mentally retarded client of the Bureau of Mental
Retardation, Department of Mental Health and Corrections.
For a residents’' council to be effective, it must be clear
to the residents that they have rights. 34 MRSA § 2145 re-
quires the Bureau to actively seek out and inform clients
about their rights, but this has not occurred.

Appendix F includes a Residents' Bill of Rights proposed by
the Ad Hoc Committee on Residents' Rights and accepted in
principle by the full Task Force.

In recent years, several organizations have begun to pro-
vide services to individuals who need long term care ser-
vices. There are two types of advocacy: ‘'client advocacy"
and "systems advocacy." The first involves protection by
an interested third party - the advocate = of an individ-
ual's health, welfare, and rights. The second involves
fighting for changes in the system of long term care ser-
vices, which will improve the circumstances of a large
number of individuals. Both state agencies and private
organizations are involved in advocacy.

A few organizations (Legal Services for the Elderly, Inc.
and the Handicapped Rights Project) provide legal services
to individuals who need long term care services. Legal
services encompass both systems and client advocacy.

Some individuals believe there is duplication and lack of
coordination among agencies providing advocacy services to
long term care clients. There are three groups serving as
advocates for the mentally ill, and five groups serving as
advocates for the physically disabled.

Others do not believe that there is duplication because
legal mandates for advocacy services are limited to spe-
cific groups and problems; expertise of the advocacy groups
is usually limited to narrow interests; advocacy groups are
forced to cooperate and coordinate activities, as a result
of the limited number of advocates trying to help an over-
whelmingly large number of clients.

The Task Force believes that, overall, there is lack of
advocacy services. The large number of professional
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advocacy groups does not mean that there is an over-
abundance of advocates. There do appear to be enough
paid, professional advocates for the elderly and develop-
mentally disabled individuals. There also appear to be
enough paid, professional advocates for physically dis-
abled individuals, even though there is a distribution
problem, with the majority of them located in the greater
Portland area. However, there are very few advocates for
chronically mentally disabled individuals or for residents
of intermediate, boarding care and adult foster care
facilities.

Charts VI through IX describe the advocacy services avail-
able in Maine for elderly, physically disabled, chronic-
ally mentally ill and mentally retarded individuals.
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CHART VI. ADVOCACY SERVICES FOR ELDERLY INDIVIDUALS

Name of Type of
Agency - Advocacy State Enabling Legislation # of Staff
Maine Committee Systems & client 22 MRSA85112, sub-§ 2, states that the 3 staff members,
on Aging . advocacy for elderly Committee on Aging ''shall have the power including 2 pro~
individuals and duty to serve as an advocate on be- fessionals and not
half of older people, promoting and including Ombuda—
assisting activities designed to meet at man (see below).
the national, state aud local levels the
problems of older people., The Committee
shall serve as an ombudsman on behalf of
individual citizens and older people as a
class in matters under the jurisdiction of
Maine State Government,'
Nursing liome/ Systems & client Also under 22 MRSAS5112 and under the fed- 1 paid ombudsman
Boarding Home advocacy for resi- eral Older Amerigans Act amendments of 22 volunteers
Ombudsman dents of skilled 1978, the Maine Committee on Aging--
Program# nursing, inter- through its Nursing llome/Boarding liome
: mediate care, & Ombudsman Program~-ig authorized to:
?oafd}ng care "anter onto the premises of any boarding
acilities \ g :
care,...and any nursing home facility...in
order to investigate complaints concern-—
ing those facilities'; and
to permit "up to 25 persons, including
committee members, staff of the committee
and other citizens, to carry out this func-
tion of the .committee."
Legal Services Legal advocacy for There is no state enabling legialationm, 4 attorneys
for the elderly individuals This is a private, nonprofit agency.
.Elderly, Inc. with legal problems
Area Agencies Systems & client 22 MRSA85118 requires the 5 area agencies
on Aging advocacy for elderly on aging to develop plans which "provide
individuals residing for the initiatiom, expansiom or improve-
in the areas, ment of social services in the area cov-

ered by the plan."

*Administratively, the Nursing liome/Boarding llome Ombudsman Pruogram is under the Maine Cowmittee on Aging.
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CHART VII, ADVOCACY SERVICES FOR PHYSICALLY DISABLED INDIVIDUALS

Name of
Agency

Type of
Advocacy

State Enablinp Lecgislatioa

ALPHA I

Handicapped
Rights Project

Southern Maine
Associztion for
the Handicapped

Maine Association
of the Deaf

Consumer
Advisory Council

Systems & client
advocacy for iundivid-
uals who are severely
physically disabled,
as a result of spinal
cord injuries, polio,
multiple sclerosis,
spina bifida, cere=-
bral palsy, or mus-
cular dystrophy

Legal advocacy for
1500 clieuts of Bur-
ean of Rehabilitation

Systems & client
advocacy for individ-
uals who are phyni~
cally disabled

Systems & client
advocacy for individ-
uals vho are deaf

Systems advocacy for
clients of Bureau of
Rehabilitation

_There is no state enabling legislation.

This is & private, nonprofit organization
based in South Portland,

There is no etete enabling legislatien,
This ig a private, ncuprofit organization
baced "at the Unlversity of Southern laine.

There 18 no state enabling legislation,
This is a private, nonprofit orgaunization.

There is no state enabling legislatiun,
This ig a private, nonprofit organization
based in Portland, Mainc, '

There is no ‘state enabling legislation.
This was established by the Buveasu of
Rehabilitation, Department of Huwan Ser-
vices, in April 1979, in response to fed-
eral requirements under the Behabilitatien
Act of 1973, as smended, to develep plana
for consideving views of ite constituency.
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CHART VIII, ADVOCACY SERVICES FOR CHRONICALLY MENTALLY ILL INDIVIDUALS

Name of
Agency

Type of
Advocacy

State Enabliug legislation

Office of
Advocacy

Community
Support Ser-
wvices Project

Alliance fov the
Hentelly Retarded

Systems & client
advocacy for all
clients of the

Department of Mental
Health & Corrections

Systems Advocacy
for individuals
discharpged from
Augusta & Bangor
Mental lealth
Institutes

Systems & client
advocacy for men—
tally ill iwdivid~
wale & Lheir
familics

34 MRSAS1-A establishes an Office of
Advocacy within the Department of Mental
Health and Corrections "to investipgate
the claims and grievances of clients of
the Department, and to advocate for com-
pliance by any institution, other facil-
ity or agency adwinistered by the Depart-
ment with all lawsg, administrative ruleeg
and regulations, and institutional and
other policies relating to the rights and
diguity of these clients.

§ 1-A provides that the functions of the
office shall be -to:

-~ "reccive or refer complaints made by
clients..., intercede on behalf of
these clients in the initiation of
grievance procedures...';

-~ "keep itself informed about all lawe,
administrative rules and rcgulations
and insticutional and other poiicies
relating the rights and dignity of
these clientes and about relevant
legal decisiouns...; and

-~ "aake and.publish reports necessary
Lo the performance of functions..."

There is no ctate enabling lepiclation,
This is a 3-year demonstration project,
funded by the lNational Institute for
Mental Health.

There ig no statc caabling legistation,
This is & private, unonprofic group

“recently ovpanized iun the greater

Povtlend area. Tte momberes nre relatives
of individuals who are mentally ili,
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ADVOCACY SERVICES FOR MENTALLY RETARDED INDIVIDUALS

Name of Type of

Acency Advocacy State Enabling Legislation

Office of Systems & client 34 MRSAS1-A cstabliches an Office of
Advocecy advocacy for all Advocacy within the Department of

Advocates for

‘the Develop~
mentally

Disabled

clients of the . .
Department of Mental
Health & Corrections

Systems & client
advocacy for individ-
uvals with all types
of developmental
disubilities

Mental Health and Corrections "to in-~
vestigate the claims and grievances of
clients of the Department, and to ad-
vocate for compliance by any institution,
other facility or agency administerad by
the Department with all laws, adminis-
trative rules and regulations, and other
policies relating to the rights and
dignity of these clients,

§ 1-A provides that the “unctioms of the
office shall be to:

-- "receive or refer complaints made by
clients..., intercede on behalf of
these clients with officials..., or
assist thece clients in the initia~
tion of grisvance procedures...";

=~ "keep itcelf informed about all laws,
administrative rulee and regulations
and institutional and other policies
relating to the rights end dignity of
these clients and about relevant legsl
decisgions...; and

~= "make and publish reports necessary to
the performeuce of functions..."

Enactaed by the Maine State Legislature

in 1979, 22 MRSAG355) requires the
Governor to "designate an agency, inde-
pendent of any state or privat? ageney
which provides treatment, services, v
habilitation to persons with dcvclopmgntal
diesabilities, to serve as the Protection
and Advocacy Agency for the Developmoentaily
Disabled in Maine pursusut to the United
States Code, Title 42, Scctions G001
tivrough 6012, The agency so designated
shall have the autherity te pursue legal,
administrative and other appropriate
remedics Lo assure the welfare and pro-
tect the rights of persons with develop-
montal disabilities.”

The Covernor dJesipnated Advocates for the
Developmental Disabled pursuant to 83551,
This is a private, neonprofit agency which

was established ,in 1973.
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‘CHART IX, CONTINUED

Name of . Type of

Agency . Advocacy State Fnabling Lepiclation

State Planning
and Advisory

Council om
Developmental
Disabilities

Committee on
Problems of the
Mentally Retarded

Maine
Associatien for
Ratarded Citizens

‘Consumer Advisory

Council

tlandicapped
Rights Project

Systems advocacy

for individuals with
all types of develop-
mental digabilities

Systems advocacy
for mentally re-~
tarded individuale

Systewrs & client
advocacy for men-
tally.vetarded
individunls

Systems & client
advocacy for class
members involved in
Pincland Counscnt
Decree

Legal advocacy fov
1500 clieats off the
Buvcuu of Hehalilite-
tion

34 MRSA82614 requires the Governor to
establish a State Planning and Advisory
Council on Developmental Disabilities,
Even though no reference is made to
advocacy under this law, some of the
Council's activities can be considered
advocacy.

34 MRSAE2613 requires the eslablishmoent

of a l2-member Haine Cemmittce on Pro-
lems of the Mantally Retarded, The Com-

mittec is required "to act in an advisory

" capacity” to the Cormissioner of Mental

Health and Corrections and the Bureau of
Mental Retardation "iw asszessing present
programs, olanuing future programs zud in
devcloping means to meent the needs of the
retarded in.Maine." Thus, it appears that
under the law the Committee 1s enpgaged in
systcms advocacy. However, the Committee
has not becn an active advocate in recent
years.

There is no state enabling legislation.
This is a private, nouprofit organization
with several local organizations around
Maine,

There is no state enabling legislation,
The Consumer Advisory Council was estab-
lished in July, 1978, to represent clasg
members involved ia the Pinclaund Consent
Decree. The Council will exist for an
indefiaite period of time.

There is no state cnabling legielation,
This is a private, nonprofit agency,
basod st the University of Southern
Maine.







APPENDIX A

NO. __11FY 79/80

OFFICE OF
THE GOVERNOR

AN ORDER ESTABLISHING THE GOVERNOR'S TASK FORCE ON LONG TERM CARE FOR ADULTS

WHEREAS, over 10,000 elderly persons and hundreds of developmentally disabled,
mentally ill and other adults reside in nursing and boarding homes in the State of
Maine; and

WHEREAS, the persons who are 75 years of age or older represent the most
rapidly growing segment of Maine's population, and 75 percent of the residents in
nursing homes are 75 or older; and .

WHEREAS, a U.S. Senate Subcommittee on Long Term Care has concluded that 30
percent of the low income elderly persons would not be there if other services
had been available at the time those persons entered the nursing homes; and

WHEREAS; payments made to nursing homes under the State Medicaid Program in-
creased by 182 percent from $18,7 million in 1974 to $52.7 million in 1978; and

WHEREAS, there are diverse and diverging planning efforts relating to long
term care for Maine citizens, which need to be coordinated:

NOW, THEREFORE, I, JOSEPH E. BRENNAN, Governor of the State of Maine, estab-
lish a Governor's Task Force on Long Term Care for Adults to examine the needs of
dependent and semi-dependent adults in the State and to make recommendations for
improving the services provided to meet these needs,.

Membershig

There shall be 32 voting members on the full Task Force. Twenty-three of
these members shall be state legislators, private sector providers and other
members of the general public appointed by the Governor. Nine of these members
shall be state employees invited to participate by the Commissioner of Human
Services,

The Governor may invite other interested Maine citizens to serve as non-
voting members on subcommittees of the full Task Force.

The Commissiomer may invite other appropriate state and federal officials to
participate on the Task Force or any of its subcommittees as nonvoting members.
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Executive Order (cont)

Responsibilities

The responsibilities of the Task Force shall be:

1.

to identify and examine the plans developed by various public and
private agencies and groups to meet the long term needs of dependent
and semi-~dependent adults;

to determine which aspects of the various plans do the most to enable
these adults to make as many decisions as possible about their own
lives and to reside in the least restrictive, yet safe, settings
available;

to complete a comprehensive review of statutes, regulations, policies
and financing which driect and affect the provision of services to

meet the long term needs of these adults, with an emphasis on improving
the coordination of the administration of long term care services by
various state agencies;

to make recommendations to the Governor for more fully meeting the

long term needs of Maine's dependent and semi-dependent adults,; includ-
ing a plan for administrative action and a plan for action by the 110th
Maine State Legislature;

to hold public hearings during the development of these recommendations;
and

to build public awareness of the problems and issues involved in the
particular substantive area to be examined,

Administration

1.

The Department of Human Services shall provide clerical staff support
services for the Task Force, making use of any federal funds which
become available for this purpose.

The Department of Human Services shall reimburse members of the Task
Force for actual and reasonable mileage, lodging and meal expenses
directly related to the activities of the Task Force.

The Final Report and recommendations shall be submitted by the Task
Force on or before Labor Day, 1980.

This Executive Order shall terminate with the submission of the
Final Report and recommendatioms,

el £ St

JGSEPY E. BRENNAN, Governot
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CASE MANAGEMENT SYSTEMS DEVELOPED IN OTHER STATES

l. Triage, Inc. - Connecticut.

Approach: Initiated in 1975 by a home health agency, Triage is
a private, nonprofit organization, run by a board of
directors representing providers, elderly consumers,
and state officials. Triage is staffed by nurse clin-
ical assessment techniques. In the home, each client
is assessed, including physical and mental health needs,
as well as a history if the individual's social needs
such as housing, transportation, finances, etc. The
information is organized into a client record using the
Weed's problem—oriented charting approach. The plan of
care is developed and the team arranges for services
and monitors the client's need on a regular basis to
ensure that services are appropriate.

Funding/ Triage currently functions with several Medicare Waivers,

Costs: including waivers of restrictions on receiving home health
care (i.e., 3-day prior hospitalization rule, the 100
visit limit, the homebound requirement, and the skilled
nursing definition). Triage has 198 contracts with pro-
viders who are required to submit monthly reports detailing
client data, service provided and. instruction given while
the client is active. Services provided have been at a
cost comparable to that spent on medical services alone at
the national level.

2. The Alternative Program (TAP) - Utah.

Purposes: The purposes of this case management model are:

- To prevent the inappropriate, premature admission of
elderly individuals to nursing homes.

- To provide options for elderly individuals normally
admitted to nursing homes.

~ To eventually turn over to each area agency on aging
the overall operation and management of TAP in two
years.

Approach: The Division of Aging in the State of Utah developed the
TAP Program which creates, through area agencies on aging,
assessment teams who review client needs and provide alter-—
natives, as appropriate. The Division of Aging provides
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funds to area agencies on aging and maintains in-
dividual assessment and case plans on each individual
being considered for admission to a nursing home.

Case plans from area agencies are reviewed and services
are authorized if approved within seven days after they
are received from area agencies. The area agency is
responsible for the initial assessment of clients; to
develop case plans; to arrange and coordinate services;
to follow up on contacts; to reassess within 180 days
the initial assessment and every 180 days, thereafter,
unless the case plan calls for more frequent assessment;
and to file reimbursement requests. The program more
than met its first year objective to reduce by 12 per
month the number of individuals admitted to nursing homes.

Funding consists of pure state funds. There was an initial
$200,00 state appropriation. TAP saved $735,000 in the
first year. Per client per day costs have been $4.31 com-
pared to $28-60 per client per day in a nursing home. The
program may also charge a fee based on family income.

3. ACCESS (Assessment of Community Care)-Monroe County,

New York.

The purpose of this case management model is to test the
cost effectiveness of a centralized unit respomsible for

all aspects of long term care for elderly individuals in
Monroe County, New York. Located in Rochester, the ACCESS
unit develps and coordinates community services; administers
long term care funds; approves all Medicaid payments for
institutional and community long term care services; and
collects data,

ACCESS is the single point of entry to the loig term care
network. ACCESS staff provide each client with a compre-
hensive needs assessment, assistance in planning and ob-
taining either community or institutional services and on-
going monitoring of the appropriateness of the services.
Private pay individuals may voluntarily use ACCESS services.

ACCESS is an HEW Section 1115 demonstration project. Per
day costs are $22.80 compared to $45.00 in skilled nursing
care facilities.
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4. Alternative Health Services Project (AHS)~Georgia.

The purpose of this case management model is to test the
cost effectiveness and health impact of three alternatives
to nursing home care for individuals who would otherwise
be placed in institutions because no other options were
available in the community. The three services being
tested are:

- Home delivered services - including skilled health care
and social support services such as homemakers, chore
and transportation;

- Alternative living services - including sheltered housing
provided by-a foster home, boarding home or congregate
facility which includes room, board and personal care
assistance; and

- Adult day rehabilitation - including a central facility
providing health and social rehabilitation services to
restore or maintain the client's optimal level of func-
tioning.

In a 17-county demonstration area, the project serves clients
who are Medicaid eligible, over 50 years of age and who
either reside in a nursing home or meet the State Medicaid
eligibility requirements for nursing home care.

AHS received an HEW demonstration grant under Section 1115
of the Social Security Act. A preliminary analysis of the
AHS indicates that the average monthly cost of AHS services
is $162, compared to the estimated average monthly cost of
Medicaid of $500 for nursing home care.

5, Community Care Organization Project (CCO)-Wisconsin.

The purpose of this case management model is to test the
effectiveness of a community-wide system for providing
disabled adults a package of health and social services
to enable them to remain in the community.

Three sites were established statewide. The CCO is an
administrative and management unit which develops contracts
with local service providers and coordinates and funds all
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gervices for its clients. First, the CCO staff assess
the clients' long term care needs. Then they plan,
obtain, and monitor the services required to maintain
the individual in the community.

The CCO project received an HEW Section 1115 Medicaid
Waiver. For the entire CCO client population, the
average per diem cost for an individual is $2.22 higher
than nursing home care.

6. Nursing Home Pre-Admission Screening Program - Virginia.

"The purpose of this case management model is to test the

effectiveness of a pre-admission screening program in re-
ducing the flow of elderly and disabled individuals into
nursing homes and in promoting more appropriate utilization
of both institutional and community long term care services.

Any nursing home applicant who is eligible for Medicaid

or who will be eligible within 90 days of nursing home
admission must be screened by the local health department
before he or she can enter a nursing home. If the screening
committee decides that available community services can

meet the individual's needs, Medicaid cannot reimburse for

the care should the individual decide to enter an institutionm.

There are no new funding sources for this program. Funding
depends on existing community services available under
Titles XVIIT, XIX and XX of the Social Security Act and
Titles IIT and VII of the Older Americans Act. No new
federal or state financing sources have been developed.

No cost data available to date.

7. Long Term Home Health Care Program: Nursing Home With-
out Walls - New York.

The purpose of this case management model is to obtain
Medicaid reimbursement for 10 additional services not
normally covered under the New York State Medicaid Plan:
home maintenance, nurtition/education services, respira-
tory therapy, respite care, social day care, transpor-
tation, congregate meals, moving assistance, housing im-
provement, and medical/social services.
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Providers of nursing home without walls may be certi-
fied home health agencies, public or private nonprofit
nursing homes or hospitals. Prospective providers sub-
mit applications to the New York State Commissioner of
Health who approves or denies their participation in the
program after thoroughly assessing the adequacy of their
personnel, facilities, services, policies, and financial
procedures. All providers must offer nursing, home
health aide, personal care and homemaker services, ther-
apy, audiology, medical social work, nutritional services
and medical supplies and equipment. The local social
services department works with the provider agency to
provide each client with a needs assessment and an in-
dividually tailored package of services to prevent in-
stitutionalization.

A Section 1115 Waiver from the U.S. Department -of Health
and Human Services reimburses for all services needed by
a client, up to a maximum monthly cost of 75 percent of
the monthly Medicaid reimbursement rate for an equivalent
level of institutional care.

8. Service Management - Pennsylvania.

The purposes of this case management model are:

- To give area agencies on aging the responsibility and
authority to coordinate services for individual elderly
clients. A process which is an extension of the area
agency on aging's mandate to coordinate services for
the elderly was established.

-~ To facilitate access to a complete array of services,
ranging from home care to institutional care.

~ To facilitate choice of services that are most appro=-
priate for the individual's unique conditions and con-
cerns.

- To ensure that integrated delivery of services to each
individual is achieved.

- To ensure that there is periodic review of the appro-
priateness of the services being provided.
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First, there is an initial broad~based standardized
assessment of the individual's current functioning.
Next, a written service plan is created and agreement
made between the individual and worker, regarding the
individual's problems identified, goals to be achieved
and services to be pursued., Next, the worker arranges
for services, as planned. Soon, the worker follws up
to confirm that service has begun. Finally, and on an
ongoing basis there is reassessment at a scheduled
time to reexamine client's functioning and to change
the service plan and services, consistent with current
needs.

The essentials of Service Management are:
-~ There must be a full array of services.

~ Each client in the system must have one agency
responsible for service management.

~ It follows that all agencies in the system must
recognize the responsibility of the designated
agency to perform service management on behalf
of the individual.

- One agency in the system must be accountable for
the entire system. Its accountability can be based
either on external mandate or mutual agreement of
agencies on the system.
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SUMMARY OF CASE MANAGEMENT APPROACHES

IN OTHER STATES

Project

Waiver Granted by
Federal Government
222
Medicare
Waiver

I115

Medicaid
Waiver

Direct Service
Provider Does
Case Management

Team Assessment
Is Part of Case
Management

Triage
(Connecticut)

The
Alternatives
Program
(Utah)

ACCESS

No

No

Yes

(Monroe County,

New York)

Alternative
Health
Services
Project
(Georgia)

Community
Care
Organization
Project
(Wisconsin)

Nursing Home
Preadmission
Screening
Program
(Virginia)

Nursing Home
Without Walls
(New York)

Service
Management

(Pennsylvania)

Yes

Yes

No

Yes

No

Yes

No

No

No

No

No

No

No

No

No

No

No

No

Yes

Yes

Yes

Yes

Yes

No

Yes

No

Yes

Yes

Yes
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DEPUTY ATTORNEYS GENERAL

tcHARD S. COHEN
ATTORNEY GENERAL

STATE OF MAINE
DEPARTMENT OF THE ATTORNEY GENERAL
AUGUSTA, MAINE 04333

May 13, 1980

Peter Mills, Sr., Chairman

Governor's Task Force on
Long-Term Care for Adults

c/o0 Department of Human Services

State House, Station 11

Augusta, Maine 04333

Dear Mr. Mills:

This letter is in response to your request of March 18,
1980, on behalf of the Governor's Task Force on Long-Term
Care for Adults, for a legal opinion from this office on
questions pertaining to reimbursement to long-term care
facilities under the Medicaid Program administered by the
Department of Human Services (hereinafter Department)‘l

The questions raised focus on the effect on prices and
patient admissions resulting from the role of the Department
as the sole agency which establishes standards for long-term
health care facilities, licenses them, and pays, pursuant to
its own regulations, for the care for approximately 85% of
the State's long~-term health care clients. While we believe
many of the issues raised by the Task Force to be policy
matters which must be addressed by the Legislature or admin-
istrative officials, we shall endeavor to clarify the legal
framework within which such issues may be examined.

1. Statutory and regulatory background of long-term
health care. Title XIX of the Social Security Act (42 U.S.C.
§ 1396, et seq.) authorizes the Department of Health, Education
and Welfare (now Department of Health and Human Resources) to

1/ Since the Medicaid Program covers nursing home care and
B not boarding home care, this letter addresses your
guestions only insofar as they pertain to nursing
home reimbursement. '
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provide substantial funding to states which have approved plans

for medical assistance programs. 42 U.S.C. § 1396a(a) specifically
details the elements required in order for a state medical
assistance program to be approved by HEW. The program must

be in effect state-wide, 42 U.S5.C. § 1396a(a) (1), and a single

42 U.S.C. § 1396a(a)(5). The plan must also provide that the

state health agency establish and maintain standards for insti-
tutions providing care to Medicaid recipients. 42 U.S.C. § 1396a(a)(9).
Payment for long-term care facilities is required to be made by the
State Medicaid Agency "on a reasonable cost related basis, as
determined in accordance with methods and standards which shall

be developed by the State on the basis of cost-finding methods

approved and verified by the Secretary [of HEW]." 42 U.S.C.
§ 1396a(a) (13)(E) and 42 CFR § 447.273. The plan, moreover,
must specify items of expense which are allowable costs. 42

CFR § 447.278.

At the State level, 22 M.R.S.A. § 3173 designates and

authorizes the Department as the agency administering the
medical assistance program. This section, as well as 22 M.R.S.A.
§ 42(1), empowers the Department to promulgate all necessary and
proper rules for the administration of a medical assistance
program. 22 M.R.S.A. § 1708(2) mandates that nursing home reim-

ursement by the Department be on a cost-related basis in accord-
ance with-accounting and auditing standards and procedures estab-
lished by the Department. The Department is also mandated to be
the licensing agency for long-term care facilities pursuant to

22 M.R.S.A. § 1811, et seq.

2. Regulation of price by State. You have raised general
concerns, first of all, in regard to the situation created by
the reimbursement for nursing home services by the Department
at rates established pursuant to agency regulation when this
purchase of services accounts for approximately 85% of the
market. While recognizing that the current reimbursement
methodology utilized by the Department has been approved by
HEW, you question whether the overall process is legally infirm,
particularly in regard to the effect on competition.

Four major statutes, two federal and two state, prohibit
anticompetitive practices. 15 U.S.C. § 1 and 10 M.R.S.A. § 1101
prohibit contracts, combinations and conspiracies in restraint of
trade. 15 U.S.C. § 45, et seq. and 5 M.R.S.A. § 206, et seq.
prohibit unfair methods of competition. While the question of
whether the Department's reimbursement scheme involves unlawful,
anticompetitive practices raises factual issues which cannot be
resolved in the context of this opinion, we shall set cut the
legal framework in which such a question would have to be
considered.
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A fundamental issue underlying your inquiry is whether
the antitrust laws apply to conduct of the State or State
officials. For many years following the United States Supreme
Court decision in Parker v. Brown, 317 U.S. 371 (1943), it was
commonly believed that a State or State official would not be
held liable for violation of the antitrust laws, although a
private person acting pursuant to a State policy of non-
competition could, under certain circumstances, be held
liable. Recent cases lend support to the proposition that
action by the State or by a State official may at least be
nullified as violative of the antitrust laws if such action
promotes an uncompetitive policy which has not been clearly
articulated and affirmatively expressed by the State Legislature.
Rice v. Alcoholic Beverage Control Appeals Board, 21 Cal. 3rd 431,
579 P.2d 479 (1976). It is even clearer thét—a'prlvate person
acting pursuant to State policy will not be immune from applica-
tion of the antitrust law unless that pollcy is both "clearly
articulated” by the State acting as sovereign and is "actively
supervised by the State itself.” §§;5§9525a~L1qu05 Dealers v.
Midcal Aluminum, 48 USLW 4238, u.s. 7,7 (1980).  There-
fore, it may be argued that a policy of noncompetltlon adopted by
a State official or department as a discretionary exercise of
general duties does not confer immunity from the antitrust laws,
but rather that a specific policy of noncompetition must first be
adopted by clear, unambiguous legislative action. :

However, any claim that the Department's reimbursement
practices violate antitrust law would encounter significant
- hurdles. First, it would have to be established that the anti-
trust laws with their statutorily prescribed remedies will be
directly applied to the State or State officials as they are
currently applied to private individuals. Second, anticompetitive
practices would have to be factually demonstrated. Third, it would
have to be shown that such practices were not contemplated by
state or federal laws governing the reimbursement of nursing
homes by the Department. In the final analysis, then, while
factual questions preclude us from definitively resolving this
issue, we believe that an antitrust claim predicated on the
Department's reimbursement scheme would be difficult to
sustain.

A further issue raised is whether there is any conflict
of interest generated by the various functions performed by
the Department. The common law in Maine holds that "perfect
fidelity" in the exerxcise of their powers and duties is re-
quired of public officials. Lesieur v. The Inhabitants of

Rumford, 113 Me. 317, 93 A. 838 (1915). However, we see no
violation of that doctrine here, where all the functions performed
by Department officials are those which are within their powers
and duties as mandated by state law in furtherance of federal

requirements.
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3. Effect on private patients. Secondly, you have raised
more specific concerns regarding the impact of the present
Medicaid nursing home reimbursement methods on private pay
patients. One issue focuses on the absence of direct control
by the state over rates charged to non-Medicaid patients.

The Legislature may distinguish between classifications if
it is not done arbitrarily and is based upon a proper distinction.
Prudential Insurance Company of America v. Insurance Commissioner,
293 A.2d 529 (Me. 1972). 1Inequality of treatment is not forbidden
if it rests upon an actual difference bearing some relation to a
proper public purpose which is sought to be accomplished by such
discrimination. State v. National Advertising Company, 387 A.2d
745 (Me. 1978). Here, the Legislature has authorized the Depart-
ment to promulgate rules necessary to carry out the Medicaid Program.
As noted above, federal law requires that such regulation include
a reimbursement system for facilities providing nursing home care
to program recipients. The Department lacks authority to regulate
prices for non-Medicaid patients since this control is not a nec-
essary element of the Medicaid Program and the Legislature has not
otherwise delegated such authority to the Department. It is the
view of this office that the setting of prices for Medicaid
patients in the absence of comparable regulation for non-Medicaid
patients is rationally related to the administration of a medical
issistance program as well as to the goal of achieving compliance
with federal requirements, thereby securing the funding necessary
to maintain a program of medical assistance for the needy.

The second issue relative to privatg pay patients is the
potential for private pay patients having to absorb some of the
costs of Medicaid patients' care. In our view, the problem,
if a reality, is primarily a policy matter for the Congress and
for the State Legislature. 4/ We would note that the requirement
under federal law that nursing homes be reimbursed on a reason-
able cost related basis was enacted with the intent, in part,
that underpayments resulting from the former flat rate payments
system be obviated and that non-Medicaid patients not be obliged
to absorb the cost of Medicaid patients' care. See 41 FED. REG.
27300 (July 1, 1976). However, federal law does not require

2/ To the extent that it might give rise to a legal claim,

- that claim would be grounded in the antitrust laws. The
difficulties of successfully bringing such a claim are
discussed in the previous section.




-214~

;tates to pay all costs of nursing home care rendered to Medicaid
recipients and, indeed, places a number of limitations on reimburse-
ment. See, e.g., 42 CFR §§ 447.35, 447.284, 447.316. Moreover,
states are accorded great latitude in dispensing available

welfare funds. Dandridge v. Williams, 397 U.S. 471 (1969).

4, Effect on Medicaid patients. Finally, you raised con-
cerns pertaining to the impact of the present system on admission
policies of certain nursing homes relative to Medicaid eligible
individuals. You have correctly noted that the State would be in
non-compliance with federal law if its fee structure were insuffi-
cient to enlist an adequate number of providers to participate in
the Medicaid Program. See 42 CFR § 447.204. The question of
compliance with § 447.204 is also a factual question which cannot
be resolved in the context of an Attorney General's opinion.

If exclusion of Medicaid patients is in fact occurring,
whether or not at a level indicative of non-compliance with 42
CFR § 447.204, or if homes are requiring residents to be
private paying residents for certain periods of time, there
may be remedies other than increasing Medicaid payment rates.
For example, the Commonwealth of Massachusetts has successfully
pursued court action under its consumer protection laws and has
restrained nursing homes from engaging in such practices. More-
over, providers who join together to boycott, or to threaten to
boycott, . the Medicaid Program in order to secure higher reimburse-
ment may be liable for violations of antitrust law.

In summary,we see no basis for concluding, given the
information presently available to us, that the current
nursing home reimbursement system under the Medicaid Program
is violative of any laws. Rather, in the absence of any
inconsistency with state or federal law, the particular
reimbursement methodology chosen by the Department is a
matter of policy. It should be noted that both federal
Medicaid regulations (42 CFR § 447.205) and the Maine
Administrative Procedure Act (5 M.R.S.A. § 8001, et seq.)
provide facilities with the opportunity to review and to
comment on reimbursement policies.

I hope this information is helpful. Please feel free
to call on me if I can be of further, service.

HERD \&".
Attorney General
RSC/ec
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APPENDIX F

FINAL DRAFT

Be it enacted by the People of the State of Maine, as follows:

Sec. 1. 22 MRSA c. 404 is enacted to read:

Chapter 404

Residents Rights Act of 1980

~

§1763. Legislative intent and findings; rights of residents.

1. Articulation of Rights. It is the intent of the legislature
to articulate rights of all residents of long term care facilities
in Malne. Each resident of a long term care facility or her
authorized representative shall héve.and may‘exérciée all the rights
enjoyed by citizens of this State and of the United étates and
the rights enumerated in this chapter without restraints, interference,
coercion, discrimination, or reprisal in any form or manner whatsoever.
Each resident of a long term care facility shall have the right to
be treated at all times with courtesy and respect and full reccg-
nition of her dignity and individuality. Each resident of a long term
care facility shall have the right to adequate and appropnriate medical
treatment and care and to other services that comprise necessary and
apprropriate care without regard tc age, race, naticnal origin, color,
religion, sex, handicap, or gource of payment for care.

2. Intent of Act. It is the clear, unequivocal intent of this Act
to guarantee individual dignity, liberty, pursuit cf hacpiness and
the protection of the civil and legal ricghts of residents of long

term care facilities. Nothing in 81765 shall be construed -0 permit
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infringement on the rights of other residents.
§1764. Definitions.

As used in this chapter, unless the context otherwise indicates,
the following terms have the following meanings;
| 1. Abuse. "Abuse" shall mean any physical or mental injury or sexual
mistreatment inflicted on a resident other than by accidental means
in a faciliﬁy.

2. Administrator. "Administrator" means the person responsible
for the overall care of residents and management of the facility.

3. Authorized representative. "Authorized representative" means
any person, other than those prohibited by law or regulation, who has
been designated in writing by a competent and informed resident or
court of appropriate jurisdiction to act on the resident's behalf to
the extent indicéted in writing.

4, Department. "Department" shall mean the department of state
government which has the primary responsibility for the resident in
question.

5. Commissioner. "Commissioner" shall mean the commissioner of the
department of state government which has the primary responsibility
for the resident in question.

6. Long term care facility. "Long term care facilitv" means any
facility which is certified or licensed as a federal or state health
or residential facility, excluding short term acute care hospital beds.

7. Neglect. '"Neglect" meags a failure of a facility tc provide
adequate medical or personal care or maintenance or supervision
or protection, which failure results in physical or mental injurv

to a resident or in the deterioration of a resident's physical or

mental condition.
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8. Physical restraint. "Physical restraint" means any article,
device, or garment that interferes with the free movement of the
resident which the resident cannot remove easily and which is
used against the will of the resident for the purpose of controlling
the behavior of the resident against harm to himself or others. Safety
devices such as bed rails, soft ties or straps (that do not tie the
hands or feet) and trays that are used in formative or protective situ-
ations to achieve proper body position and balance, proper circulation
with allowance for change of position and‘mobility shall not be consider
restraints. Totally enclosed cribs orvbarred or locked enclosures shall
be considered restraints.

9. Title XVIII. "Title XVIII" means Title XVIII of the federal
Social Security Act as now or hereafter amended. .

10. Title XIX. "Title XIX" means Title XIX of the federal Social
Security Act as now or hereafter amended.

81765. Rights and basic protections of residents of long term care
facilities.

1. Humane care. Each resident shall have a right to dignified
treatment and humane care which conforms to Title XVIII, Title XIX
or applicable state laws and regulations.

2. Environment. Each resident shall have a right to dignified
treatment and humane care whigh conforms to Title XVIII, Title XIX
or applicable state laws and regulations.

3. Medical information and‘care.

a. Each resident shall have a right to obtain from the facility
the name and any specialty of anyv physician or other
person responsible for the resident's care or coordination of
care.

b. Each resident shall have a right to seek services of any
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physician, including physicians who are not on the staff of

the facility. If the cost of the physician's services is to

be met under a federally supported program, the physician shall
meet the federal laws and regulations governing such services.

c. Each resident shall have a right to obtain from her attending
physician complete and current information concerning
her medical diagnosis, treatment, and prognosis communicated
in terms the resident can reasonably be expected to understand,
unless there is a documented medical contraindication to
this disclosure.

d. Each resident 'shall have a right to participate, to the
greatest extent possible, in the development of her annual
indivdiual plan of care. This plan shall be reviewed quarterly.

- Each resident shall have a right to refuse any element of such
a plan.
e. Each resident shall have a right to review, in the presence
" of a member of the staff of the facility, and a right to copies
of all medical records at reasonable times and reasonable cost.
4. Privacy. Each resident shall have a right to reasonable privacy.
This right shall not be limited in any way except in the case of
emergency or unless there is a documented medical contraindication.
All efforts shall be made to provide privacy during medical
examinations and treatment and when a resident is involved in the
care of personal and bodily ;eeds. Any reasonable request for privacy
shall be honored. 1If both a husband and wife are recidents of the
same facility, they shall have the right to share a room within the
capacity of the facility.
5. Communication and visitation. Each resident shall have a right

to private communications and visitations.
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a. Each resident shall have a right to communicate privately
by mail and telephone. The administrator of the facility
shall assure that correspondence 1is conveniently received
and mailed and that telephones for public use are accessible
to residents.

b. Each resident shall have a right to unimpeded, private
visitation and association within and outside of the facility
at reasonable hours. Each resident shall have a right to
refuse or terminate any visit. Nothing in this provision
shall be construed to permit infringement on other residents'
rights to privacy.

6. Practice of religion. Each resident shall have a right to

religious freedom and practice.

7. Personal property. Each resident shall have a righf to retain
and use personal clothing and possessions in a secure manner. The
number and use of personal possessions may be limited or held for
safety reasons or when the number and use infringe on the rights of
other residents. Any such limitations and the basis therefore shall
be documented in the resident's medical record.

8. Personal financial affairs. Each resident shall have a right
to manage personal financial affairs unless a conservator or
representative payee has been appointed or unless she has been
adjudicated incompetent and had a guardian appcinted. At least
quarterly, the facility sgall give a full accounting of all holdings
on deposit with the facility and any financial transactions
made on the resident's behalf should a facility accept a written

delegation of this responsibility in conformance w’th state laws

and regulatiocns.
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9. Transfers. Each resident shall have a right to be free from
involuntary transfer except in the following situations:

a. The resident's attending physician determines that failure
to transfer the resident would threaten the health or safety
of the resident or others, and documents that determination
in the resident's medical record;

b. The facility voluntarily or involuntarily ceases to cooperate
or participate in the program which reimburses for residents'
care;

c. Non-payment of allowable fees has occurred. The conversion * to
Medicaid eligibility due to exhaustion of personal financial
resources or from Medicare to Medicaid does not constitute
.non—payment of fees under this section.

d. When the findings of a medical ﬁecessity review determine
that the resident no longer requires the level of care
providedat the facility.

The facility must notify the resident, or the resident's authorized
representative, and attending'physician at least fifteen days before
an intrafacility transfer and at least thirty days before any other
transfer, except as specified in sub-sections 9 (a), (b), (c), and (4)
of this section. This notice must be in writing and contain the
reasons for the proposed transfer, the effective date of the proposed
transfer, and the location to which the facility proposed to transfer
the resident.

10. Statement of services. Each resident or their authorized repre-
sentative shall be informed, at the time of admission and gquarterly
during her stay, with a written notice of the facility's basic daily

and monthly rate and a written statement of all facility services,
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including any extra charges for services not covered under Medicare
or Medicaid or by the facility's basic daily or monthly rate. The
facility must inform each resident or her authorized representative
in writing at least thirty days in advance of the effective date of
any changes in rates or the services that these rates cover. Each
resident shall have a right to choose the pharmacy of her choice and
the right to receive pharmaceutical supplies and services in the
community when they conform to the facility's system of distribution.

11. Medical research. Each resident shall have a right to be free
from serving as a medical research subject without prior written,
informed consent.

12. Medications. Each resident shall have a right to refuse
medication unless.involuntary administration of medication 1is
approved by a guardian appointed in a separate competency hearing and
given the authority to approve medication. The resident must be
informed of the consequences of refusal to take medication, and the
refusal and its reasons must be documented in the resident's medical
record. Emergency situations characterized by a sudden, serious
change in the resident's condition which creates an imminent danger
to self or other are the only exceptions. In no event shall administra-
tion of medication be used as punishment or for the convenience of
staff and the use of all medication shall be documented in the
appropriate medical records.

13. Physical restraint. EACh resident shall have a rizht to be

ree from unnecessary physical restraints. Physical restraints
shall be employed only in emergencies to protect the resident from

imminent injury to herself or others. Restiaints shall not be

employed as punishment, for the convenience of staff, or as a
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substitute for habilitative or rehabilitative services. Restraints
shall impose the least possible restrictions as consistent with
their purpose.

14. Abuse or neglect. Each resident shall have a right to be free
from abuse or neglect at all times. Each resident shall have a right
to be free from harm inflicted by other residents.

81766. Waiver of rights. Only a resident or his guardian may
waiver the rights énumerated in this chapter.
§1767. Violations; liability for violations

1. Alleged vioiations reported and investigated. Any alleged
violation qﬁ a resident's rights shall be reported immediately
to the department and the Attorney General's office representing that
department. The department shall designate a bureau, division, office
" or agency within the depértment to conduct an investigation of each
alleged violation, except the bureau, division, office or agency so
designated will not be responsible for licensing or certifying

long term care facilities or other residential facilities. Th

W)

department shall submit a written report of findings and results
of the investigation to the administrator of the facllity in which
the residents rights were allegedly violated and to ‘the commissioner
of the department within five working days after the report of the
alleged incident(s).

2. Liability for violation. Any person who has intenticnally violated
or abused any right or privifége of residents provided by thisg act
shall be liable for damages as determined by law. The intentional
violation of the provisions of this act shall be punishable as

a Class E crime, punishable by imprisonment not to exceed si:x months

or a fine as provided in Title 17-A §1301 or under applicable criminal
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law. Civil damages may be awarded for negligent or intentional
violations of this Act.
§1768. Notice of rights. Each resident and her authorized representative
shall promptly receive from the department a written copy of this Act.
Each resident shall be promptly informed by the department in clear
language of the .legal rights of residents of long term care facilities.
A copy of this act shall be posted in each long term care facility in
Maine. Facilities shall give each resident and their authorized
representative a copy of this act at the time of admission to the
facility. If a resident is unable to read thé act, it shall be
communicated to her in a manner the resident understands.
§1769. Residents advisory council. Each facility shall assist
residents to establish a residents édvisory council. The administrator
shall designate a member of the facility staff to coordinate‘the
establishment of and render assistance to the council. No employee
or representative of a facility shall be a member of any such council.
The council shall meet at least once each month with the staff
coordinator who shall provide assistance to the council in preparing
and disseminating a report of each meeting to residents, the adminis-
trator, and the staff. Records of the council meetings will be
maintained in the facility.

The residents advisory council may communicate to the administrator
the opinions and concerns of the residents. The council shall review

§

procedures for implementing residents rights, facility responsibilities,
and make recommendations for changes or additions which would strengthen

the facility's policies and procedures as they affect residents' rights

and facility responsibilities.
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The council shall be a forum for obtaining and disseminating informa-
tion, soliciting and adopting recommendations for facility programming
and improvement, and early identification of and recommendations for
orderly resolution of residents' problems.

The council may serve as an in-house grievance committee for
residents concerns relating to this Act.

§1770. Department responsibilities. The department which has juris-
diction shall prescribe in regulations the minimum standards which
must be included in the facility admissions contracts. The minimum
standards shall include at least the requirement that contracts are
written in understandable language and are printed in not less

than twelve-point type.

All facilities which are reimbursed with public funds shall have
contracts approved by and filed.with the department wﬁiéh has jurisdiction
§1771. Denial of admissions. Facilities shall not deny any person
admission solely because they are receiving public assistance.

§1772. Regulations. The department shall have the authority to

promulgate regulations for this chapter.






