MAINE STATE LEGISLATURE

The following document is provided by the

LAW AND LEGISLATIVE DIGITAL LIBRARY

at the Maine State Law and Legislative Reference Library
http://legislature.maine.gov/lawlib

Reproduced from scanned originals with text recognition applied

(searchable text may contain some errors and/or omissions)




THE FIRST REPORT
of the

JUDICIAL COUNCIL
of
THE STATE OF MAINE

Established by laws 1935,

Chapter 52

December 1, 1954



TABLE OF CONTENTS

The Act Creating the Judicial Council Page 1
Introduction : Page 2
Indictments Page 3
Juveniles | Page 6
Pardon Procedure Page 8

Recommendation Page 13



g
w
ag

4}

o

AN ACT TO ESTABLISH A JUDICIAL COUNCIL

Be 1t enacted by the people of the State of Malne, as follows:

/730, R. 8,, c. 96, additional. Chapter 96 of the revised statutes is

hereby amended by imserting after section 175, under the heading
"Judicilal Council' the following 3 new sections:

'Sec, 176. Judicial councll established. There shall be a
Judicial council for the contlnuous study of the organization, rules
and methods of procedure and practice of the judicial system of the
state, the work accomplished, and the results produced by that system
and 1ts various parts. Sald councll shall be composed of the chief
Justice of the supreme judlicial court and 1 other justice thereof to-
be appointed from time to time by the governor; 2 justices of the
superior court; 2 judges of the municipal courts of the state; 1 judge
of a probate court in this state; 2 members of the bar and 3 laymen,
all to be appointed by the Uovernor wlth the advice and consent of the
executlive council. The appointments by the governor shall be for such
periods, not exceeding 4 years, as he shall determine,’

'Sec. 177. Reports. The judlcial councill shall report annually
on or before the 1lst day of December to the governor upon the work
of the various branches of the judicial system. Sald councll may also
from time to time submit for the comsideration of the justlces of the
varlious courts, such suggestions in regard to rules of practice and
procedure as it may deem advisable.'!

'Sec. 178. Expenses. No member of said council, shall receive any
compensation for his services; but sald council and the several members
thereof shall be allowed from the state treasury out of any appropriation
made for the purpose such expenses for clerical and other services,
travel and incidentals as the governor and councll shall approve. Tne
chief justice shall be ex officio chalrman of said council, and said
council may appolnt 1 of its members or some other suitable person to
att as secretary for said council,



FIRST RBEPORT OF THE JUDICIAL COUNCIL OF THE STATEZ 07 MAINE

To His Excellency the Governor and the Honorabls Council:

The Judicial Council was crezated by Chavter 52 of the Laws of
1935, Amendments and Revised Statutes 1944, composed of the Attorney
General,; 2 Jjustices of the Superior Court; 2 judges of the Municipal
Courts of the State; 1 judge of a Probate Court in thils State; 1 Clerk
of the Judicial Courts of this State; 2 members of the bar; and 3
laymen, all to bes appointed by the Governor with the advise and consent
of the Executive Council.

Fembers of the Councll were chosen in due course and the first
meeting was held on May 3, 1954, at which time the Council organized
by the selection of a Chailrman and Secretary.

Hon, Raymond Fellows, Chief Justice Supreme Judicisl Court,
Exlofficio, Chairman.

Geo. A. Cowan, Clerk of Courts, Lincoln County, Secretary.

The principal duties of the Council are (1) "study of the organi¥
zatlion, rules and methods of procedure snd practice of the Judicial
system of this State. (2) the work accomplished and the results produced
by that system." The acﬁ further provides that the Council shall report
ammually on or before the 1st day of December to the Governor upon the
work of the varilous branches of the Judicial system.

The duties of the Council, as pointed out by his Excellency, are
important and f#@r reaching; that men of all walks of life might better
understand the Judiclal systems of our great State, The problems can
not be met by the study of a single yeaf or of several years. Further-
more, as the economlc and sociél conditions of our State change, new
problems will continuously arise. The legislature in creating this
Council recognized the character of the problems by oroviding for the
continuous study of the administration of justice in this State. 1In
recognizing that our study during this first year is but the beginning

of the work of this Council, we submit this report with our recommenda-
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ATTY Y RITONT
INDICTF=NTS

Thls committee for the study of process by indictwent to exvose
or refute any prevalent 1lnability or failure of legzl prosecutors in
our State validly to 1ndict respeondents and any undue formzlism upon
the part of our courts, herewlth revorts its efforts and thelr results.

It 1s submitted that a considsration of indictments found and
returned and their fate from 1950 to date is adequate for Council
purposes and public enlightenment. 1950 is chosen as a time reasonably
antedating those unusually publicized teasions of 1951 and theresfter
when there wassaild to be crime waves obtaining. Indictments rendered
during that span of four years should reveal the exlistence or absence
of Justified need for reform.

The Clerks of Court of ocur sixteen counties supply‘us with the
following data: :

County Number of Indictments Number Quashed
Androscoggin : 271 4
Aroostook 411 1
Cumberland 1224 L
Franklin 84 1
Hancock 144 2
Kennebec ' 347 0
Knox 164 0
Lincoln 63 0
Oxford 171 6
Penobscot 595 0
Piscataquis ‘ L6 2
Sagadahoc 105 0
Somérset 240 3
Waldo ) 296 0
Washington i?l 0
York 1973 2

132 5. 25

- Percentage of quashed indictments ,0051
1 out of each 193 indictments returned was quashed.

In the instance of Cumberland County where 4 indictments were
quashed, all of the respondents elther pleaded guilty or were found

gullty upon other, coantemporaneous and related indictments and were
sentenced,

In Androscoggin County where 4 indictments were quashed it would
appear that such defects as an insufficient allegation of the dates of
the slleged crimes and a typographical error were factors.

In Franklin County one indictment was invalild because of duplicity.

In Hancock County it 1is not expressly stated upon the record what
were the specific defects in the two quashed indictments.
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In Oxford County 4 indictments for alleged perjury were rejected
because the indictments disclosed upon inspection that the testimony
sald to have been perjured were "not material'. The record does not
state why the other 2 indictments were quashed.

In Piscataquis County 2 indictments for =z2lleged night hunting were
nol prossed because "offense alleged 1s improperly stated "

In Somerset County 3 indictments against the same respondent for
alleged embezzlement were quashed because of the "insufficlent allegation
of the property embezzled." It is submitted that the failure to include
public officers and municipalities in the list enumberated in R, S.

1944 Chapter 119, Section 8, makes drafting a valid indictment of a
public officer under R. S, Chapter 119, Section 7, sometimes difficult.

In York County the record does not state the specific reasons
for quashing 2 indictments.

An examination of Maine Law Reports, volumes 145 through 150,
page 149, reveals that, from 1950 to date, 10 indlctments were adgudged
Of these 10 indictments 7 were pronounced valid and 3 fatally defective.
As to the latter 3, one did not recite by what authority an alleged
Jall escapee had been committed to jail, one failed to negative the
fact that the gambling of an alleged gambler was Jjustified under the
legalized parimutuel wagering law of Maine, and one failed to igndentify
the particular proceeding or induiry at which alleged perjury had been
committed,

This committee feels that this statistical survey establishes
clearly that indictments are neither so difficult to draw nor in fact
s0 badly drawn as to be a serious problem in the administration of
criminal jUstice. The percentage of invalid indictments 1s remarkably
low.

There 1s readily obtainable throughout Maine a sufficient quality
and quantity of legal forms for the proper composition and draftmanship
of the greater part of indictments returned by our Grand Juries. Any
prosecutor may obtain reliable precedents for his guidance with slight
industry -and diligence. There are, snd understandably so, many in-
stances where considerable palns and talent are demanded in the descrip-
tion of an alleged criminal offense. We belleve that our prosecuting
attorneys have acquitted themselves quite well in the light of the
foregoing record.

Indictments for the most part are employed for the prosecution of
ma jor crimes or felonies. TFelonies are usually stoutly defended by
competent defense counsel. . Our courts are sensitive to felony charges
and properly so. The deterrence of crime by the exemplary punishment
of felons is a dire necessity for the good order of the State and of
the communities of Msine., It 1s the glory of the State of Malne and
of the United States of America, however, that individual, natural rights
are cherished as God-glven and "unalienable." Our philosophy of gov-
ernment and our Federal and State Constitutions so demand. Our courts,



then, are and always have been meticulous in demanding clear and conclse
exposition of the charge of crime made agalinst aa indicted respondent to
the end that he shall have full apprisal of his allsged wrongdoing and
that the record of the case beyond peradventure will reveal, against
21l possibllity of any future harassment, of what, precise crime he wss
convicted or acquitted, The courts cam demand no less. The burden
resultingly required of prosécutors is not too difficult or by any means
lmpossible. Our Law Court has succinctly expressed the reasconable
exigencies of the function, as follows:

"A defendant has a constitutlonal right to know
the nature and the cause of the accusation from and by
the record itself. The facts must be stated with
certainty. The description of the criminal offense
charged in the indictment must be full and complete,
Bvery fact or circumstance which 1s necessary for a
prima facle case must be stated. The indictment must
charge a crime elther under the statute or at common

"law. An indictment should charge a statutory offense
in the words of the statute or in equivalent language.
If no crime is charged, no lawful sentence can be
imposed."

"The indictment must satisfy "fully the requirement
of notice to the respondent of the exact crime with
which he 1s charged there emphasized and the additional
one of security for him against a later prosecution for
it, whether acgquittal or conviction results."

‘ "When an ilndictment employs—-=-—==——-- language which
makes clear and unambiguous the offense-—----- charged,-—--=
we are of the opinion that such indictment is sufficlent
and should not be quashed."

We conclude that our survey completely refutes any suspicion
there may have been that the drafting of indictments has become
impossibly techmnical, or that our prosecutors do not in general draft
indlictments meeting the required standasrds. While perhaps, as in the
case of the embezzlement statutes noted, ilmprovement may be made 1in
some details of criminal pleading, we find no serious defects in the
‘indictment process. In view of the tremendous values involved and
some innate difficulties natural to criminal indictment, the record
for the period entertained is very creditable, ‘



JUVENILES

Objectives to be arrived at in relation to Juveniles:

1. Prevention

2. Adeguate reclamation
b. Early detection of symptoms.
c. Adequate socizl service in pre-delingquent stages.
Best center is the school socizl service. Porbtliand
has engaged one such workxer for the year 1954-55,
2, Intslligesnt apprenension of means of caring for pre-—.

delinquents and delinqguents.

A,

Speclal Juvenile officer on the police force.
Fred Lanigsn is the wresent Juvenile Officer on
the police force in Portland.

3. Constructlive detention,

e

bl
c.

Juveniles detalned vending hearing should not be

jalled unless absolutely necessary. Children's

homes and social agencies should be used as

custodial organizations pending court hearings.

Set aside an absolute separate section for jJjuveniles.
Don't confine juveniles unless 1t 1s absolutely necessary.

L, Court procedure should be geared to the soclal aspects of
delingquency.

5. Adequate Treatment facilities should be provided.

Probation

More extensive creation and use of the well-
established soclal agencies which have proven
effective in many states.

Mental Hygiene facilities, psychiatrists, etc.
Municipal Courts should be allowed funds for
prsychiatric examination and repvort of delinquents;
given authority to utilize the department of Child
Health and Welfare for case study and report on
delinquents before the court or to employ a duly
accredited and approved soclal agency to make such
a study.

. — - ——— " — - w0e - U

Problems to be given careful consideration:

1. Extent to which the court system for Juveniles can
be made uniform and statewide.

2. DPossibility of joining counties into districts for
hearing delinquent cases.

3. Should generally approved qualifications be reguired
of probation officers as a basis for appolntment?
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Since 1940 the chief probation officer in Cumberland
County 1s required to be qualifiecd by professional
training to work with juveniles. In all other cownties
the only qualification recquirasd by law 1ls "good moral
character."

L, Should counties having small total population make use
of probation officers of neighboring countles.



®
[e¢]

(2

l;rd

ARDON PROCEDURE

_ A study of the pardon nrocsdurss bring out differences rnot
suggested by a study of thes various State Constitutlons and statutes
lavolved.

For much of the procedure in each State it may be szid that
informality is the rule in asking for a pardon. However, there are
differences to be noted in the dispositions of the requests, the
mode of conslideration and authority to grant, as well as the char-
actbers of the pardons which are granted,

While there are common grounds and procedures in some States,
such as the authority lying with the Governor and his Executive
Council, as inm Maine and Massachusetts, these are but parts of a
larger picture which upon closer application shows more of dif-
ference than of similarity.

In Maine, petition or request may be informally initiated.
Such request is followed by a formal petition on a form from the
office of the Secretary of State. With the petition form the
. Secretary furnishes a page of printed instruction and the form for
notice to be given in a paper printed in the county where the
petitioner was convicted. The petitioner must have the notice
printed and accompany his petition with a certified copy of the
indictment and record of conviction and sentence.

Hearing, in Maine, is before the Governor and nis full Council
of seven members. Pardon 1s granted by the Governor, "with the ad-
vice awnd. consent of the council", Statute authorizes full pardons
and conditional pardons., The latter are in practice seldom used,
Too seldom, some would szy. When pardon is from the State Prison,
as 1s usually the case, the Warden and the State Parole Officer
furnish most of the information concerning the petitioner at the
pardon hearing. The petitioner may appear with his counsel or by
himself., While the Governor and Council are guthorized to have the
County Attorney of the county of conviction present, thls is not
commonly done. The Attorney General is counsel for the Executive
Department, viz: the Governor and Council, but customarlly is not
present. at these hearings to take zny part. A statement may be had
from the sentencing Justice of the Superior Court when desired by
the Governor and Council,

_ In comparing the mrocedure of Maine with that of the other New
England States, two things stand out to be noticeable:

One. The precautionary measures for screening the petitioners
are noticeably greater in some other States, probably all other
States, in New England.

Two. The pardons granted in the other States are weighted down
with condiltions that require good behavior after receipt of the
vardons,
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In IMassachusetbs, pardons are granted by the Governor and
Council, as in Malne; but the hearing is tefore the Lieutenant
Governor and 2 coumlttes from the Council, Their recommendstions
are not binding on the Governor and Council, who may deny or grant
rardons 1n their discretlion.

Wnere the petitioner 1is serving sentence in the state prison,
the Attorney General, as well as the Districh Attorney, is notified
and may appear or be represented at the nearing.

Procedure 1s by a formal apvlication by the petitioner bto the
Governor, This is transmitted by the Governor to the Secretary of
the Governor's Council. The sub-committes of the Council, presided
over by the Lileutenant Govermor, hears the evidence.

1. The Department of Correction recommends for or against the
proposed pardon;

2, Then the District Attorney recommends;
3., The recommendation of the Attorney General 1s had.

If 1 and 2 recommernd, the Attorney General does likewlise. If
both oppose, he opposes. If there is varisnce bhetween 1 and 2, the
Attorney General acts independently, without further research or
inquiry and recommends or opposes In his discretion,.

Then the Committee of the Council reports favorably or not to
the Governor.

If a pardon 1s granted, it may be with such conditions as the
Governor may 1impose.

‘ In Rhode Island, where there is no Executive Council, the par-
doning power 1s in the hands of the Governor, by and with the ad-
vice and consent of the Senate. The Governor recommends all pardons
to the Senate, he having acted favorably upon them, They are then
referred to a Senate Committee which reports them back elther
favorably or unfavorably. The Attorney General 1s not directly con-
. cerned, but is called in re pardons.

The statute authorizes conditional pardons, stating that the
pardons shall comply with and be subject to such terms and conditions
as may be imposed by the Governor,

It is peculiar to Rhode Island that 2 pardon once granted by the
Governor is not effective unless and until it shall thus have ratl-
fication by the State Senate, Pardons recommended by the Governor to
the Senate are referred to a Senate Committee, which reports them
back to the Senate, where final action is taken. At the Commlttee
hearings use is made of the State Parole Board for the necessary
information concerning the vetitioner and his prospects of obtaining
employment and of behaving after his discharge from prison. -In prac-
tice, the pardons granted are conditional and the pardonee still
reports to the Parole Board.




The five-member committee of thns Sen
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: Tte would nobt consider a
full parden for o murdsrer, bubt moz 5
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are full pardons.

Violations of the conditions irvosed have been noted in very
few cases,

réon 1s the exception, .

In Vermont, parole is the. ruis and
Conditional Pardon being the sams 2

In practice, during pvardon resarings there are six (€) represen—
tatives of State institutions present witn the Governor, assisting:

1. The Governor's "Secretary of Civil and Military Affairs",
who 1is the Secretary in his office;

2, 3 and 4., The Chairman and the two other members of the Board
of Institutlons;

5. The Commlssioner of Institutiocns;
6., The Director of Probation =2xnd Parole.

The unconditional pardon is excevtlonally rare, almost unknown,
in Vermont. The Director of Probation and Parole (now John V. Wood-
hull) says it 1s hardly conceivable that an unconditional pardon
wounld be granted except 1t be clearly shown that the conviction was
obtained by mistake or a like reason., If the conditional pardon is
terminated by violatlon of its provisions, an executive warrant is
used witnin ten days of apprehension and the time on parole 1is lost
to the prisoner. There is no forfziture of good time served before
parole, The printed form for conditional pardon is used and there
are no other printed forms used.

The case of each prisoner 1s zautomatically brought up for con-
sideration for conditional pardon as his good time reduces his sen-
tence to the proper time in advance of minimum sentence. The Direc-
tor's position 1s that the Court's sentence should be fully served
unless found to be 1n error as by mistake.

The Vermont statute reclites to the effect that nardons are
granted by the Governor and there 1s no board, but the Governor
may askx three Judges of the Suvpreme Court to sit with him,

The Governor is given the services of a pardon attorney or
other official to aid him in exercising the pardoning function.
This officer's duties are to perform the clerical duties connected
with the filing of applications and compiling the recuired papers
for each case and also to make investigations of the facts.

The Secretary of State, In Vermont, has nothing to do with
pardons,



There are flve Judges on the Sunreme Court,
The pardoning power 1is constitutional.

Deputy Attorney General Stafford says that the Attornsy General
is seldom called 1n these proceedings.

It is interesting to note that, in Vermont, when a trizal by jury
is desired in any case cognizable by a Municipal Court, the previously
prepared panel of jurors is resorted to and (sometimes the next day)

2 jury tri=l1 is held 1n that same court.

In the Superior Court, where felony cases are heard, three judges

sit en banc, a legal member vresiding snd two non-legal members.,

While the statute allows the Governor to nave not more than 3
Judges of the Supreme Court sit in with him in pardon cases,that
method 1is very seldom, 1if ever, used,

Pardons are granted by the Governor alone.
There is no Executive Council in Vermont.

Every town in Vermont is represented by 1lts member in the House
of Representatives.

In Connecticut, the practice 1s different from that of any other
of the New England States. The Connecticut statute provides: "The
governor, a judge of the supreme court of errors to be designated
for that purpose by the judges of that court, and. four other persons,
one of whom shall be 2 physician, shall constitute the board of par-
dons.," Jurisdlction is vested in the Board of Pardons, on which all
members must concur for affirmative action to be taken, The power to
grant pardons in Connecticut 1s not comstitutional, but statutory.
The Board may fix by rule its procedure, Pardons may be conditional
or absolute. ‘ ’

This system has been used since 1883. The conditional pardon is
the one usually granted. Upon a conditional pardon the pardonee 1s
remanded to the Board of Parole.

The Attorney General in Connectlcut handlées only civil business
for the State; but Attorney General Beers, after examining the pardon
lzw, called in Judge Vine R. Parmalee of West Harford, Clerk of the
Board of Pardons, who came in and went over procedure in Commecticut.
Judge Parmalee sees no reason for granting =2n unconditional pardon
except conviction was in error. He emphasizes that unanimity of the
Board 1is important and necessary for several reasons, including who
is for or against and to prevent "rigging" by a few members in com-
bination. Judge Parmales has been on the Board since 1925. Justice
Inglis was the Supreme Court member on the Board until recently,
when he was named Chief Justice,



The Eoard of FPardons has no office of its own. It sessions on
the first Mondays of May and November snd at other tlmes upon call.

New Hampshire's Constitution of 1776 made no provision for par-
dons. By statute, pardons are granted by the Governor and Council.
The Revised Statutes of New Hampshire, 1942, provide: "On all peti-~
tions to the Governor and Council for pardon or commutztion of sen-
tence written notl.e thereof shall be given to the state!s counsel,
and such notice to others as the governor may direct;" and the pro-
‘secuting officer may be required to furnish a concise statement of
the case as proved at the trial and eny other facts bearing on the
propriety of granting the petition. Commutation of death sentences
and other commutations are handled like pardons,

Pardons may be conditional and in practice usually are.

Pardons are first considered by the Prison Trustees. On this
board are 7 Trustees appointed by the Governor and Council for terms
of five years. The Governor and one Councilor designated by the
Governor are members Ex Officio., The actual hearings are hefore the
Governor and Council, The Board of Prison Trustees, when it thinks
a pardon is in order, allows a hearing to be had. The result 1is
largely foreseeable, as the case has been considered by the Board,
on which the Governor and a member of the Council sit in an Ex Officio
capacity. The conditional pardon is used in most cases, the con-
ditions tailored to fit the case., No printed forms except the pardon
itself are used. The Attorney General says the Board of Trustees of
the State Prison will not recommend for a hearing unless a pardon is
deemed proper. _

Hearings are public and the press is present.

A recommendation is asked of the Attorney General, but sucn is
usually not given, he taking no part for or against.

New Hampshlre has had the same procedure for many years.

The Attorney General attends all hearings for pardon. It 1s
customary that upon a hearing for a pardon advice is had from the
prosecuting County Attorney and the trial Justice, if they be
living and avallable. '

Conclusion, If it be desired that change be made in Malne
along the line pursued by any other of the New England States,
experience would seem to suggest a tightening up in the granting
of unconditional pardons, making such releases conditional in such
manner as to bind the psrdonee to good behavior, at least while his
sentence 1is running.
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Likewise stressed may be the necessity of obtaining information
warranting a perdon from those offliclals who had opportunity to note
his behavior since sentence snd recommendation by non-officlals having
no official touch with the petit ioner,

RECOMMSNDATION

It is recommended that there be created a Pardon Hearing Board
of five members, for five-year terms, one, after the first staggering
period of one-, two-, three-, four-, and flve-year appolntments,to
explire each yecar, membersnip to consist of a psychiatrist, a pnysiclan,
a member of the Supreme Judlcial Court, and two other members, all to
be appointed by the Governor with the advice and consent of the Council;
such board to be authorized to issue summonses, compel attendance and
hear the witnesses upon hearings for pardons or commutations of sen-
tence and report their findings to the Governor and to the Attorney
General, whereupon it shall be the duty of the Attorney General to
recommend to the Governor and Council whether or not a pardon or com-
mutation of sentence ought to issue and, if so, on what conditlons,
Thereafter, the Governor and Council to issue or withhold the re-
auested pardons or commutations of sentence as neratofore,

It is also recommended that Chapter 232 of Public Laws 1947
as incorporated into the new revisions, Section 150, Chapter 22 of
R. S. 1954, Page 295, eleventh line from bottom of the page, be
amended by adding after the figure "3", "or more'".
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Thnis report marks tha beginming of the work of the Judicial
Council. CQCur experlence 1ls that the Councill meets a definite need,
In submitting this report, we are confident that in conjunction with
other public agencles, we will, through the years, contribute much
to the lmprovement of administration to justice. TFor well we realize,
that the last and final step in protecting the freedoms of this

democracy, lies solely in the hands of our Courts of Justice.

Respectfully submitted,

//?;é///ﬁ,&;@%’”“ *é{/!f‘?%}f Chnalrman




