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AN ACT TO ESTABLISH A JUDICIAL COUNCIL
Be it enacted by the people of the State of i"laine, as

follo~rs:

/'/JO, R. s., c. 96, additional.

Chapter 96 of the revised statutes is
hereby amended by inserting after section 175, under the heading
'Judicial Council' the following J new sections:

'Sec. 176. Judicial council established. There shall be a
judicial council for the continuous study of the organization, rules
and methods of procedure and practice of the judicial sys tern of the
state, the work accomplished, and the results produced by that. system
and its various parts. Said council shall be composed of the chief
justice of the supreme judicial court and 1 other justice thereof to·
be appointed from time to time by the governor; 2 justices of the
superior court; 2 judges of the municipal courts of the state; 1 judge
of a probate court in this state; 2 members of the bar and J laymen,
all to be appointed by the governor with the advice and consent of the
executive council. The appointments by the governor shall be for such
periods, not exceeding 4 years, as he shall determine.'
•sec. 177. Reports. The judicial council shall report annually
on or before the 1st day of December to the gpvernor upon the work
of the various branches of the judicial system. Said council may also
from time to time submit for the consideration of the justices of the
various courts, such suggestions in regard to rules of practice and
procedure as it may deem advisable.'
'Sec. 178.

Expenses. No member of said council, shall receive any
for his services; but said council and the several members
thereof shall be allowed from the state treasury out of any appropriation
made for the purpose such expenses for clerical and other services,
travel·'and incidentals as the governor and council shall approve. The
chief justice shall be ex officio chairman of said council, and said
council may appoint 1 of its members or some other suitable person to
act as secretary for said co'Uncil. cv ·
comp~nsation
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FIRST :aEPOB.T OF THE JUDICIAL COTJNCIL OF '1'23 STAT3 0? NAD:E

To His Excellency the Governor and the Honorable Cotmcil:
'rhe JudiciB.l Cotmcil was created by Chapter 52 of the Laws of

1935, Amendments and Revised Statutes 1944, composed of the Attorney
General; 2 justices of the Superior Court; 2 judges of the 1'lnnicipal
Courts of the State; 1 judge of a Probate Court in this State; 1 Clerk
of the JudiciB.l Courts of this State; 2 members of the bar; and. J
laymen, all to be appointed by the Governor with the advise and consent
of the .Executive Council.
f-1embers of the Council rl'l'ere chosen in due course and the first
meeting was held on May 3, 195 4, at which time the Council organized
by the selection of a Chairman and Secretary.
Hon. Raymond Fellows, Chief Justice Supreme Judicial Court,
Ex officio, Chairman.
Geo. A. Cowan, Clerk of Courts, Lincoln County, Secretary.
The principal duties of the Council are (1)

11

study of the orgeni-

zation, rules and methods of procedure and practice of the Judicial
system of this State. (2) the work accomplished and the results produced
by that system. 11

The act further provides that the Council shall report

annually on or before the 1st day of December to the Governor upon the
work of the various branches of the Judicial system.
The duties of the Council, as pointed out by his Excellency, are
important and f'l\r reaching; that men of all walks of life might better
understand the Judicial systems of our great State.

The problems can

not be met by the study of a single year or of several years.

Further-

more, as the economic and social conditions of our State change, new
problems will continuously arise.

The legislature in creating this

Council recognized the character of. the problems ?Y providing for the
continuous study of the administration of justice in this State.

In

recognizing that our study during this first year is but the beginning
of thework of this Council, we submit this report with our recommend.a-
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This committee for the study of procass by indictcent to ex-oose
or refute any prevalent inability or fe.ilur-e of leg.:;.l prosecutors in
our State validly to indict respondents and any undue form"'l ism upon
the part of our courts, herewith reports its efforts and their results.
It is submitted that a consideration of indictments found and
returned and their fate from 1950 to date is adequate for Cmmcil
purposes and public enlightenment. 1950 is chosen as a time reasonably
antedating those unusually publicized tensions of 1951 a.nd thereafter
when there wa~said to be crime waves obtaining. Indictments rendered
during that span of four years should reveal the existence or absence
of justified need for reform.
The Clerks of Court of our sixteen counties supply us with the
following data:
County
Androscoggin
Aroostook
Cumberland
Franklin
Hancock
Kennebec
Knox
Lincoln
Oxford
Penobscot
Pisca'taquis
Sagadahoc
Somerset
Waldo
Washington
York

Number of Indictments

271
411
1224
84
144

J47

164
63
171

595

46
105
240
296
171

~
u25

Percentage of quashed indictments

Number 9-uashed

4
l
4
1
2
0
0
0,.
0

0
2
0

J

0
0

2
25

.0051

1 out of each 193 indictments returned was quashed.
In the instance of Cumberland County where 4 indictments were
quashed, all of the respondents either pleaded guilty or were found
guilty upon other;-contemporaneous and related indictments and were
sentenced.
In Androscoggin County where 4 indictments were quashed it would
appear that such defects as an insufficient allegation of the dates of
the alleged crimes and a typographical error were factors.
In Franklin County one indictment was invalid because of duplicity.
In Hancock County it is not expressly stated upon the record what
were the specific defects in the tflfo quashed_ indictments.
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In Oxford County 4 inciictrnents for alleged perjury were rejected
because the indictments disclosed upon inspection that the testimony
said to have been per jt1red were ttnot material 11 • The record does not
state why the other 2 indictments ~vere quashed.
In Piscataquis County 2 indictments for alleged night hunting were
nol prossed because "offense alleged is improperly stated.n
In Somerset County J indictments against the same respondent for
alleged embezzlement were quashed because of the 11 insufficient allegation
of the property embBzzled. 11
It is submitted that the failure to include
public officers and municipalities in the list enumberated in~. S.
1944, Chapter 119, Section 8, maH8s drafting a valid indictment of a
public officer under R. S. Chapter 119, Section 7, sometimes difficult.
In York County the record does not state the s:pecific reasons
for quashing 2 indictments.
An examination of l"laine Law Reports, volumes 145 through 150,
page 149, reveals that, from 1950 to date, 10 indictments were adjudged.
Of these 10 indictments 7 were pronounced valid and J fatally defective.
As to the latter J, one did not recite by what authority an alleged
jail escapee had been committed to jail, one failed to negative the
fact that the gambling of an a.lleged gambler was justified under the
legalized parimutuel wagering law of Maine, and one failed to i:tJ.denti.fy
the particular proceeding or inquiry at which alleged perjury had been
committed.
This committee feels that this statistical survey establishes
clearly that indictments are neither so difficult to draw nor in fact
so badly drawn as to be a serious problem in the administration of
criminal justice.
The percentage of invalid indictments is remarkably
low.
'
.
There· is readily obtainable throughout Maine a sufficient quality
and· quantity of legal forms for the proper. compos it ion anc1. draftmanship
of the greater part of indictments returned by our Grand Juries. Any
prosecutor may obtain reliable precedents for his guidance with slight
industry·and diligence. There are, and understandably so, many instances where considerable pains and talent are demanded in the description of an alleged criminal offense. We believe that our prosecuting
attorneys have acquitted themselves quite well in the light of the
foregoing record.
Indictments for the most part are employed for the prosecution of
major crimes or felonies.
Felonies are usually stoutly defended by
competent defense counsel. Our courts are sensitive to felony charges
and properly so. The deterrence of crime by the exemplary punishment
of felons is a dire necessity for the good order of the State and of
the communities of Maine.
It is the glory of the State of Maine and
of the United States of America, however, that individual, natural rights
are cherished as God-given and "unalienable." Our philosophy of government and our Federal and State Constitutions so demBnd. Our courts,
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then, are and always have been meticulous in demandi:ng clear and concise
exposition of the charge of crime made against m1 indicted respondent to
the end that he shall have full apprisal of hl.s alleged wrongdoing and
that the record of the case beyond peradventure will reveal, against
all possibility of any fut\.1re harassment, of wbB,t, precise crime he was
convicted or acquitted. The courts can demand no less.
The burden
resulti:ngly required of prosecutors is not too difficult or by any means
impossible.
Our Law Court has succinctly expressed the reasonable
exigencies of the function, as follows:
11

A defendant has a constitutional right to lmow
the nature and the cause of the accusation from and by
the record itself. The facts must be stated with
certainty. The description of the criminal offense
charged in the indictment must be full and complete.
Every fact or circumstance which is necessary for a
prima facie case must be stated. The indictment must
charge a crime either under the statute or at common
·law. An indictment should charge a statutory offense
in the words of the statute or in equivalent language.
If no crime is charged, no lawful sentence can be
imposed. 11
11
The indictment must satisfy 11 fully the requirement
of notice to the respondent of the exact crime with
which he is charged there emphasized and the additional
one of security for him against a later prosecution for
it, whether acquittal or conviction results. 11
"When an indictment employs----------language which
makes clear and unambiguous the offense-----charged,----we are of the opinion that such indictment is sufficient
and should not be quashed."
We conclude that our survey completely refutes any suspicion
there may have been that the drafting of indictments has become
impossibly technical, or that our prosecutors do not in general draft
indlctments meeting the required standards. While perhaps, as in the
case of the embezzlement statutes noted, improvement may be made in
some details of criminal pleading, we find no serious defects in the
indictment process. In view of the tremendous values involved and
some innate difficulties natural to criminal indictment, the record
for the period entertained is very creditable.
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Objectives to be arrived at in relation to Juveniles:
1.

Prevention
a.
b.
c.

2.

Adequate reclamation
Early detection of symptoms.
Adeque.te soci8.1 service in pre-delinquent stages.
Best center is the school social service.
Portland
hs>.s engaged one such wor£.er for tl1e year 1954-55.

Intelligent apprehension of means of caring for predelinquents and delinquents.
a.

J.

Special Juvenile officer on the police force~
Fred Lanigan is the present Juvenile Officer on
the police force in Portland.

Constructive detention.
a.

b.
c.

Juveniles detained pending hearing should not be
jailed unless absolutely necessary. Children's
homes and social agencies should be used as
custodial organizations pending court hearings.
Set aside an absolute separate section for juveniles.
Don 1 t confine juveniles unless it is absolutely necessary.

4. - Court procedure should be geared to the social aspects of
delinquency.

5.

Adequate Treatment facilities should be provided.
a.
b.
c.
d..

Probation
Nore extensive creation and use of the wellestablished social agencies which have proven
effective in many states.
Mental Hygiene facilities, psychiatrists, etc.
Municipal Courts should be all~1ed funds for
psychiatric examination and report of delinquents;
given authority to utilize the department of Child
Health and Welfare for case study and report. on
delinquents before the court or to employ a duly
accredited and approved social agency to make such
a study.

Problems to be given careful consideration:
l.

Extent to which the court system for juveniles can
be made uniform and statewide*

2.

Possibility of joining counties into districts for
hearing delinquent cases.

J.

Should generally approved qualifications be required
of probation officers as a basis for appointment?
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Since 1940 the chief probation officer in Ct®berland
County is required to be q_ualifie d by profession3l
training to work with juveniles.
In all other cotmties
the only qualification required by law is 11 good moral
character. 11

4.

Should coUL-ities having small total popul2.tion make use
of probation officers of neighboring counties.
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PARDOfJ PrtOCE:iJURE
A study of the pardon procedures bri:'lg out differe~'lces not
suggested by a study of the various State Constitutions and statutes
involved.
For much of the procedure in each State it may be said that
informality is the rule in asking for a pardon. However, there are
differences t6 be noted in the dispositions of the requests, the
mode of consideration and authority to grant, .'3.S Hell as the characters of the pardons which are granted.
While there are common grounds and procedtiTes in some States,
such as the authority lying with the Governor and his Executive
Council, as in Maine and .Nassachusetts, these are but parts of a
larger picture which upon closer application shows more of difference than of similarity.
In I'Iaine, petition or request may be informally initiated.
Such request is followed by a formal petition on a form from the
office of the Secretary of State. With the petition form the
Secretary furnishes a page of printed instruction and the form for
notice to be given in a paper printed in the county where the
petitioner was convicted. The petitioner must have the notice
printed and accompany his petition with a certified copy of the
indictment and record of conviction and sentence.
Hearing, in Naine, is before the Governor and his full Council
of seven members. Pardon is granted by the Governor, 11 with the advice and. consent of the council". Statute authorizes full pardons
and conditional pardons. The latter are in practice seldom used.
Too seldom, some would say. When pardon is from the State Prison,
as is usually the case, the 1varden and the State Parole Officer
furnish most of the information concerning the petitioner at the
pardon hearing. The petit loner my appear with his counsel or by
himself. While the Governor and Council are authorized to have the
County Attorney of the county of conviction present, this is not
commonly done. The Attorney General is counsel for the Executive
Department, viz: the Governor and Council, but customarily is not
present.at these hearings to take any part. A statement may be had
from the sentencing Justice of the Superior Court when desired by
the Governor and Council.
In comparing the procedure of Maine ~lfith that of the other New
England States, two things stand out to be noticeable:
One. The precautionary measures for screening the petitioners
are noticeably greater in some other States, probably all other
States, in New England.
Two. The pardons granted in the other States are weighted down
with .conditions that require good behavior after receipt of the
:pardons.
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In Eassachusetts, par.::1ons are g-.rc=mtacl by t!:a Governor 8Ild
COlL"'l.cil, as in i''Iai.n.e; but the .hearing is before the Lieutenant
Governor a.nd 9. commit tee from the Cotmci 1. 'Their reco mrne!ltia tions
are not binding on the Governor and Cotmci 1) who may deny or grant
pardons in their discretion.
Where the petitioner is serving sentence in the state prison,
the Attorney General, as well as the District Attorney, is notified
and may appear or be represented at the hearing.
Procedure is by a formal apiJlication by the ?etitioner to the
Governor. This is transmitted by the Governor to the Secretary of
the Governor•s Council. The sub-committee of the Council, presided
over by the Lieutenant Governor, hears the evidence.
1. 'rhe Department of Correct ion recommends for or against the
proposed pardon;

2. Then the District Attorney recommends;

J.

The recommendation of the Attorney General is had.

If 1 and 2 recomrr.end, the Attorney General does likewise.
If
both oppose, he opposes. If there is variance between 1 and 2, the
Attorney General acts independently, without further research or
inquiry and recommenr.ls or opposes in his discretlon.
Then the Committee of the Council reports favorably or not to
the Governor.
If a pardon is granted, it may be with such conditions as the
Governor may impose.
In Rhode Island, where there is no Executive Council, the pardoning power is in the hands of the Governor, by and with the advice and consent of the Senate.
The Governor recommends all pardons
to the Senate) he having acted favorably upon them. They are then
referred to a Senate Committee which reports them back either
favorably or unfavorably. The Attorney General is not directly concerned, but is called in~ pardons.
The statute authorizes conditional pardons, stating that the
pardons shall comply with and be subject to such terms and conditions
as may be imposed by the Governor.
It is peculiar to Rhode Island that a pardon once granted by the
Governor is not effective unless end until it shall thus bave ratification by the State Senate. Pardons recommended by the Governor to
the Senate are referred to a Senate Committee, which reports them
back to the Senate, where final action is t2~en. At the eommittee
hearings use is made of the State Parole Board for the necessary
information concerning the petitioner and his ·prospects of obtaining
employment and of behaving after his discharge from :prison. ·In practice, the pardons granted are conditional and the pardonee still
reports to the Parole Board.
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The five-member committee of t':~e Senate 1·'7ould. not conslder a
full pardon for 8. rr,u:C'derer ~ but :c::::::t others a:c>e full p::J.rdons.
Violations of the conditions
few cases.

iE:~osed

have teen noted in ve·2y

In Vermont, parole is the. ru~e and p2,rc.on is the exception,.
Conditional Pardon being the same 2s parole.
In practice, during pardon t.e2.rings there 8.re six (6) representatives of State institutions present with the Governor, assisting:
l. The Governor 1 s '~Secretary of Civil and Military Affairs 11
who is the Secretary in his office;

,

2, 3 and 4. The Chairman and the two other members of the Board
of Institutions;

5.

The Commissioner of Institutions;

6. The Director of Probation and Parole.
The unconditional pardon is exceptionally rare, almost unk11.mm,
in Vermont. The Director of Probation and Parole (now John V. Woodhull) says it is hardly conceivable that an unconditional pardon
tvould be granted except it be clearly shown that the conviction was
obtained by mistake or a like reason. If the conditional pardon is
terminated by violation of its provisions, an executive warrant is
used within ten days of apprehension and the time on parole is lost
to the prisoner. There is no forfeiture of good time served before
parole. The printed form for conQitional pardon is used and there
are no other printed forms used.
The case of each prisoner is automatically brought up for consideration for conditional pardon as his gpod time reduces his sentence to the proper time in advance of minimum senten~e. The Director's position is that the Court's sentence should be fully served
unless found to be in error as by mist~~e.
The Vermont statute recites to the effect that pardons are
granted by the Governor and there is no board, but the Governor
may ask three Judges of the Supre~e Court to sit with him.
The Governor is given the services of a pardon attorney or
other official to aid him in exerc,ising the pardoning function.
This officer's duties are to perfo~m the clerical duties co~~ected
with the filing of applications and com9iling the reQuired papers
for each case and also to make investigations of the facts.
The Secretary of State, In Vermont, has nothing to do with
pardons.
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There are five Judges on the Supreme Court.
The pardoning pOl-'Jer is constitutional.
Deputy Attorney General Stafford says thr_'=tt the Attorney General
is seldom called in these proceedings.
It is interesting to note that, in Vermont, when a trial by jury
is desired in any case cognizable by a Mtmicipal Court, the previously
prepared panel of jurors is resorted to and (sometimes the next clay)
:>. jury tri9.l is held in that sarr:.e court.
In the Superior Court, where felony cases are heard, three judges
sit en bane, a legal member presiding and two non-legal members.
~v'hile the statute allows the Governor to }l_a ve not more than J
judges of the Supreme Court sit in with him in pardon cases,that
method is very seldom, if ever, used.

P2.rdons are granted by the Governor alone.
There is no Executive Council in Vermont.
Everv town in Vermont is represented by its member in the House
of Representatives.
In Connecticut, the practice is different from that of any other
of the New England States. The Connecticut statute provides: 11 The
governor, a judge of the supreme court of errors to be designated
for that purpose by the judges of that court, and.four other persons,
one of whom shall be ~ physician, shall constitute the board of pardons. 11 .Jurisdiction is vested in the Board of Pardons, on which a.ll
members must concur for affirmative action to be taken. The power to
grant pardons in Connecticut is not constitutional, but statutory.
The Board may fix by rule its procedure. Pardons may be conditional
or absolute~
This system has been used since l88J. The conditional pardon is
the one usually granted. Upon a conditional pardon the pardonee is
remanded to the Board of Parole.
The Attorney General in Connecticut handles only civil business
for the State; but Attorney General Beers, after examining the pardon
le.w, called in Judge Vine R. Parmalee of West Harford, Clerk of the
Board of Pardons, l'lho · came in and went over procedure in Connecticut.
Judge Parmalee sees no reason for granting 8.n unconditional pardon
except conviction was in error. He emphasizes that unanimity of the
Board is important and necessary for several reasons, including who
is for or against and to prevent "rigging" by a few members in combination. Judge Parmalee r.,as been on the Board since 1925. J·ustice
Inglis was the Supreme Court member on the Board until recently,
when he was named Chief Justice.
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The Board of Pardons has no office of itf' own.
It sessions on
the first l"!ondays of :r-·;ay and I'.foyember ~=md at other tirr:es upon call.
Ne~~~

Hamushire 1 s Constitution of 1776 made no provision for pe.rdons.
By statute, pardons are granted by the Governor &~d Co~~cil.
The Revised Statutes of New Hampshire, 1942, provide: 11 0n all petitions to the Govern~r and Council for pardon or cow~utation of sentence written not L e thereof sh8.ll be given to the state.1 s counsel,
and such notice to others as the governor may direct; 11 and the prosecuting officer may be required to furnish a concise statement of
the case as proved at the trial and any other facts bearing on the
propriety of granting the petition. Commutation of death sentences
and other commutations are handled like pardons.
Pardons may be conditional and in practice usually are.
Pardons are first considered by the Prison Trustees. On this
board are 7 Trustees appointed by the Governor and Council for terms
of five years. The Governor and one Councilor designated by the
Governor are members Ex Officio. The actual hearings are before the
Governor and Council. The Board of Prison Trustees, when it thinks
a pardon is in order,. allows a hearing to be had. The result is
largely foreseeable, as the case has been considered by the Board,
on which the Governor and a member of the Council sit in an Ex Officio
capacity. The conditional pardon is used in most cases, the conditions tailored to fit the case. .l\fo printed forms except the pardon
itself are used. The Attorney General says the Board of Trustees of
the State Prison will not recommend for a hearing unless a pardon is
deemed proper.
Hearings are public and the press is present.
A recoffiffiendation is asked of the Attorney General, but such is
usually not given, he taking no part for or against.
New Hampshire has had the same procedure for many years.
The Attorney General attends all hearings for pardon. It is
customary that upon a hearing for a pardon advice is had from the
prosecuting County Attorney and the trial Justice 1 if they be
living and available.
Conclusion. If it be desired that change be made in Maine
along the line pursued by any other of the New England States,
experience would seem to suggest a tightening up in the granting
of unconditional pardons, making such releases conditional in such
manner as to bind the pardonee to good behavior, at least while his
sentence is running.
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Likewise stressed may be the necessity of obtaining information
warr.:mting a pardon from those officials who hs.d opporttmity to note
his behavior since sentence and recommendation by no:n-officic.ls having
no off ic i8.l touch with the petit loner.
RECOi:'I.NENDATI ON

It is recommended that there be created a Pardon Hearing Board
of five members, for five-year terms, one, after the first staggering
period of one-, two-, three-, four-, and five-year appointments,to
expire each year, membership to consist of a psychiatrist, a physician,
a member of the Supreme Judicial Court, and two other members, all to
be appointed by the Governor with the advice and consent of the Council;
such board to be authorized to is sue summonses, compel attendance and
hear the witnesses upon hearings for pardons or commutations of sentence and report their findings to the Governor and to the Attorney
General, whereupon it shall be the duty of the Attorney General to
recommend to the Governor and Counci 1 whether or not a pg.rdon or commutation of sentence ought to issue and, if so, on what conditions.
Thereafter, the Governor Bnd Council to is sue or withhold the requested pardons or commutations of sentence as heretofore.

It is also recommended that Chapter 2J2 of Public Laws 1947
as incorporated into the new revisions, Section 150, Chapter 22 of
R. S. 1954, Page 295, eleventh line from bottom of the page, be
amended by adding after the figure 11 ) 11 , "or more 11 •
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This report marks the beginning of the work ·:Jf the Judicial
Council.

Our experience is that the Cotmcil meets a definite need.

In subrni tting this report, v.re are confident that in conjunction with
other public agencies, we will, through the years, contribute much
to the improvement of administration to justice.

For well we realize,

that the last and final step in protecting the freedoms of this
democracy, lies solely in the hands of our Courts of Justice.

