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To the Hoanorable Blailne 8, ¥iles, Land Agent for the 8tate of Malne.

I hevewith submit my report of my Investigation of island titles on the
coasy of Maise, which hasg been in progresa, with such time as I could devote
o same, Since July of 1913, --said {nvestigation belng msde for your office
ander Resolwe of 1913, Chapter 180,

Prom the statement of facts accompanying, 1t appears that the object of
the resolve is to determine what iLslands along the ceoast, the State of Halne
atill retalas title to; and its context would indicate that even the bwallex
Lalands and ledges ware considered of iwportance,

An examination of the churts of the Maine coast, with its long findented
coast Line, dotted with very numeeeus islands, together with an eximation of
the data at hand relative to the disposition of thess islands, led me to
realize the importance and necessity of devising some good system, & purswance
of which would, as far as possible, glve me the vequired results,

I accordingly obtained the services of the late Joseph Williamson, a man
whoe had a considerable experience with igland titles and a good koovwledge of
the sources of land titles 1o Maine, to assist me in devising some method of
dolng this work., After an examination of the material avallable, we adopted
a method along the lines of which this work has been done.

METHOD

I was unable at the Land Office, or elsewhere, to find any fndex or
catalog of the izlande on the Maline coast, and perhaps none wasy ever made. It
wvas appareént that as a starting poing it would be necessary to mube 8 cataloy
of al1 such islaonds as the Resolve contewplated, and such a catslog as would
locate anch lsland definltely and svoid the confusion incident to the similarley
of names whlch are everywhera found,

In losking for scme wap covering the entire comst, and on such a scale ag
te show the smalley islandz, I found the only wap of such desoription, wan the
eoast charts poblished by the United $States Coazdt and Geodetic Survey, whlol X
adopted and which furnlsghes the basis for this whole lnvestigation. These
cherts, nineteen in numsber, cover the entire coast.

From these charts I proceeded to make a cataslog of every island and ledge on
thae HMalne coast as far ns 1¢ appearved frowm sald chart ¢o be in any part above
water 4% high water nmark, I ligted some thirteen hundred islands and ledges zlong
the coasst.

DESCRIPTION OF CARD IWDEX

To aveid confusion iw names, as well as to wake possible an accurate listing
of theee lslands, I adopted the method of dividisg esch chayrt luto squares, uslng
Hines of longltude sud laticude of four minutes each, T Ehus bhave the leaglitude
and latitude of each square, by vhich 16 may be veadily located. I have puuberad
each square on these chavts consecutively comsenciog with 100, to avoid coufusuion
with igland vuebers; and nusbered each feland in the sguare comdecutlively begloniag
with one, The slze of these squarves in were avrbitrary selection with » wiew of
malilng, o square as large gz pogeible conafzient with ftg aot enataining too large 2
wambeyr of islands to be essily llastaed,
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I then prepared & card index of all these lelands, not in alphabetical order
of theix name, but in nuwnerical eorder of the squares, using 2 heavy index card for
each square, followed by cards in numerical order contalning the name snd nuwber of
islands as appear on charts. As stated before, this method definitely locates a
particular {sland, and avoids the confusion caused by the fact that many of these

ielands have the nBame name,

Thig card index and charts ave a part of this report, and ave filed with 1t in
the Yand Office.

HOW TO UBE THE CARD INDBX

For information about 2 partlicular ieland, locate the island on the series of
charts, It will be found numbered In & certaln square--for instance, lsland Ro. I
fn square 100, Go to the card index and under square 100, as indicated on the heavy
fadex cards’, on the first card will be found whatever this investigation may have
discovered sbnut that particular feland,

With an index ovr catalog of all of these lslands, it then became & process of
eliminating those glready conveyed,

I find, like all other lands in Maine, the three great sources of island titles
along the coast are from anclent grants by the Brieish Crown and {ts grantees (which
will be move fully discussed later); the Commonwealth of Massachusette-~Colony of
Massachusetts Bay, the Province and Btate of Msssachusetis--hefore the aeparation of
Maine and afterwards during its jolvt ewnerehip in the public lands; and the State
of Maline,

Theve {0 on file in the Htate Land 0ffice copler of deads given by Massschusettis
4nd Maine, and 4 separate index of leland conveyaunces. The ifsland index Ls arranged
alphabetically, and was made by golng through the list of deeds and listing each

13land as therein named.

¥rom the fact thst Massachusetts commenced deeding these islands as early ae
1780, iavari{ably desiguatlug them by letter rather than name, with reference to
gome ancient plan or survey; the fact that these islends have often changed namss
since thelir conveyance; and the fact that wany of them were conveyed by name withowt
sufficient description ae to location to distinguish them from othey islands of the
aame name--made this Index of little use, in determining whether sn icland a2 kuown
and deeignated on the maps today was ever coaveyed by Masegachupetts or Malne. For
{lilustration: If you wanted to know vhether Ingall's ILeland had been conveyed by
Maasachusetts or Maine, an exsuinstion of the index would not shew ite conveyance,
as it was conveyed by Massachusetts under the name of leland A, and the index would
ss have 1t, To detevmine Just what igland as showa on the maps today, was intended
in sach of these convevancas, either by other names or imperfect dwecription,
involved covsiderable labor. Fortunately the ¢ld Massachusettn plany under which
moest of these {slands were deedod have beew prevarved, snd ave on file a4t the Land
Office; a0 by & compacison with the coast chavts, 1t bhes besn possible to lovate
the i{slends intended., From various other wources I bhave locatad islends granted
indetr meager desceriptions and feel that 1 have had good success in locating the
ialends intended in these conveyances, aod msking this index of practical wae today.

: L
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Hy Index above described will show the name under which an island was conveyed,
1€ by another name than it now beavs; the pevson to whom 1t was conveyed; book and
page of record at Land 0Offlce; and 2 vefarence to book aud page of plans. To take
the above illustration, the card in my index designated "Ingalls Yslaud“--ite present
name~-would show as follows: “Conveyaed as Island A to Willian Ingalls;, June 15,1786,
¥ol. 4. Page 27. Plan Book 8, Page 142,%

My report nust necessarily appear lacgely in my card iandex, as I have there
attempted to indicate on the card for each igland the disposition made of it, Lf
any, and any facts relative to it. T do not think it expedient fo mention individoal
islands already couveyved in a report of thiz kind--the facts zbout such may be
found in the {udex. Wor doas wmy veport or index attempt to deal with titles subsequent
to thelr convevance by the State, the fact of such conveyasnce eliminating the igland
from wmy list as fsr as the object of this inquirxy is conceraed,

in making this invegtigation, I have come across & great deal of {nformation
relative to Maine {sland titles, much of which I shall incorporace into this report
evan at the risk of making 1t bulky and disconnected, with an ldea of preserving i’
and making it easily accessible to anyone interested in this subject.

In my research I was unable to find any works treating of the source of titles
to thege {1glands as a whole, but was obliged to gather ny infermation from various
histoerical worka, acte and resolves,

At this point 1t will perhaps be of benefit to enter a history of legislation
relative to the asle of these ialanda from two of the great sources of title,
Masgsachusettn and Mailne, from the time of the Treaty of Peace of 1783,--when thisg
terrvitory came wholly under the contrel of Massachusetts--to the preseat time. {(The
matter of anclent prants from the Crown will be treated hereafter.)

MASSACHUSETTS

#y 3 resolve of May 1, 1781, a committes consisting of Jedediah Preble,
Jolinathan Greenlief, David Zewell, John Lewis, and Willlam Lithgow wes appointed to
Jook after the unappropriated lauds of the Commonwealith. They were authorvized to
protect them from trsspase; o examine the authority of claims of title; to run the
lines between lands of individuals and the Commonwealtch; to make plans and ascertaln
the acresape.

By resolve of July 11, 1733, a special committee, with authority similar te the
above, wag appointed for lands within the County of Lincoln. It consgisted of
8amuel Phillips, Jr., Nathan Dane, aond Wathaniel Wells,

By vesolve of Octobey 28, 1783, 8 mede for doing the business of the Comelasion
was pointed cut to the Committee. Among other things, it recommended that a surveyor
be added to the comnittee and Bufus Putnam was appoinked., The Cowmnittes was authov-
ired and divected "to proceed in the diaposal of saild lands at public or private sale.”

In July of 1784 the Comuittee contracted with Rufus Putnam for a survey between
the rivers Schoodlic and Cobecook. Putnam wmade his survey, and repovted in November
of that year. Ia 17895 he undevtook the survey of the cosst fram Penobscot Biver to
Cobsacak. This work wes completed and reported by the Committee to the General Court
In 1786. its reference to {slands is as follows: "Tagether with 360 i{islands, being
all the islands between Passamaqueddy Bay and Penobscot Bay, ilncluding all the islands
iu that fZay east of & line drawn from the WVest extrveme of the Fox Islands to the wouth
of the Penobscot Biver.,"”
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No nawe: H. County--unoreh of Isle au Haut and close to north shore of Burnt
Island.,

The Cow Pen: H. County-~east of Isle au Haut--several swall {slands,

The Turnip Yard: H. Countye-east of and close to Isle au Haut--small ledges.

The Halfway Rock: H. County--esast of Isle au Haut.

Yhite Horse: H. County--east of Isle au Haut and south of Little Spoon--a
bare rocky islet 200 yds. long and 20 feat high.

Black Horse: H. County--east of Isle au Haut and south of Little Spoon-- a
bare recky islet 20 ft. high.

Grass Ledge: M. County--north of Fox Islands--about 150 yds. in diameter.

Oreen Island Seal Ledge: K. County--south of Muscle Ridge and Large Greene
Island--two half tlde ledges cleose together.

Two Bush Ledge: K. County--novthwest of Matinicus-«150 yds. in diameter.

Eastern Black Ledge: K. County--east of Maetinicus--100 yds. in diameter.

Western Black Ledge: K. County--east of Matinlcus,

The Hogshead: K. County-~south of Matinicus--a small detached bare rock.

Pudding Island: K. County--gouth of Matinicus--about 150 yds, from north
shore of Ragged Island--1/8 mile long, rocky and barren.

Zepher Ledges: K. County--northeast of Matinicua.

Brig Ledge: K. County--South of Matinicus--a rocky lslet--100 yds. in diameter.

High Ledge: X. C ountye--south of Matinicus~-a vochy islet.

Camp Cove Ledge: K. County--gouth of Matinicus--a bare rock.

Greene Ledge: K. County~~gouth of Matinicus--a rocky islet 100 yds. in dlameter,

Hegro Islands: H. County-~Bagaduck River--north of Castine--two fair sized
islands,

Winslow's Island--H, County--Northern Bay town of Penobocot--a small island.

Gravel Island: H. County--Bagaduck River--north of Young's Island--a very
small island about 20 feet high--0F coarse gravel,

Young's Island: H. County--Bagaduck River--quite a large flat island.

Pumpkin Island: H. County--Bagaduck River--near Johnson's Polnt--a small
islet elose to shore.

Green Island: H. County--3ocuth Bay--North Brooksvilla--quite a large island.

Nabes Island: H. Gounty--South Bay--North Brooksville--~a falr sized island.

Hutchinson's Island: Waldo County--East of North Islesboro--and barred to ft--
quite & lavge island.

Hauticlus Island: H, County--Castine Harhbor--quite a large island, low and
rocky.

Ram Island: W, Couniy--Castine Harbor--a amall iaslaud,

Trotts Ledge: H. County--Bagaduck River.

Hospital Island--H. County--Camstine Havbor--an islet low, rocky and wooded.

Great Island & Small Island to South ot it: H. Countye--Castine Harbor.

Sheep Island: H. County-8mith's Cove---Brooksville.

Ho name:; H. County--east shore Swith's Cove--east of Sheep Island,

Ho name: H. County--east shore of Smith's Cove=-south of Henry's Point.

No name: H. County--east shore of Smith's Covee-south of Henry's Point.

Dry Ledges: K. County-~betwebn Allen and Burnt Island.

Little Burnt Island: K. County--north of Burnt Island aud connected at low
water.

~ Black Rock: K, County--west of Metinlc--a bare rocky islet.

Cat Ledge: K. County--east of Metinle,

Buck Rocks (twe): L. County--west of Monhegan--one has a beacon on it.

Eastern Duck Rocks: L. Coungy--North of Monhegane--a bare rocky islet.

Inner Duck Rocks: L. County--west of Monhegan.

Seal Ladpes: L. County--west of Monhegan.

0ld Hump Ledge: K. County--bare rock 150 yds, square--vest of Allen's Island.

Seal Ledges: K. Qounty--west of Allen‘s~-a large rock,

Little Bggp Rock: K. County--gouthwest of Allen's Islande-a bare rocky lelet
175 yvds, long. ‘

Shark Island: K. County-<southwest of Allensg=-«s bare rocky islet 250 yde. long.



VALUE

The resolve under which this inveatigation is wmade directs the Land Agent to
determine the value of these islands. An examination of the above list of islands
reported as unconveyed, will show that many of them are small islets and ledges of
but little value--for the most part they would not warrent the expense of an exam-
ination, and even then any estimate of value would be largely speculative. Of the
larger islands reported, I have give their value so far as 1 could get an opinion
of the same by the assessors of the towne in which they are located. I have made
an entry of same on my index cards.

GWNERSHIP

The ahove islands appear never to have been coanveyed by Maine or Massachusetts,
A number of them, especially those near the m2inland, are claimed by various persons
who have been in possession of them for years and paid the taxes assessed upon them,
I have in mind one island--York, just east of Isle au Haut--of which I find no such
conveyance, and yet find records of its conveyance by its claimants as early as
1798. Of such izlands; I have made entry on my index cards of such facts as I have
been able to learn as to their claimants.

Has the State title to such islands? There are two thinge to be considered,
which I will discuss briefly:

1. Bar Islands: There are many islands either barred to the mainland, or
gome lavrger island, by bars which arve laid bare at some atage of the tide, which
have always been claimed by the owners of the adjoining lands and conveyed by them
in their conveyances of zuch, or claimed bv the successive owners of such lands.

It seems to me that such an island 1z 1o less a separate and distinct island
‘because of the fact of its being connected cither to the mainland or anotherxr island
by such a bar, and being such, would not pass in deeds from the State as appurtenant

thereto.

Of course, in some instancen, this fact wmight depend upon the construction of
a particular deed glven by the State of such adjoining land., If such lande or
islands were deeded by reference to a plan, the plan would control--this might show
the barred 'aland as a scparate lalaand, or as part of the adjolning land. Again,
in the case of islands--and perhaps in some instances in deeds of the main--if deeded
by name without reference to plans, and without particular description, the deed
"would convey what that name was commonly understood te designate or cover.,

There is on file at the Land Qffice a legal opinion by Hon., Albert W. Palne,
of Bangor, on this subject, furnished the agent in 1876 when a previous investigation
of island titles was being made. It goes quite fully into this subject. Acting
under {t, the State conveyed many of such isiands then, and hes to some exteot aince,

This question was under consideration by the Maine Court in Inhabitants of Bden
va, Pineo, reported in 108 Me., P. 73. The court there held that Bar or Rodick Is-
land near Mt. Desert, to be a separate island and no part of Mt. Desert Island, al-
~ though there was a bar between the two left bare by the tide twelve hourg out of .

every twentye-four,
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This guestion was called to the attention of the Legislature by Oliver Frost
in him report on islands made in 1838. His report says:

"It will be geen by reference to the plang herewith returned, that there are
many small islands and ledges represented near the shores and contiguous to larger
islands, and frequently connected with them by bars, of which no acecount was taken
by surveyors. It is supposed that these were reckoned as g part of the mainland
or iglandes with which they were connected--and in all applications for the purchase
of such islands not contained in the sechadule, nor in the assignments to the respect-
ive Btates, care should be taken in all new contracts, to pregerve the equitable
rights of the purchasers of our lavger islands.”

In connection with this point, the question arises, What formation of rocks,
ledges or other substances arising above thes surface of the watex may be termed
an lsland?

This question was before the Maine court in Babson vs. Tainter, reported in
79 Me., P. 368. It was held that a parcel of land containing about two acres unfit
for the habitatlon of man, must be considered as having rize and permaéncy enocugh to
entitle it to the appelation of an island--and would be subject to adverse possession,

In King vs. Young, reported in 76 Me., P. 76, the Court held that a mussel-bed
over which water flowse at every tide is not an island, but flats. Other cases
bearing on this subject are cited in these decisions,.

2. Adverse Possession: Many of these islands have been claimed by persons
and thelr grantors for years, under some sort of occupation. The question arises,
couls! the - claimants by an open and adverse poesession acquire title thereto against

the State?
|

That title by adverse possession could not be acquired at the present time is
a certainty, under the principle of law that title by adverse possession cannot be
acquired, except by statute, agaiunst the sovereilgn, be it Crown, or National Govern-
ment or State--and we hdave no such statute. See United States va. Burrill, 107 Me.,

p. 382,

But at an earlier date both Massachusetts and Maine had stetutes under which
the decisions seem to hold a2 cicle by adverse possession could be acquired.

Beviged Statutés of Massachusetts, 1836, €. 119, §. 12.

Reviged Statutes of Maine, 1840, Chapter 147, Sec. 12,

Revised Statutes of Maine, 1857, Chapter 105, Sec. 1l1.

Bevised Statutes of Maine, 1871, Chapter 105, 8Bec. 1l.

Bevised Statutes of Maine, 1883, Chapter 1035, See. ll.

The Maine statute was as follows: ''No real or mixed action for the recovery
of any lands shall be commenced in behalfl of the 8tate unless within twenty years
after the time its title shall accrue.”

Decigions under these statuted, holding or aseuming that a title by adverse
possesslion may be acquired against the State are:

Wichole ve. HBostoen, 98 Mass., P. 42

Treat vs, Lovd, 42 Me., P. 552,

Hinckley ve. Hainea, 69 Mr., P. 76,

Roberts va, Richaxds, 84 He., P. 1.

This statute was vepesled by Chaptexr 368 of the Public Laws of 1885, but such
repeal was undoubtedly not retrospective.

If title by adverse possession could have bsen acquired against Ma&aaéhuaatts
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or Maine prior to 1885, the question then becoues of importance, What must the
character of such possession have been to have been considered adverse to the
Btate so that it would ripen into titlel

The only Maine case I find i{n which this exact point is involved is that of
Roberts vs. Richards, reported in 84 Me., P. 1. Here the issue involved was whether
possession of an island had been of such a character that the claimant might have
acquired & title thereby against Massachusetts and Maine. :

The facts depended on by the plaintiff to constitute an adverse possession
were a8 follows: Claiming possession under color of title--an invalid deed; payment
of taxes; pasturing sheep on the island; cutting grass on parts of same; erecting
a brush fence scroes it, and occasionally repalring same; evecting a flag staff and
a short flight of steps.

The Court in its opinion goes into a very full discussion of this whole subject
eiting many cases on all points involved. The Court held that these acte wevre not
sufficient to dlsseize the State of its tltle, saying in part:

“The law does not wundertake to specify the particular acts of occupation by
which alone a title by adverse possession can he acquived. REvery case must from
sheer necessity be determined by its own peculiar circumstances, for the sssential
particular acte are as varfous as the nature and lncality of real property, the
purpose for which it is adapted or to which the owner or claimant may choose to

apply it.

“The doctrine of adverse possession rests upon the presumed acquiescence of
him against whowm it 1s held, and such acquiescence rests upon notlce expressz or
implied, which it not to be presumed by the court, but may be inferred by circumstances.'
The essential use and occupatlon unlezs expressly brought home tn the kuowledge of
the owner, must be of such unequlvocal character as will reasconably indicate to him
visiting the premises durlng the statute period, that instead of their suggesting
the probable invasion of a mere occasional trespasser, they unmistakably show an
asserted exclusive appropriation and ownership. There must be overt acts which
leave no roow to laquire about futention, add which amount to actual ouster.

A1l that was done upon this gemparatively barren, uninhabitable rock in the
sea, with no stream or spring of fresh water thereon, wae to take a little hay, feed
down the grass, which had caught in the spots of ghallow soll apd smong the bushes;
and throw up the short fence mentioned. HNothing of dny value was ever put upon it
except the temporary fence, flagstaff and short flight of steps erected by the Fremonts,

"1f the Agents of the State had seen everything there including the présence
of the few sheep whether in or osut ef their pen, the cutting of the small guantity
of grass which grew there, spontanecusly, all of which could be of no injury to the
State and but slight benefit to the harvesters, they would hardly suspect that the
authors of these acts were othar than harmless techaical trespassers,"

i havs not attempted to inquire into the character of the cccupation of these
various clsimants and their predecessors in title. Such an investigation of each
individual iglsnd whenever thera {& a claimeat, involving the character of the
pogsession prior to 1885, the facts about which would be difficult to ascertain today,
would, 1t seems to me, In most ingtances involve an expease out of all proportion
te the value of the island, and then would be ut an expression of opinion on my pert.

R e



While this investigation perhaps has not yielded as definite results as
the framer of the resolve under which it is made may have anticipated, I txust

that 1t may be of value,

1 have incorpovated into this report many things about islands which I have
come across during my investigation, with an 1ldea of preserving them, and making
them easily acecessible to anyone lnterested in this subject. If it furnighes sowme
suggestions or ideas, or contsine data for useful reference, which will lighten
to seme extent the labors of those tracing ieland titles, or of some future investi-
gator for the State, the length of this report may perhaps be justified.

Respactfully submitted,

MELVIN H., SIMMONB,

November 16, 1914,



