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EXECUTIVE SUMMARY

This is the third annual report of the Right to Know Advisory Committee. The Right to Know
Advisory Committee was created by Public Law 2005, chapter 631 as a permanent advisory
council with oversight authority and responsibility for a broad range of activities associated with
the purposes and principles underlying Maine’s Freedom of Access laws. The 16 members are
appointed by the Governor, the Chief Justice, the Attorney General, the President of the Senate
and the Speaker of the House of Representatives. More information is available on the Advisory
Committee’s website: http:/www.maine.gov/legis/opla/righttoknow.htm. The Office of Policy
and Legal Analysis provides staffing to the Advisory Committee while the Legislature is not in
session. During the spring of 2008, the Advisory Committee also had the assistance of a legal
extern from the University of Maine School of Law.

By law, the Advisory Committee must meet at least four times per year. During 2008, the
Advisory Committee met five times: January 30, May 28, July 30, September 10 and November
17. The Advisory Committee has three subcommittees. This year, two subcommittees—the
Education and Training Subcommittee and the Legislative Subcommittee---held meetings and
made recommendations for the Advisory Committee’s consideration.

The Advisory Committee serves as the central source and coordinator of information about
Maine’s Freedom of Access laws and the people’s right to know. In carrying out this duty, the
Advisory Committee believes it is useful to include in its annual reports a digest of the
developments in case law relating to Maine’s Freedom of Access laws. For the second time, this
report includes a summary of pending Supreme Judicial Court cases and recent Supreme Judicial
Court decisions.

The report also includes a brief summary of the legislative actions taken since January 2008 in
response to the Advisory Committee’s recommendations in its second annual report.

For its third annual report, the Advisory Committee makes the following recommendations:

L Continue, amend and repeal certain existing public records exceptions in Titles 10 to
21-A;

L Reenact the teacher confidentiality provisions in Title 20-A to clearly codify
Department of Education policy and request that the Judiciary Committee consider
whether the reasons for actions taken by the Department of Education with regard to
credentials of public school personnel should be disclosed publicly;

U Request that the Judiciary Committee review the following exceptions in Title 12
relating to marine resources fisheries statistics and consider whether the circumstances
of certain fisheries may have the effect of limiting public disclosure of aggregate
information: Title 12 § 6173, sub-§ 1, relating to marine resource statistics; Title 12



§ 6445, relating to logbooks for lobster harvesters; and Title 12 § 6749-A, sub-§ 1,
relating to logbooks for sea urchin buyers and processors;

U Implement technical changes to Title 1, chapter 13 after review of suggested revisions
submitted by Christopher Parr, Staff Attorney Maine State Police; and

U Defer action on the following proposed exceptions to public records laws and request
that the exceptions be introduced before relevant policy committees: records relating to
engineering estimates and negotiations for and appraisals of real property held by the
Department of Transportation and Maine Turnpike Authority; security plans for state
and county correctional facilities; food safety and meat inspections records held by the
Department of Agriculture; and information shared by Maine service men and women
and their families with the Commission to Protect the Lives and Health of Members of
the Maine National Guard.

In 2009, the Right to Know Advisory Committee will continue to provide assistance to the
Judiciary Committee relating to proposed legislation affecting public access and the
recommendations of the Advisory Committee for existing public records exceptions in Titles 10
through 21-A. The Advisory Committee expects to have assistance during the First Regular
Session of the 124™ Legislature from a legal extern, a law student at the University of Maine Law
School. The Advisory Committee looks forward to a full year of activities and working with the
Governor and Legislature to implement the recommendations contained in its third annual report.
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I. INTRODUCTION

This is the third annual report of the Right to Know Advisory Committee. The Right to Know
Advisory Committee was created by Public Law 2005, chapter 631 as a permanent advisory
council with oversight authority and responsibility for a broad range of activities associated with
the purposes and principles underlying Maine’s Freedom of Access laws. Public Law 2005,

- chapter 631 is included as Appendix A. The first and second annual reports of the Advisory
Committee can be found on the Legislature’s webpage at
www.maine.gov/legis/opla/reportsnew.htm.

The Right to Know Advisory Committee has 16 members; 15 members are currently serving on
the Advisory Committee and there is one vacancy. During 2008, the Speaker of the House of
Representatives appointed Eric Conrad to represent newspaper publishing interests to fill a
vacancy on the Advisory Committee. The chair of the Advisory Committee is elected annually
by the members. The Advisory Committee members are:

Sen. Barry Hobbins Senate member of Judiciary Committee, appointed by President
Chair of the Senate

Rep. Deborah House member of Judiciary Committee, appointed by S’peaker of

Simpson the House

Shenna Bellows Representing the public, appointed by the President of the
Senate

Karla Black Representing State Government interests, appointed by the
Governor

Eric Conrad Representing newspaper publishers, appointed by the Speaker of
the House

Robert Devlin Representing county or regional interests, appointed by the
President of the Senate ’

Sheriff Mark Dion Representing law enforcement interests, appointed by the

 President of the Senate

Richard Flewelling Representing municipal interests, appointed by the Governor

James T. Glessner Member of the Judicial Branch

Suzanne Goucher Representing broadcasting interests, appointed by the Speaker
of the House :

Right to Know Advisory » 1


















































































































Final 11/17/08

Existing Public Records Excei tions Subject to review by 2010

Titles 10, 11, 12, 13, 13-B, 13-C, 14, 15, 16, 17, 17-A, 18-A, 18-B, 19-A, 20-A, 21-A

51 19-A | 1653 6 Title 19-A, section 1653, subsection 6, Judicial Branch + JB: notunusual butnot | OK, no change
relating to addresses of children and stats; no changes (10/06/08)
victims in cases concerning parental Department of Health
rights and responsibilities involving and Human Services *  DHES: frequently
domestic abuse denY requests from

media when high-
profile case, otherwise
requests not often; no
changes

51.1 | 19-A | 1753 5 Title 19-A, section 1753, subsection 5, Judicial Branch +  JB:not possible to OK; no change
relating to identifying information under determine how often (10/06/08)
the Uniform Child Custody Jurisdiction Department of Health used; no changes
and Enforcement Act if health, safety or and Human Services
liberty of a party or child would be * DHHS: Never used to
jeopardized by disclosure deny FOA requests; no

changes
“if . . . health, safety or liberty of
a party or child would be
jeopardized by disclosure of
identifying information, must be
sealed and not disclosed to other
party or the public”

52 19-A | 2006 10 Title 19-A, section 2006, subsection 10, Department of Health +  Rarely get request to No change
relating to social security numbers in and Human Services disclose; no changes
child support actions 11/13/08

53 19-A | 2152 11 Title 19-A, section 2152, subsection 11, Department of Health *  Occasional requests, No change
relating to information collected in child and Human Services but not disclosed; no
support enforcement and medical support changes 11/13/08
recoupment
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Existing Public Records Exceptions Subject to review by 2010

Titles 10, 11, 12, 13, 13-B, 13-C, 14, 15, 16, 17, 17-A, 18-A, 18-B, 19-A, 20-A, 21-A

Title 19-A, section 2158, subsection 6, Department of Health No experience yet No change
relating to records of child support and Human Services (awaiting federal
obligors provided to wireless service legislation re SSNs); 11/13/08
provider no changes
55 19-A | 3012 Title 19-A, section 3012, relating to +  Department of Health Very little used No change
specific identifying information in child and Human Services exception, but
support enforcement necessary; no changes 11/13/08
551 | 19-A | 4008 Title 19-A, section 4008, relating to +  Judicial Branch JB: frequently OK; No change
identifying information under the requested, but no (10/06/08)
Protection from Abuse if health, safety or | * Attorney General precise stats; no
liberty of a party or child would be changes
jeopardized by disclosure
AG: used on a regular
“if . . . health, safety or liberty of basis; no changes
a party or child would be
jeopardized by disclosure of
identifying information, must be
sealed and not disclosed to other
party or the public”
56 19-A | 4013 Title 19-A, section 4013, subsection 4, +  Attorney General Many records HOLD
relating to the Domestic Abuse Homicide otherwise confidential,
Review Panel panel’s findings 11/13/08
released when final; no
changes
57 20-A | 4008 Title 20-A, section 4008, subsection 2, +  Department of Records kept at local OK; No change
relating to school counselor or social Education schools; no changes (7/30/08)
worker activities
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Existing Public Records Exceptions Subject to review by 2010

Titles 10, 11, 12, 13, 13-B, 13-C, 14, 15, 16, 17, 17-A, 18-A, 18-B, 19-A, 20-A, 21-A

| Section | Sub-§

| Department/Agency

58 20-A | 5001-A Title 20-A, section 5001-A, subsection 3, Department of FERPA applies; no OK; No change
relating to homeschooling records Education denials since 1993; no | (7/30/08)
changes
59 20-A | 6001 Title 20-A, section 6001, subsection 3, Department of Records kept at local OK; No change
relating to students education records Education schools; no changes (7/30/08)
60 20-A | 6101 Title 20-A, section 6101, subsection 2, Department of DOE: Records kept at No change
relating to school records concerning Education local schools; except
employees and applicants . i national criminal 11/13/08
Mame.Eflucatlon history background
Association info; no changes
61 20-A | 6103 Title 20-A, section 6103, subsection 3, Department of DOE: Exception Committee: no
relating to school records concerning Education applied about once a change
criminal history record checks of . . week; no changes
employees and applicants Maine Education 11/17/08
Association
62 20-A | 6205 Title 20-A, section 6205, relating to Department of Infrequent requests - OK; No change
standards and assessments of student Education FERPA applies; no (7/30/08)
performance changes

Right to Know Advisory Committee
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Existing Public Records Exceptions Subject to review by 2010

Titles 10, 11, 12, 13, 13-B, 13-C, 14, 15, 16, 17, 17-A, 18-A, 18-B, 19-A, 20-A, 21-A

| Department/Agency

A
63 20-A | 6357 1 Title 20-A, section 6357, subsection 1, »  Department of +  Use limited due to OK; No change
relating to student immunization records Education strict definition of (7/30/08)
“emergency’’;
CHANGE - FERPA
COULD BE A
BARRIER TO QUICK
RESPONSE IN
EVENT OF MAJOR
OUTBREAK OF A
VACCINE-
PREVENTABLE
DISEASE
63- | 20-A | 7451 2 Title 20-A, section 7451, subsection 2, Attorney General +  New, but continuation | No change
A relating to Baxter Compensation of old law .
Authority records (PL 2007, c. 597) 11/13/08
64 20-A | 10206 2 Title 20-A, section 10206, subsection 2, Energy Testing APPARENTLY NO No change
relating to records of the Energy Testing Laboratory of Maine LONGER IN EXISTENCE
Laboratory of Maine 11/13/08 -
Repeal?
65 20-A | 11418 1,2 Title 20-A, section 11418, subsections 1 Maine Educational +  Norequests; no OK; No change
and 2, relating to Maine Educational Loan Authority changes (7/30/08)
Loan Authority applicants and recipients
66 20-A 11444 1,2 Title 20-A, section 11444, subsections 1 Finance Authority of »  Program not active OK; No change
and 2, relating to the Student Financial Maine (7/30/08)
Aid Supplemental Loan Program
applicants and recipients
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[Final 11/17/08

Existing Public Records Excei tions Subject to review by 2010

Titles 10, 11, 12, 13, 13-B, 13-C, 14, 15, 16, 17, 17-A, 18-A, 18-B, 19-A, 20-A, 21-A

67 20-A | 11494 1,2 Title 20-A, section 11494, subsections 1 Finance Authority of Has never invoked OK; No change
and 2, relating to the Higher Education Maine exception; no changes (7/30/08)
Loan Purchase Program borrowers
68 20-A | 13004 2 Title 20-A, section 13004, subsection 2, Department of DOE: On average once | Committee: no
relating to certification and registration of Education a week; CONSIDER change
teachers CHANGE - SPECIFY
Maine Education WHAT INFO IS 11/17/08
Association PUBLIC, COVER
HOLDERS OF
AUTHORIZATIONS
AND APPROVALS
69 20-A | 13004 2-A Title 20-A, section 13004, subsection 2- Department of DOE: On average once | Committee:
A, relating to complaint, charges and Education a week; CONSIDER recommend
accusations concerning certification and . i CHANGE: amendment,
registration of teachers (amended PL Maine Education AMBIGUOUS AS with comment
2007, c. 666) Association WRITTEN
11/17/08
70 20-A | 13015 5 Title 20-A, section 13015, subsection 5, Department of DOE: Records kept at OK; No change
relating to teacher action plans Education local schools; no (7/30/08)
. . changes
Maine Education
Association
71 20-A | 13034 Title 20-A, section 13034, relating to Department of DOE: No requests OK; No change
teacher qualifying exam scores Education other than individuals (7/30/08)
. . secking own scores; no
Maine Education changes
Association
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| Section | Sub-§ ff.f‘b@;ripitioa

21-A

22

Existing Public Records Exceptions Subject to review by 2010

Titles 10, 11, 12, 13, 13-B, 13-C, 14, 15, 16, 17, 17-A, 18-A, 18-B, 19-A, 20-A, 21-A

Title 21-A, section 22, subsection 2,

72 2 Secretary of State SOS: no issues, no OK, no change
relating to ballots . . requests for 13 years; (10/06/08)
Maine Municipal no changes
Association?
MMA: No problems;
no changes
73 21-A | 22 3 Title 21-A, section 22, subsection 3, Secretary of State SOS: no FOA requests | OK, no change
paragraph A, relating to records ) o since adopted; no (10/06/08)
pertaining to a voter certified as a Maine Municipal changes
participant in the Address Confidentiality Association?
Program MMA: No problems;
no changes
74 21-A | 22 3 Title 21-A, section 22, subsection 3, Secretary of State SOS: no FOA requests | OK, no change
paragraph B, relating to residence and . . (but municipal until (10/06/08)
mailing address of voter when voter Mame. Mumc1pal 2007); no changes
submits statement to registrar stating Association?
good reason to believe physical safety MMA: No problems;
jeopardized no changes
75 21-A | 22 5,6 Title 21-A, section 22, subsections 5 and Secretary of State SOS: no FOA requests | OK, no change
6, relating to registered voter applications . . since adopted; no (10/06/08)
Maine Municipal changes
Association? )
MMA: No problems;
no changes
76 21-A | 196 Title 21-A, section 196, first paragraph, Secretary of State SOS: no FOA requests; | OK, no change
relating to information contained ) o not at present - report | (10/06/08)
electronically in the central voter Maine Municipal to LVA 3/1/09
Association?

registration system

MMA: No problems;
no changes

Right to Know Advisory Comumittee
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Final 11/17/08

Existing Public Records Excei tions Subject to review by 2010

Titles 10, 11, 12, 13, 13-B, 13-C, 14, 15, 16, 17, 17-A, 18-A, 18-B, 19-A, 20-A, 21-A

76- | 21-A | 624 1 Title 21-A, section 624, subsection 1, Secretary of State SOS: new; no changes | OK, no change

A relating to that portion of the voter list . . (10/06/08)
relating to the Address Confidentiality Mame. Mummpal MMA: New; no
Program participants (PL 2007, c. 515) Association changes

77 21-A | 737-A 7 Title 21-A, section 737-A, subsection 7, Secretary of State SOS: no FOA requests; | OK, no change
relating to disputed ballots . . no changes (10/06/08)

Maine Municipal
Association? MMA: No problems;
no changes

78 21-A | 764 Title 21-A, section 764, relating to Secretary of State SOS: no FOA requests; | OK, no change
applications and envelopes for absentee . . no changes (10/06/08)
ballots Maine Municipal

Association? MMA: No problems;
no changes

79 21-A | 1003 3-A Title 21-A, section 1003, subsection 3-A, Commission on New; no changes OK; No change
relating to investigative working papers Governmental Ethics (7/30/08)
acquired, prepared or maintained by the and Election Practices
Commission on Governmental Ethics and '

Election Practices during an investigation
or audit (PL 2007, c. 571)

80 21-A | 1125 3 Title 21-A, section 1125, subsection 3, Commission on New; no changes OK; No change
relating to records of individuals who Governmental Ethics (7/30/08)
made Clean Elections qualifying and Election Practices
contributions over the Internet (PL
2007, c. 571)

G:\STUDIES-2008'Right to Know Advisory Committee\Exceptions review\Exceptions chart for report.doc (12/8/2008 3:36:00 PM)
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APPENDIX D

Draft Legislation: Proposed Statutory Changes to Existing Public Records Exceptions and
' Technical Changes to Title 1, Chapter 13



PROPOSED DRAFT LEGISLATION:
Recommendations for Technical Changes to FOA laws, Title 1 chapter 13
and Statutory Changes to Title 12 Exceptions

Sec. 1. 1 MRSA § 403 is amended to read:

403. Meetings to be open to public

Except as otherwise provided by statute or by section 405, all public proceedings shall must be
open to the public, any person shall must be permitted to attend any public proceeding and any public
record or minutes of such proceedings that is required by law shal must be made promptly and shall
must be open to public inspection.

Sec. 2. 1 MRSA § 405 is amended to read:

§405. Executive sessions

Those bodies or agencies falling within this subchapter may hold executive sessions subject to
the following conditions.

1. Not to defeat purposes of subchapter. These-sessionsshall An executive session may not be
used to defeat the purposes of this subchapter as stated in section 401.

2. Final approval of certain items prohibited. No—ordinances,—orders;—rules;—resolutions;

regulations;—econtracts;—appointments An ordinance, order, rule, resolution, regulation, contract,
appointment or other official aetiens-shall action may not be finally approved at an executive sessions

session.

3. Procedure for calling of executive sessions. Exeeutivesessions An executive session may be
called only by a public, recorded vote of 3/5 of the members, present and voting, of such bodies or
agencies.

4. Motion contents. A motion to go into executive session must indicate the precise nature of
the business of the executive session and include a citation of one or more sources of statutory or other
authority that permits an executive session for that business. Failure to state all authorities justifying the
executive session does not constitute a violation of this subchapter if one or more of the authorities are
accurately cited in the motion. An inaccurate citation of authority for an executive session does not
violate this subchapter if valid authority that permits the executive session exists and the failure to cite
the valid authority was inadvertent.

5. Matters not contained in motion prohibited. Ne-other-matters Matters other than those
identified in the motion to go into executive session may not be considered in that particular executive
session.

6. Permitted deliberation. Deliberations on only the following matters may be conducted in

during an executive sessions session on-the-followingmatters-and-no-others:

A. Discussion or consideration of the employment, appointment, assignment, duties,
promotion, demotion, compensation, evaluation, disciplining, resignation or dismissal of an
individual or group of public officials, appointees or employees of the body or agency or the

Right to Know Advisory Committee Staff Draft 1




PROPOSED DRAFT LEGISLATION:
Recommendations for Technical Changes to FOA laws, Title 1 chapter 13
and Statutory Changes to Title 12 Exceptions

investigation or hearing of charges or complaints against a person or persons subject to the
following conditions:

(1) An executive session may be held only if public discussion could be reasonably
expected to cause damage to the reputation or the individual's right to privacy would be
violated;

(2) Any person charged or investigated shall be permitted to be present at an executive
session if ke that person so desires;

(3) Any person charged or investigated may request in writing that the investigation or
hearing of charges or complaints against hisn that person be conducted in open session. A
request, if made to the agency, must be honored; and

(4) Any person bringing charges, complaints or allegations of misconduct against the
individual under discussion shall must be permitted to be present.

This paragraph does not apply to discussion of a budget or budget proposal,

B. Discussion or consideration by a school board of suspension or expulsion of a public school
student or a student at a private school, the cost of whose education is paid from public funds,
provided that:

(1) The student and legal counsel and, if the student be a minor, the student's parents or
legal guardians shall be permitted to be present at an executive session if the student,
parents or guardians so desires;

C. Discussion or consideration of the condition, acquisition or the use of real or personal
property permanently attached to real property or interests therein or disposition of publicly held
property or economic development only if premature disclosures of the information would
prejudice the competitive or bargaining position of the body or agency;

D. Discussion of labor contracts and proposals and meetings between a public agency and its
negotiators. The parties must be named before the body or agency may go into executive
session. Negotiations between the representatives of a public employer and public employees
may be open to the public if both parties agree to conduct negotiations in open sessions;

E. Consultations between a body or agency and its attorney concerning the legal rights and
duties of the body or agency, pending or contemplated litigation, settlement offers and matters
where the duties of the public body's or agency’s counsel to his the attorney’s client pursuant to
the code of professional responsibility clearly conflict with this subchapter or where premature
general public knowledge would clearly place the State, municipality or other public agency or
person at a substantial disadvantage-;

F. Discussions of information contained in records made, maintained or received by a body or
agency when access by the general public to those records is prohibited by statute;

Right to Know Advisory Committee Staff Draft 2




PROPOSED DRAFT LEGISLATION:
Recommendations for Technical Changes to FOA laws, Title 1 chapter 13
and Statutory Changes to Title 12 Exceptions

G. Discussion or approval of the content of examinations administered by a body or agency for
licensing, permitting or employment purposes; consultation between a body or agency and any
entity that provides examination services to that body or agency regarding the content of an
examination; and review of examinations with the person examined; and

H. Consultations between municipal officers and a code enforcement officer representing the
municipality pursuant to Title 30-A, section 4452, subsection 1, paragraph C in the prosecution
of an enforcement matter pending in District Court when the consultation relates to that pending
enforcement matter.

Sec. 3. 1 MRSA § 407, sub-§ 2 is amended to read:

2. Dismissal or refusal to renew contract. Every agency shall make a written record of every
decision involving the dismissal or the refusal to renew the contract of any public official, employee or
appointee. The agency shall, except in case of probationary employees, set forth in the record the reason
or reasons for its decision and make findings of fact, in writing, sufficient to appraise the individual
concerned and any interested member of the public of the basis for the decision. A written record or a
copy thereof shalt must be kept by the agency and made available to any interested member of the public
who may wish to review it.

Sec. 4. 1 MRSA § 408, sub-§ 6 is amended to read:
6. Waivers. The agency or official may waive part or all of the total fee if:
A. The requester is indigent; or

B. Release of the public record requested is in the public interest because it doing so is likely to
contribute significantly to public understanding of the operations or activities of government and
is not primarily in the commercial interest of the requester.

Sec. 5. 1 MRSA § 409 is amended to read:
§409. Appeals

1. Records. If any body or agency or official;-who has custody or control of any public record;
shallrefuse refuses permission to so inspect or copy or abstract a public record, this denial shall must be
made by the body or agency or official in writing, stating the reason for the denial, within 5 working days
of the request for inspection by any person. Any person aggrieved by denial may appeal therefrom,
within 5 working days of the receipt of the written notice of denial, to any Superior Court within the
State. If a court, after a trial de novo, determines such denial was not for just and proper cause, it shall
enter an order for disclosure. Appeals shall-be are privileged in respect to their assignment for trial over
all other actions except writs of habeas corpus and actions brought by the State against individuals.

2. Actions. If any body or agency approves any ordinances, orders, rules, resolutions,
regulations, contracts, appointments or other official action in an executive session, this action is illegal

Right to Know Advisory Committee Staff Draft 3




PROPOSED DRAFT LEGISLATION:
Recommendations for Technical Changes to FOA laws, Title 1 chapter 13
and Statutory Changes to Title 12 Exceptions

and the officials responsible are subject to the penalties hereinafter provided. Upon learning of any such
action, any person may appeal to any Superior Court in the State. If a court, after a trial de novo,
determines this action was taken illegally in an executive session, it shall enter an order providing for the
action to be null and void. Appeals are privileged in respect to their assignment for trial over all other
actions except writs of habeas corpus or actions brought by the State against individuals.

3. Proceedings not exclusive. The proceedings authorized by this section shall are not be
exclusive of any other civil remedy provided by law.

Sec. 6. 12 MRSA § 6072, sub-§ 10 is amended to read:
10. Notification of granted leases. After the granting of a lease:

A. The lessee shall record the lease in the registry of deeds of each county in which the leased
area 1s located;

B. The department shall notify all riparian owners, intervenors and the municipality in which the
lease is located that a lease has been granted. The notice must include a description of the area
and how a copy of the lease may be obtained,

C. The lessee shall mark the leased area in a manner prescribed by the commissioner; and

D. The lessee shall annually submit to the department a seeding and harvesting report for the past
year and a seeding and harvesting plan for the coming year. Upon written request, the department
shall provide a copy of the report to the municipality or municipalities in which or adjacent to
which the lease is located. The seeding and harvesting reports submitted by a lessee under this

paragraph are considered eenfidential-business-record-information proprietary information for
the purposes of section 6077.

See. 7. 12 MRSA § 6072-A, sub-§ 17-A is amended to read:
17-A. Notification of granted leases. After the granting of a limited-purpose lease:

A. The department shall notify all riparian owners, intervenors and the municipality in which the
lease is located that a lease has been granted. The notice must include a description of the area
and how a copy of the lease may be obtained,

B. The lessee shall mark the leased area in a manner prescribed by the commissioner; and

C. The lessee shall annually submit to the commissioner a report for the past year on results of
the scientific research or commercial research and development undertaken at the lease site and a
plan for the coming year. Results of commercial research and development submitted to the
commissioner are conﬁdentlal records for the purposes of Title 1 section 402, subsectlon 3,
paragraph A. Y e e-CO e he-p

Right to Know Advisory Committee Staff Draft 4




. PROPOSED DRAFT LEGISL.ATION:
Recommendations for Technical Changes to FOA laws, Title 1 chapter 13
and Statutory Changes to Title 12 Exceptions

D. The lessee shall annually submit to the department a seeding and harvesting report for the past
vear and a seeding and harvesting plan for the coming year. Upon written request, the
commissioner shall provide a copy of the report to the municipality or municipalities in which or
adjacent to which the lease is located. The seeding and harvesting reports submitted by a lessee
under this paragraph are considered proprietary information for the purposes of section 6077.

Sec. 8. 12 MRSA § 6077, sub-§ 4 is amended to read:

4. Confidentiality. Notwithstanding section 6173 and except as provided in paragraphs A and
B, information obtained by the department under this section is a public record as provided by Title 1,
chapter 13, subchapter 1.

In addition to remedies provided under Title 1, chapter 13, subchapter I, the Superior Court may assess
against the department reasonable attorney's fees and other litigation costs reasonably incurred by an
aggrieved person who prevails in the appeal of the department's denial for a request for information. '
A. Information submitted to the department under this section may be designated by the
submittor as proprietary information and being only for the confidential use of the department, its
agents and employees, other agencies of State Government, as authorized by the Governor,
employees of the United States Environmental Protection Agency, the United States Army Corps
of Engineers, the United States Fish and Wildlife Service, the National Marine Fisheries
Services, the United States Department of Agriculture, the Attorney General and employees of
the municipality in which the aquaculture facility is located. The designation must be clearly
indicated on each page or other portion of information. The commissioner shall establish
procedures to ensure that information so designated is segregated from public records of the
department. The department's public records must include the indication that information so
designated has been submitted to the department, giving the name of the submittor and the
general nature of the information. Upon a request for information, the scope of which includes
information so designated, the commissioner shall notify the submittor. Within 15 days after
receipt of the notice, the submittor shall demonstrate to the satisfaction of the department that the

des1gnated 1nformat10n should not be d1sc10sed beeause—the—mfeim&ﬁeﬂ—}sa—&aée—seefet—er—

pubhely—awtaﬂable Unless such a demonstratlon is made the 1nformat10n must be disclosed and
becomes a public record. The department may grant or deny disclosure for the whole or any part
of the designated information requested and within 15 days shall give written notice of the
decision to the submittor and the person requesting the designated information. A person
aggrieved by a decision of the department may appeal to the Superior Court. Information that has
been designated by the submittor as proprietary information may not be disclosed in a manner or
form that permits identification of any person or vessel, except when required by court order or
when specifically permitted under this section. All information provided by the department to the
municipality under this paragraph is confidential and not a public record under Title 1, chapter
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13. If a request for the information is submitted to the municipality, the municipality shall submit
that request to the commissioner to be processed by the department as provided in this paragraph.

B. The commissioner may not release the designated information prior to the expiration of the
time allowed for the filing of an appeal or to the rendering of the decision on any appeal.

C. Any information that is collected by any other state or federal agency or information required
by the department for the purpose of obtaining a permit, license, certification or other approval
may not be designated or treated as designated information under paragraph A.

D. The commissioner may adopt rules to carry out the purposes of this section. The rules must be
consistent with the provisions of Title 1, chapter 13, subchapter L.

E. It is unlawful to disclose designated information to any person not authorized by this section.

(1) Any person who solicits, accepts or agrees to accept, or who promises, offers or gives
any pecuniary benefit in return for the disclosure of designated information is guilty of a
Class D crime.

(2) A person who knowingly discloses designated information, knowing that the
disclosure is not authorized, commits a civil violation for which a penalty of not more
than $5,000 may be assessed.

(3) In any action under this paragraph, the court shall first declare that the information is

proprietary information a-trade-seeret-or-produetion,commereial-orfinanecial-

F. For the purposes of this subsection, “proprietary information” means information that is
a trade secret or production, commercial or financial information the disclosure of which
would impair the competitive position of the submittor and would make available
information not otherwise publicly available.

Sec. 9. 12 MRSA § 6078-A, sub -§1 is amended to read:

1. Fund established. The Aquaculture Monitoring, Research and Development Fund, referred to
in this section as "the fund," is established. All income received by the commissioner under this section
must be deposited with the Treasurer of State, tracked according to its source and credited to the fund.
Any balance remaining in the fund at the end of a fiscal year does not lapse but must be carried forward
to the next fiscal year. Any interest earned on assets of the fund is credited to the fund. All records
related to harvests submitted by aquaculture lease holders are considered confidential-businessrecord
proprietary information for the purposes of section 6077.
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SUMMARY

This draft implements the recommendations of the Right to Know Advisory Committee. The
draft makes technical changes to Title 1, chapter 13. The draft also makes changes to several exceptions
related to records maintained by the Department of Marine Resources to add a definition of “proprietary
information” and use statutory language consistent with section 6173-A. This draft requires an
aquaculture lessee to submit an annual seeding and harvesting report. The entire report is considered
proprietary information and not public, but the Department of Marine Resources shall provide a copy of
the report upon request to the municipalities in which or adjacent to which the lease is located. The draft
also provides that confidential aquaculture monitoring program information may not be disclosed in a
manner or form that permits identification of any person or vessel, except as required by court order or
when otherwise specifically permitted.
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Sec. 1. 20-A MRSA §13004, sub-§2-A is repealed and the following enacted in
its place:

2-A. Complaints, replies, investigations, decisions; national clearinghouse.
This subsection governs the confidentiality of records concerning complaints, charges,
accusations, replies, investigations and certification decisions.

A. Complaints, charges or accusations made and investigated pursuant to section
13020, replies to those complaints, charges or accusations, and any other
information or materials that may result in action to deny, revoke or suspend
certification are confidential.

B. Any charges or information filed by the commissioner with the District Court
in support of a petition to revoke or suspend certification and any decision of the
court are public records.

C. The following information concerning final written decisions relating to
disciplinary action taken by the commissioner against persons holding
certifications are public records:

(1) Name of the person;

(2) The type of action taken, consisting of denial revocation, suspension,
surrender or reinstatement;

(3) The relevant dates of the action;

(4) The type of certification and endorsements held, including relevant
dates;
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(5) The schools where the person was or is employved; and

(6) The dates of employment.

D. The department shall report all denials, revocations, suspensions, surrenders
and reinstatements of certification that are not under appeal or still subject to
appeal, and the grounds for the action taken, to a national association of state
directors of teacher education and certification within 30 days of the action. In
reports to the national association of state directors of teacher education and
certification, the department may not disclose any information designated in
paragraph A as confidential.

(New language is in italics.)

Please note that this draft does not include public release of the reasons for action by the
commissioner, the Right to Know Advisory Committee has asked the Judiciary
Committee to consider whether such information should be released.
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