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INTRODUCTION 

In this document, the Natural Resources Council of 
Maine ("the Council") presents its proposed legislative 
strategy for managing growth in Maine, for consideration 
by the Legislature's Commission on Land Conservation and 
Economic Development. 

Over the past eighteen months, the.Council has 
undertaken a major initiative to identify appropriate 
strategies to wisely guide growth. During that time we 
have sought the input of hundreds of Maine citizens and 
decision-makers, extensively studied other growth 
management programs from around the country, and looked 
at the successes and failures of Maine's existing growth 
management efforts. 

The proposed legislative strategy is intended to be 
a comprehensive response to the serious and longlasting 
problems being ~reated by the rapid, unplanned land use 
development occurring throughout the state. These 
problems, and the fundamental structural deficiencies in 
Maine' current approach to addressing them, were detailed 
in the Council's earlier written report to the 
Commission, An Anal sis of Maine's Land Use Mana ement 
S stem and Goals for Pro osed Chan es September 23, 
1987 . The Council's concerns have been dramatically and 
repeatedly emph~sized by scores of citizens from across 
the state who have testified at the Commission's four 
public hearings. 

This document is organized as follows: 

Tab #1 contains a short overview and summary of 
the proposed legislative strategy. This 
overview and summary is intended to provide the 
Commission with an initial understanding of the 
basic concepts, approaches and organization of 
the proposal. · 

Tab #2 contains a limited number of questions 
and answers about the proposal. These are 
designed to address some of the basic issues 
which it might raise. As the details of this 
proposal are discussed by the Commission, we 
certainly anticipate that there will be 
additional questions which arise. 

Tab #3 contains a complete outline of the 
Council's proposal. The many details and 
specifics of the legislative strategy which are 
not in the overview and summary are presented 
here. 



OVERVIEW AND SUMMARY 
OF THE COUNCIL'S 

PROPOSED LEGISLATIVE STRATEGY 



Overview 

Rapid, unplanned growth is creating a wide variety 
of social, economic and environmental problems in all 
regions of Maine. The disappearance of affordable 
housing, the destruction of critical wildlife habitat and 
recreational access, the degradation of our lakes, the 
loss of prime farmland, timber land and working 
waterfronts, the increased traffic congestion, and the 
imposition of rising taxes are just some of the problems 
which are alarming increasing numbers of Maine citizens 
and local officials. The unique character of Maine is at 
stake. 

This public alarm over development boom. has resulted 
in the imposition of some 50 local development moratoria, 
increased citizen intervention in state and local 
permitting processes, innumerable lawsuits, and 
constantly changing regulations. The decision-making 
environment is unpredictable, which has frustrated 
developers . 

. Amidst this conflict, a consensus is emerging among 
responsible development interests and concerned citizen 
groups: improved land use planning can help to avoid many 
of the confrontations which we now see occurring 
throughout Maine. There is a recognition that land use 
development n¢ed not conflict with the protection of 
Maine values and resources, provided that growth is 
properly guided and managed. Some other states have 
found that land use conflicts can be minimized through 
comprehensive planning. 

From the Council's work over the past year, several 
fundamental conclusions have emerged. These conclusions 
are: 

* We must shift the emphasis from reactive case-by­
case review of development proposals to advance 
planning for development and resource protection. 

* We must create an effective local/state/regional 
planning partnership with the primary responsibility 
for planning occurring at the local level. 

* We must adopt a series of state land use goals 
that protect important values and resources while 
encouraging orderly development and creating a 
mechanism to ensure that planning efforts 
effectively address these goals. 
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* We must provide greatly expanded financial and 
technical resources to regional and local 
governments to improve planning, project review and 
enforcement efforts. 

The Council's proposed legislative strategy builds 
upon the strengths of Maine's current land use programs 
and the tradition of local control, while adopting 
changes necessary to manage the enormous development 
pressures now facing the state. It does not propose.to 
dismantle any major components of Maine's current land 
use management system nor does it attempt to shift the 
balance of-power from one level of government to another. 
Rather, it injects new state leadership and resources 
into a comprehensive land use planning process in which 
the primary decision-making responsibility will continue 
to rest at the local level. 

* * * 

A summary of the major points of the Natural 
Resources Council's proposed legislative strategy 
follows. 

Planning 

Local comprehensive planning. The central feature 
of the Council's legislative strategy is the 
establishment of a program to ensure that Maine towns 
effectively plan for their future growth. Under the 
program, each municipality in the state would prepare a 
comprehensive land use plan along with an implementation 
program which fulfills the recommendations of its plan. 

The legislation would establish seven state land use 
goals and accompanying guidelines to focus the local land 
use planning process. These goals and guidelines would 
only apply to those aspects of local planning that 
involve matters of state-wide concern. Towns would be 
given maximum flexibility on how they choose to meet the 
goals, which are as follows: 

1. Encourage orderly growth and development in 
appropriate areas of each community, while 
protecting the state's rural character, preserving 
farm and forest resources, and preventing urban 
sprawl. 
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d. new or expanded land use activities 
otherwise be compatible with protection and 
preservation of the marine resources industry 
and the coastal waters on which it depends. 

5. Guidelines to Achieve the Goal of Providing 
Affordable Housing. 

Through its comprehensive planning process and in 
its implementation program, each municipality would: 

a. identify the housing needs within the 
community, taking into account regional and 
other projections of housing needs; and 

b. implement land use policies which encourage 
the siting and construction of affordable 
housing within the municipality. These 
policies may include the use of: density 
incentives; requirements that residential 
developments of a certain size provide a 
certain number of affordable units within the 
development; community acquisition of land for 
the construction of affordable housing; tax 
incentives and use of transfer tax revenues; 
subsidies; and zoning code revisions to 
encourage affordable housing to be constructed. 

6. Guidelines to Achieve the Goal of Protecting 
the State's Historic, Archeological and Scenic 
Resources. 

Through the comprehensive planning process, each 
municipality would: 

a. identify historic, archeological, and 
scenic resources of statewide, regional or 
local concern located within its borders; and 

b. ensure that these values are recognized and 
addressed in the planning process, with 
protection afforded to those resources 
identified in the planning process as meriting 
such protection. 

7. Guidelines to Achieve the Goal of Protecting 
the Availability of Outdoor Recreational 
Activities. 

Through the comprehensive planning process and in 
its implementation program,. each municipality would: 
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a. implement land use policies to protect the 
availability within its borders of traditional 
outdoor recreational activities, such as 
hunting, fishing, and hiking, and the public 
access and open space necessary to support 
these activities. These policies may include· 
the use of: clustering of development; 
requiring preservation of open space and public 
access when granting permits to develop land; 
community acquisition of land; purchase of 
development rights; and use of easements to 
insure access; and 

b. establish a program to identify and protect 
certain "highest value" undeveloped lakeshore 
and riverfront areas in their natural state. 

C. Department of Land Use Planning Adopts Standards 
After Extensive Public Participation. 

Some of the goals and guidelines require 
further definition before they can be implemented-­
such as what constitutes a ''critical wildlife area." 
The Department of Land Use Planning will be charged 
with developing standards where necessary, after 
consulting with the public and relying on sister 
state agencies that have particular areas of 
expertise. 

These standards would be adopted through a 
rulemaking process, in which there would be no less 
than one public hearing in each region of the state 
(as region is defined in this proposal). These 
public hearings would be part of an extensive 
program of public involvement required in all phases 
of the planning process. 
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II. ESTABLISHMENT AND APPROVAL OF COMPREHENSIVE LOCAL 
LAND USE PLANS 

SUMMARY: The proposal establishes a comprehensive 
local land use planning and implementation process, 
in which primary decisionmaking rests with the 
municipalities. Regional needs are identified by 
regional planning commissions or councils of 
government, which assist municipalities in 
addressing the regional needs. Sufficient technical 
assistance and financial resources would be made 
available by the state to assist in the entire 
process. A new state agency, the Department of Land 
Use Planning, would be charged with a range of 
responsibilities, including gathering certain land 
use data to provide to municipalities and approving 
comprehensive plans and implementing programs. 

A. The Local Level: Developing Comprehensive 
Plans Based on Local Needs and Statewide Goals 
and Guidelines 

1. Each municipality in the state would 
prepare and .submit to the Department of Land Use 
Planning a comprehensive land use plan and an 
enforceable land use program which implements the 
plan (the "implementation program''), for submittal 
to the Department of Land Use Planning. The 
implementation program would consist of those 
ordinances, maps, and other mechanisms that the 
municipality will adopt to implement the results 
contained in the comprehensive plan. 

2. Each municipality would be eligible for 
funding from the Department of Land Use Planning. 
This funding would pay for three-fourths of the 
costs of preparing the plan and implementation 
program. 

3. The comprehensive plan and implementation 
program would be based on local needs and values, 
consistent with the state's goals and guidelines. 

4. The Department of Land Use Planning would 
promulgate, pursuant to formal rulemaking, policies 
on the required contents of a municipality's 
comprehensive plan and·implementation program. 
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At a minimum, these pqlicies would require that the 
comprehensive plan contain: 

a. an inventory and mapping of local 
resources, including public infrastructure, the 
location, type and extent of commercial, 
industrial and residential development, farm 
land and forest land, and significant 
environmental resources (based on the 
environmental information provided by the 
Department of Land Use Planning); 

b. an analysis of population and demographic 
data about the municipality, and a projection 
of expected residential, commercial and 
industrial growth within the municipality in 
the next ten years; 

c. a capital improvements plan detailing 
immediate and projected capital improvement 
needs in the next ten years and how these needs 
will be met; and 

d. a detailed description of how each of the 
state's goals and guidelines have been met by 
the comprehensive plan and implementing 
programs, including how identified regional 
needs have been met. 

The implementation program submitted to the 
Department would contain the ordinances, zoning maps and 
descriptions of other programs which the municipality 
will use to implement its comprehensive plan. 

5. The Department of Land Use Planning would 
establish a schedule for submittal of comprehensive 
plans and implementation programs. Those 
municipalities found to be facing the most intense 
growth pressures would be scheduled to submit their 
plans first, and would be the first to be eligible 
for the state funding provided for purposes of 
planning and implementation. The schedule 
established by the Department would provide that all 
comprehensive plans will be submitted no later than 
eight years after the enactment of this legislation. 

6. Municipalities which are not scheduled to submit 
their plans first may submit their plans earlier 
than scheduled if they so choose, and would be 
eligible for financial assistance. 
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7. Part or all of an existing municipal 
comprehensive plan could be submitted by the 
municipality to the extent that this plans meets the 
requirements above. 

8. Where appropriate,.municipalities can file joint 
plans with an adjoining municipality, or can file 
portions of plans jointly to satisfy-one or more 
state goals. 

B. The Regional Level: Coordinating Local Plans and 
Ensuring that Regional Needs Are Addressed 

1. Regional planning agencies--regional 
planning commissions and councils of government-­
will receive state funding from the Department of 
Land Use Planning to perform two important, but 
limited regional planning functions: 

a. conducting inventories of specified 
regional needs and resources, and helping to 
ensure that municipal plans address these 
needs; and 

b. assisting municipalities to coordinate 
their planning process with neighboring 
municipalities, especially with respect to 
those resources that cross municipal boundaries 
(e.g., lakes). 

These functions are more fully described below. 
Regional agencies will not have the responsibility 
of developing comprehensive regional plans. 

2. Regional planning agencies also will 
immediately receive additional state funding from 
the Department to provide technical assistance to 
municipalities (before any comprehensive planning 
under this Act has commenced). Later,. funding from 
the state will also be available to provide 
technical assistance to those_ municipalities whose 
comprehensive plans and implementing programs have 
been approved by the Department. This assistance 
will be used for planning, project review, training, 
and other functions necessary to cope with increased 
development pressures. 

While regional planning agencies would not directly 
receive state funding to assist municipalities in 
preparing their comprehensive plans, municipalities 
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could contract with the regional agencies for such 
assistance should they so choose. 

3. Regional inventories and needs assessments. 
Regional agencies will inventory and prepare a 
regional needs assessment covering all goals and 
guidelines which the Department of Land Use Planning 
finds to contain a regional component (except for 
critical state environmental resources) and which 
would include: 

a. an inventory of significant agricultural 
and forest land based on current use, soils 
surveys and other relevant factors; 

b. an inventory and economic assessment of 
working ports and harbors of the region and the 
infrastructure supporting these ports and 
harbors; 

c. a survey of housing needs of the region; 

d. a survey of publicly owned lands in the 
region and recreational resources and needs; 
and 

e. an analysis of·projected residential, 
commercial and industrial growth in the region 
and where that growth will occur. 

Funding for these inventories and needs assessments 
will be provided by the Department of Land Use 
Planning. 

4. Consistency of Local Plans with Regional 
Inventories and Needs Assessments. Based on these 
inventories and needs assessments, and as part of 
the requirement for receiving funding from the 
state, the regional agencies would be charged with 
working with municipalities to ensure that their 
plans take into account the results of this work, 
and incorporate the findings into the municipal 
comprehensive plan and implementing program. For 
example, the inventory of farm and forest land would 
be used by the municipality in designing protection 
of these resources, and the assessment of housing 
needs would be used in designing particular land use 
programs to address affordable housing problems. 

5. Coordination of Municipal Planning Within the 
Region. Regional entities would also be responsible 
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for ensuring that local plans are consistent with 
those of adjoining municipalities. 

6. Formal Comments to Department. As a condition 
for receiving funding, the regional agency would 
comment formally to the Department of Land Use 
Planning when one or more municipal comprehensive 
plans within the region are submitted to the 
Department for review. In these formal comments, 
the regional agency would state the findings of its 
inventory and needs assessments for each relevant 
goal and guideline, and make findings as to how, 
based on these results, the local comprehensive plan 
and implementing program will meet its fair portion 
of that goal and guidelines. 

C. The State Level: Protecting Critical State 
Environmental Resources and Overseeing Development 
of the Comprehensive Plans 

1. New State Agency. A new, cabinet-level 
state agency, the Departm~nt of Land Use 
Planning, will be created which would 
administer the various provisions of this Act, 
as noted herein. The Department wo,Uld be 
headed by a Commissioner, appointed by the 
Governor and confirmed by the Sena~e .. 

2. Responsibilities. The Department would: 

a. Identify critical state environmental 
resources, with the assistance of sister 
agencies. One of the first major 
responsibilities of the Department will be 
to oversee the identification of ·critical 
state environmental resources, as defined 
by the state goal. It is not anticipated 
that the Department would duplicate the 
expertise of other state agencies (such as 
IF&W's work on critical wildlife habitat), 
but would instead provide additional funds 
and direction to use effectively the in­
house expertise of these agencies. At the 
same time that this identification is 
proceeding, the Department, with the 
assistance of other state agencies, would 
be developing standards to define the 
appropriate level of development on or 
affecting these critical state resources. 
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This work should be completed within two 
years after the passage of this Act. 

b. Develo model ordinances for 
communities to use at their discretion) 
prior to completing the comprehensive 
planning and implementation process, and 
to incorporate as potential mechanisms to 
implement a town's plan. These model 
ordinances would address significant, 
pressing, and recurring growth management 
issues including but not limited to 
ordinances governing appliqation fees, 
impact fees, zoning, and site location. 
This work should be completed within one 
year after t_he passage of this Act. 

c. Promulgate rules to implement the 
state's goals and guidelines, procedures 
for disbursing funds and technical 
assistance to municipalities and regional 
agencies, procedures for reviewing and 
approving local plans, etc. 

d. Assure that other state agencies whose 
activities directly or indirectly involve 
issues addressed by the state's goals and 
guidelines, act consistently with these 
goals and guidelines. State agencies that 
make decisions and spend money on matters 
relevant to and affecting the state's 
goals and guidelines (e.g., DOT, IF&W, 
Bureau of Parks and Recreation, LURC) 
would be required within a year of passage 
of this Act to identify their needs and 
goals on a regional basis to the 
Department, and present activities plans 
to meet these needs. 

e. Assure that these state agencies 
coordinate their activities with the local 
comprehensive planning process to ensure 
consistency with that process. State 
agencies will also be required to 
comment to the Department on whether 
municipal plans submitted to the 
Department for approval are consistent 
with the agency's activities plans. 

·f. Direct a full array of public 
participation procedures to maximize the 
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involvement of the broadest possible 
spectrum of Maine citizens in the planning 
process. To this end, the Commissioner of 
the Department would: 

* appoint a Public Participation 
Advisory Council, on which would 
serve individuals with a wide range 
of expertise in facilitating citizen 
involvement in governmental 
decisionmaking, which would advise 
the Commissioner on programs and 
funding needs to maximize public 
involvement in the planning process; 

* disburse grants to municipalities 
and regions for these programs, under 
the oversight of the Public 
Participation Advisory Council; 

* appoint a Municipal Officials 
Advisory Council, on which would 
serve municipal officials, including 
selectmen, city councilors, and 
planning board members, who would 
advise the Commissioner on problems 
related to the implementation of this 
Act. 

g. Dispense necessary funds and technical 
assistance to municipalities and regional 
agencies for the tasks noted earlier and 
for local code enforcement. 

h. Initiate and operate a training and 
certification program for local code 
enforcement officers. After this program 
is fully operating, only those 
municipalities that employ certified code 
enforcement officers or officers in 
training would be eligible for state funds 
from the Department or for delegation of 
permitting (see Section III, below). 

i. Approve or Disapprove the 
Comprehensive Plans and Implementing 
Programs Submitted by the Municipalities. 
Under a timetable established by the 
Department, the Department would: 
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1. require that each municipality 
submit to it a comprehensive plan and 
implementing program; 

2. require comments from the 
regional and state agencies on those 
matters described earlier, and review 
the adequacy of their consistency 
findings; 

3. review local plans and 
implementing programs to ensure that 
they are consistent with the state's 
goals and guidelines, and approve or 
disapprove the plans and programs; 

4. require that the municipality 
submit to the Department for approval 
any substantive amendments to the 
comprehensive plan and implementing 
program; 

5. require that the comprehensive 
plans and programs must be updated 
and resubmitted every five years; and 

6. require the Land Use Regulation 
Commission to submit within one year 
of the enactment of this Act a 
comprehensive plan and implementation 
program that is consistent with the 
state's goals and guidelines, for 
approval by the Department. 

Procedures for Plan Approval/Disapproval. The 
Department will establish a full and fair 
procedure by which it evaluates and determines 
whether a plan and program submitted by a 
municipality is consistent with the state's 
goals and guidelines. This procedure would 
include ample opportunity for a municipality to 
be informed of any deficiencies in the plan or 
program and to make needed corrections prior to 
any finding of deficiency by the Department. 
In no case would the Department take more than 
six months aft~r the date of submittal to make 
its initial determination. Disapproval of a 
plan or program would be accompanied by a set 
of findings that state the reasons for the 
disapproval, and establish a timetable in which 
tne municipality may submit a corrected plan or 

14 



program, which would be no longer than six 
months after the date on which the decision is 
issued. 

Board of Plan Appeals. The Department's final 
determination would be appealable to a five 
person Board of Plan Appeals, whose sole 
responsibility would be to hear appeals of plan 
and program approvals or disapprovals. This 
Board would operate in a quasi-judicial manner 
and would adopt rules of procedure. Members of 
the Board would be appointed by the Governor 
and confirmed by the Senate for four-year, 
staggered terms. The Board would be composed 
of at least one municipal official, one 
planner, and one lawyer. The Board would be 
compensated on a per diem basis and would be 
provided with sufficient funds to hire 
independent consultants to assist it in 
deliberations. The decision of the Board would 
be made within three months of the commencement 
of the appeal, and would constitute final 
agency action. 

Promulgation of Plan or Program by the 
Department. If the Department has disapproved 
a municipality's plan or program because it is 

·inconsistent with state goals and guidelines, 
and if the Department's decision has .been 
upheld by the Board of Plan Appeals (if 
appealed), and if the Department has fully 
exhausted all avenues available to it to 
informally resolve outstanding issues with the 
municipality, the Department is charged with 
the responsibility of adopting for the 
municipality those portions of the plan or 
program necessary to make it consistent with 
the state's goals and guidelines. This 
adoption shall take place within six months of 
the final decision of the Board. 
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III. AFTER PLANNING IS IN PLACE: LAND USE PERMITTING 
ONCE COMPREHENSIVE PLANS HAVE BEEN APPROVED 

SUMMARY: Once comprehensive plans and implementing 
programs have been approved, state funds would be 
made available to the municipality and the 
appropriate regional agency for technical assistance 
in ongoing permitting decisions. In addition, 
municipalities have the option of applying to the 
Board of Environmental Protection for authority to 
issue permits under certain state environmental 
statutes, thereby avoiding two levels of review. 

A. Local Permitting 

1. As part of the submittal to the Department, 
municipalities will be required to obtain 
approval for their implementing programs. Upon 
approval of the plan and the program, necessary 
ordinances and other legally binding programs 
shall be adopted by the municipality. 

2. Upon adoption, the municipality and the 
regional agency responsible for working with 
municipality would be eligible to apply to the 
Department for implementation funds to pay for 
the technical assistance necessary in ongoing 
planning and permitting activities. 

B. State Permitting 

1. Existing state resource protection laws 
(excluding the Site Location of Development 
Act) will be consolidated into one Resource 
Protection Act (see Section V, below), with a 
single permit required thereunder. 

2. Delegation of Permitting to the 
Municipality. Once a municipality has an 
approved comprehensive plan and has adopted its 
implementation program, the Board of 
Environmental Protection would have the 
authority, upon application by the 
municipality, to delegate to the municipality 
the permitting power under the Resource 
Protection Act and the Site Location of 
Development Act. Such delegation would only 
occur if, after notice and opportunity for 
public comment, the Board finds that: 
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a. The municipality has in-place the 
financial, technical and legal resources 
to adequately review and analyze permit 
applications, and oversee and enforce 
permit requirements. If the Board finds 
that a municipality has the resources to 
review proposals of a certain size or type 
but not to review larger or more complex 
proposals, it may partially delegate 
permitting to the municipality. 

On a.yearly basis the Department of 
Environmental Protection would conduct an audit 
of the decisions of all municipalities with 
delegated authority to deter~ine if continued 
delegation is appropriate and shall make 
recommendations to the Board. If, as a result 
of this audit or at any other time the Board 
determines that a municipality has failed to 
exercise and enforce its permit granting 
authority in accordance with its comprehensive 
plan and implementation program and the 
requirements of the Resource Protection Act and 
the Site Location of Development Act, the Board 
would notify the municipality of the specific 
alleged deficiencies and would order a public 
hearing. Following such hearing, if the Board 
finds that the deficiencies exist, it would 
revoke the·municipality's permit granting 
authority. In the event that a municipality 
has its authority revoked, it may reapply to 
the Board for such authority at any time. 

Any BEP permitting decision delegated to a 
municipality pursuant to this section would be 
appealable to BEP by an aggrieved person within 
thirty days of the final decision of the · 
municipality. 

17 



IV. BEFORE PLANNING IS IN PLACE: LAND USE PERMITTING IN 
THE INTERIM 

SUMMARY: Because of the length of time it might 
take to fully-implement planning, and because the 
intense pace of land·use development threatens the 
state's goals in the interim, changes are needed 
immediately to state laws to help protect critical 
state resources and the integrity of these goals 
until more comprehensive and fundamental solutions 
can begin to work. 

A. Changes in Local Permitting 

1. All municipal permitting decisions must be 
consistent with the state's goals and 
guidelines. 

2. All municipal permitting decisions must 
protect identified critical state environmental 
resources. 

B. Changes in State Permitting 

1. Staffing. The Department of Environmental 
Protection would be provided with sufficient 
staff to ensure that permitting under state law 
is done without undue delay for the applicant, 
while at the same time allowing for complete 
and thorough review of proposed projects. 

2. Changes to Existing State Land Use Laws. 
Several changes to state resource protection 
laws would be made to ensure that critical 
state resources are protected. As a result, 
certain types of developments that now escape 
state review will•have to receive a state 
permit. The changes in state law are spelled 
out in Section VI, below. 
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V. ADDITIONAL FINANCING MECHANISMS 

SUMMARY£ The Legislature would enact a statewide 
capital gains tax on the speculative purchase and 
rapid resale of raw land, to discourage this kind of 
land speculation, which drives up real estate prices 
beyond the reach of Maine citizens. This tax 
program would also raise revenues which might be 
used for acquiring open space and affordable 
housing, thus offsetting the damage to Maine people 
caused by land speculation. The Legislature would 
also empower each municipality at its option to levy 
an additional one percent tax on the transfer of 
real estate, to help fund the municipal share of the 
planning process and for local acquisition of open 
space. 

A. Land Speculation Tax 

1. Basic Terms. 

This tax essentially would be similar to 
one that has been in existence in Vermont for 
years, and has been refined over that period to 
best address the problem of land speculation . 

. The tax would be based upon capital gains 
as reported for federal tax purposes. It 
would apply only to gains on the sale of land, 
exclusive of the value of buildings and other 
improvements. 

Ten acres of land underlying a principal 
place of residence would be excluded from 
taxation. Other exemptions would apply for 
land held by governmental or non-profit 
organizations, and land (up to ten acres) sold 
to a person who will be building a principal 
place of residence there within a two year 
period of time. 

The tax would be progressive. The shorter 
the holding period before resale, the higher 
the tax. And the more profit made on the sale, 
the higher the tax. Thus, for land held for 
less than six months that is resold for twice 
its "basis" cost (or 100% gain), the gain would 
be taxed at a 60% rate (in order to better 
discourage this type of rapid churning), 
whereas the gain on land held for five years 
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(the longest holding period on which the tax 
would apply) would be taxed at the lowest rate, 
or at 5%. 

The law would incorporate those 
refinements recently made in Vermont's tax law, 
based upon its long experience with the tax, in 
order to assure that land sales companies will 
not benefit from any loopholes. 

2. Use of Tax Proceeds 

Before this tax is in place, it is not 
possible to predict with any certainty the 
amount of money which such a tax would raise, 
although the Council understands that Vermont's 
speculation tax was· raising about $1 million 
per year even before a large loophole in its 
tax law was closed last year. Based on 
Vermont's experience and the fact that the 
Patton Corporation alone had sales of $6.8 
million in Maine last year, a carefully written 
tax could.raise significant revenues. 

The Council suggests two alternative uses 
for these revenues,; both of which directly 
relate to remedying the problems being caused 
by land speculation. . One use of the money 
would be to contribute toward funding the 
state's financial assistance programs for 
municipal planning efforts, as outlined in this 
proposal. The one drawback of this approach is 
that an initially uncertain amount of revenues 
would be funding an important state initiative. 

The second possible use of the revenues is 
toward the purchase of land by municipalities 
for open space and affordable housing programs. 
All revenues from the speculation tax could be 
deposited in a specially earmarked state fund. 
Municipalities would be eligible to apply for 
significant state grants toward the purchase of 
land for these purposes. 

B. Optional Local Transfer Tax 

The Legislature would empower each 
municipality, at the option of the 
municipality, to levy an additional one percent 
transfer tax on the transfer of all real 
estate. Sale of principal places of residence 
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would be excluded from the transfer tax so long 
as the value of the residence sold was less 
than $80,000. For principal residences valued 
at over $80,000, the tax would apply on the 
amount over $80,000. 

Municipalities would be authorized to 
expend the funds collected in two ways: to help 
pay for the cost of the planning and 
implementation program outlined in this 
proposal, and for the purchase of public land 
for open space, through the creation of a 
community land trust. 
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VI. CHANGES TO EXISTING STATE LAND USE LAWS 

SUMMARY: Most existing state land use laws were 
adopted by the Legislature at least a decade ago. 
In the intervening years, experience has 
demonstrated that, while the basic premise of these 
laws is sound, a number of statutory changes are now 
required to enable the laws to fulfill their 
original intent. 

A. Amendments to the State Subdivision Law 

1. Remove the exemption and prohibition from 
review for lots of 40 or more acres, as the 
exemption applies to both municipalities (30 
MRSA section 4956) and to the Land Use 
Regulation Commission (12 MRSA section 682). 
This will assure that there is some oversight 
and review of large lot subdivisions, which 
currently are exempt from any review 
whatsoever. 

2. Amend the definition of subdivision to 
state that the division of a building into 
three or more units on a single lot constitutes 
a subdivision. This assures that condominium 
projects will be subject to subdivision review. 

3. Amend the "Guidelines" for subdivision 
review to include consideration of the 
following additional criteria: 

a. The proposed subdivision will not 
impact on important wildlife habitat. 

b. The proposed subdivision will not 
adversely effect the provision of 
municipal services and infrastructure. 

c. In making its finding, the municipal 
permitting agency shall consider the 
cumulative impacts of the subdivision on 
all the specified criteria. 

4. Require that any subdivision which crosses 
municipal boundaries must be approved by all 
involved municipalities, and that for any 
subdivision which is located within one 
municipality but has impacts on the 
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infrastructure or resources of an adjoining 
municipalities, the permitting municipality 
must consult with all affected municipalities. 

B. Consolidation of Certain Laws through Creation 
of a Resource Protection Act 

A new law would combine and streamline the 
protection now afforded under the Great Ponds Act, 
the Freshwater Wetlands Act, the Rivers and Stream 
Alteration Act, and the Coastal Wetlands Act 
(including sand dunes). 

As part of the new Resource Protection Act, 
several changes must be made to existing laws to 
ensure that critical state environmental resources 
are better protected from the effects of land use 
development. 

1. Critical wildlife habitat, high mountain 
areas, coastal erosion areas and heritage 
coastal areas will be defined in the Act and 
protected from adverse impacts; 

2. The definition of freshwater wetlands will 
be expanded to include freshwater swamps, 
marshes, bogs and similar areas of orre or more 
contiguous acres that have been designated as 
freshwater wetlands; and 

3. Language will be added to· require the Board 
of Environmental Protection to consider the 
cumul~tive impacts of a proposed development on 
these resources when making its decision. 

C. Amendments to the Site Location of Development Law 

1. Remove all exemptions from the definition 
of ''subdivision," so that all subdivisions over 
twenty acres would be reviewed. 

2. Add multi-unit housing to the definition of 
subdivision, to include buildings containing 
two or more units and projects containing ten 
or more units, to assure that large condominium 
projects are reviewed. 

3. Add consideration of cumulative impacts of 
development, public access, community 
infrastructure, and impacts to important 
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wildlife habitat to the review criteria under 
38 MRSA section 484. 

4. Reword the review criterion which now 
states that the project shall cause "no adverse 
effect on the natural environment" to make it 
clear that the burden is on the applicant to 
affirmatively demonstrate that it has made 
adequate provision for fitting the development 
harmoniously into the existing natural 
environment and that the development will not 
adversely affect existing uses, scenic. 
character or natural resources on the 
development· site. Further specify that the 
applicant is affirmatively required to 
demonstrate that alternative sites or project 
designs that have less adverse effect on the 
natural environment are not reasonably 
available. 

5. Add a new section to clarify when, and 
under what conditions "mitigation" by the 
applicant of adverse environmental impacts will 
satisfy the requirements of the l~w. 

6. Add a new section which states that 
approval under the law is necessary when a 
person makes the first overt act in furtherance 
of an intent to construct or develop. 

7. Remove the exemption for borrow pits of 
less than five acres. 

8. Amend the definition of "significant ground 
water aquifer" to include bedrock aquifers. 

D. Amendments to the Shoreland Zoning Law 

1. Extend minimum shoreland zoning to include 
land around coastal and freshwater wetlands, 
and not just open bodies of water. 

2. Extend minimum shoreland zoning to include 
land along rivers and streams with drainage 
areas of ten square miles or more. Currently, 
the law protects rivers with drainage areas of 
25 square miles or more. 

3. Expand the shoreland zone to 330 feet from 
the high water mark. Currently, the law 
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defines the shoreland zone as land 250 feet 
from the high water mark. 

4. Require consideration of cumulative impacts 
of development in shoreland areas; 

5. Establish a serious and ·regularized system 
by which the DEP, and ultimately the BEP: 

a. establishes and updates a guidelines 
ordinance which may be used by the 
municipality; 

b. oversees the development of shoreland 
zoning ordinances by the municipalities; 

c. reviews amendments and variances to 
the zone adopted by a particular 
municipality; and 

d. has the legal authority to levy fines 
for the failure of a municipality to 
enforce the law, in the same way BEP is 
now authorized to assess fines for 
violations of other state environmental 
laws. 

E. Changes to the State's Farm and Open Space Tax 
Law 

In many areas of the state, there is growing 
evidence that Mainers are being forced to sell their 
farms because property taxes are being assessed at the 
rapidly escalating market value of the land, rather than 
at its current use rate. There also appears to be a 
general consensus among state and local officials that 
the state's Farm and Open Space Tax Law (36 MRSA section 
1102 et seg.) is not doing what it was designed to do-­
preserve farmland and open space by allowing this land to 
be taxed at its current use rate, instead of its fair 
market rate. 

While there is general consensus that the law is not 
working, there is less agreement as to the reasons. 
Possible explanations include: the penalty provision, 
which might discourage farmers from using the law in the 
first place; the income or the size requirements, which 
may keep a significant amount of property out of the 
program; the application process; and the lack of 

25 



information and education about the program and its 
availability. 

To date, there has been insufficient investigation 
of the problems associated with the Farm and Open Space 
Tax Law, to see if there is a way to make it work more 
effectively. In the next month the Council hopes to 
have the opportunity to fully evaluate how this program 
may be improved in order to meet its stated legislative 
objectives. We will report back to the Commission at 
that time. 
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