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Honorable Ehzabeth M. Schneider

Chair, Joint Standing Committee on State and Local G‘overnment
100 State House Station -

Augusta, Maine 04333-0100

Honorable Christopher R. Barstow ,

Chair, Joint Standing Committee on State and Local Government
100 State House Statlon

Augusta, Maine 04333-0100

. Dear Senator Schnelder Representatlve Barstow and Merubers of the Comm1ttee

I am pleased to submit the attached report, reflecting the findings and recommendations
of the working group I assembled in response to your letter of April 24, 2007. In that
communication, you requested that my office convene an informal working group of
stakeholders to 1mprove the transparency of rulemakmg under the Admmlstrauve
Procedure Act, ' .

The report summarizes the group’s recomm‘endations following four meetings and a
survey of rulemaking agencies. We sought to.complete this report and provide it to the
State and Local Government Comm1ttee pnor to the adj ournment of the First Regular
Session. - .

Of course, I am available to discuss the report and recommendations and I look forward
to continuing to work with you as we strive to enhance the accessibility and transparency

. of the rulerhaking process. As always, you-may contact me at 626-8400 if I can provide
you with any additional materials, answer any questions, or assist you in any way. .

Secretary of State

cc: Anna Broome

148 STATE HOUSE STATION * AUGUSTA, MAINE =« 04333-0148 = TELEPHONE: (207) 626-8400 » FAX: (207) 287-8598

AUG 15 2014
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AD HoC WORKING GROUP REPORT
IMPROVING PUBLIC UNDERSTANDING AND PARTICIPATION IN THE RULEMAKING PROCESS

1. OBJECTIVE

- The Joint Standing Committee on State and Local Government heard LD 734, An Act To Improve
Public Understanding in Rulemaking, during the First Regular Session of the 123" Maine
Legislature, Ultimately, the committee voted Ought Not to Pass on the legislation, but requested
in writing that the Secretary of State convene a working group to pursue further study of the
issues in LD 734 and that those issues be examined, and recommendations be made for future
legislative consideration. This report is the result of the work of that group.

2. METHODOLOGY

The Secretary of State convened a working group consisting of the following people: Rep Ken
Fletcher, R-Winslow, sponsor of LD 734; Andrea Erskine, Regulations Officer for the
Department of Inland Fisheries and Wildlife; Mike Mahoney, Chief Counsel to the Governor and
Karla Black, Deputy Counsel to the Governor; Alan Cobo-Lewis, University of Maine; Don
Wismer, APA Coordinator for the Department of the Secretary of State; Secretary of State Dunlap
. served as facilitator for the group. Assistance was also provided by John T. Smith, Deputy
Secretary of State , .

The group met four times during the months of May and June. In the first meeting, group
members reviewed their charge and generally discussed the ruleinaking process. Further, the
group determined that, in preparing its recommendations, it would be important to consider not
only the laws and policies governing rulemaking, but also how those laws and policies are being
put into practice by rulemaking agencies. To solicit this information, the group developed a series
of questions for rulemaking agencies. Specifically, the group sought to learn how agencies
prepare for and vet rule changes; what information they seek and rely on when constructing rules;'

-how they engage the public; if Governor-appointed citizen panels are utilized; how they apprise
the Legislature of their rulemaking activities; what information the Legislature seelcs and what
role the Attorney General plays in rev1ew1ng their proposals.

F ollowmg the first meeting, surveys were sent to rulemaking agencies. Twenty six rulemaking
agencies -- including department bureaus, boards, commissions, authorities -- responded. Survey
questions and responses are attached in an appendix to this report. In the second meetmg, group
members reviewed agency feedback.

In subsequent meetings, informed by the review of the Administrative Procedure Act and agency

survey responses, the group focused upon those areas with the greatest potential for improvement,
and developed and refined recommendations accordingly.

JUNE 19, 2007 . 1 ’ . MAIN REPORT



AD HoC WORKING GROUP REPORT

IMPROVING PUBLIC UNDERSTANDING AND PARTICIPATION IN THE RULEMAKING PROCESS

3. FINDINGS

There is potential to improve‘transparency in the rulemaking process; and this can be
accomplished through a combination of changes in agency policies and practices; and in

- some cases the laws governing the process (as detalled in the recommendations and

proposed legislation).

While agencies appear to bomply generally with the requirements of APA, there are
significant variations in how they conduct rulemaking; most notably in the mechanisms
and de gree to Wthh they interface vvlth the pubhc during rulemaking, '

There is potential to increase the user-ﬁlendlmess of information made avmlable on the
internet, and there is potential to add additional useful information to help people
interested in or impacted by specific rules to find relevant information quickly.

Agencies often have multiple staff or divisions involved in the rﬁlemaking process and it
is not always be clear to citizens to whom they should direct inquiries about a given

agency’s rules. Providing a'smgle point of contact can allow citizens a quick path to high

level information about an agency’s regulatory agenda as well as to detailed information
and sources relevant to specific rule changes. While this is required in Title 5 Section
8051-A, there is no central rep031t0ry for this information, and thus no easy way for
citizens to identify where to direct inquiries. . :

4. RECOMMENDATIONS

]

JUNE 19, 2007 2

The Secretary of State should work closely with the Board of Directors and management
at InforME to better sort, make searchable, and arrange rulemaking information on
Maine.Gov..

-Agency websites should post or link to adopted rules (all adopted rules are posted

centrally on the Secretary of State’s website), and agencies should post proposed rules as
well, along with other relevant information.

The Secretary of State should work with agencies to assure that each has designated a
person, as required in Title 5 Section 8051-A, to serve as a liaison between the agency and .
the general public, the Legislature, the Secretary of State and the office of the Attorney
General with respect to rulemaking. The liaisons should serve to direct questions from the
public about origins of proposed rules or amendments to existing rules, and to facilitate
access to information supporting proposed rules and amendments. The liaison need not be
the expert, but should be able to direct inquiries to staff who can answer queries in a

timely manner.

MAIN REPORT




AD Hoc WORKING GROUP REPORT
IMPROVING PUBLIC UNDERSTANDING AND PARTICIPATION N THE RULEMAKING PROCESS

o To provide citizens with a single location where all agency liaisons and their contact
information can be found, the Secretary of State should serve as a repository for this
information and should publish the same on the Secretary of State’s website.

o Agencies should make available, where apphcable the names and contact information for
Governor-appomted citizen members of review boards dealing with rulemaking,

e Legislative policy committees should more actively engage public appointees and liaisons
who deal in the rulemaling process, and give thorough review to deparhnental regulatory ~—
agendas. This could be developed through better scheduling, start of session training for
new members and orientation of chairs, or ‘through an amendment to the rules to earmark a
minimum amount of exposure to the process. '

o Inorder to craft better Major Substantive Rules pursuant to statutory directive, agencies :
. should be mandated to conduct public hearings on all proposed Major Substantive Rules L.//
except where, in the case of Emergency Major Substantive Rules, there is a Finding to
' support that the emergency prevents the agency from conductmg a public hearing, (Th1s
is referenced in the suggested statutory changes included in Appendlx A).

e More consistent use should be made of the Factual Basis for rulemalung Not much is /
needed—no more than a one or two sentence executive statement on the purpose of the
rule,

e The Notice of Rulemakin g Proposal (MAPA 3) should be’ redes1gned to include a field
that would contain a summary paragraph that could be easily identified by any member of 7~
the pubhc mterested in the proposed rule. (Anexample of this redesign is included in
‘Appendix B)

o A brief summary of the relevant information considered during construction of the rule o
should be provided at the time of proposal of the rule; and again at adoption, reflecting
* any additional information. (This is referenced in the suggested statutory changes ‘
" included in Appendix A). ‘
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Ab Hoc WORKING GROUP REPORT
IMPROVING PUBLIC UNDERSTANDING AND PARTICIPATION IN THE RULEMAKING PROCESS

"APPENDIX A: Suggested Statutory .Changes to APA
More Fully Describing Factual Bases & Requiring Public Hearing for Major Substantive

Sec. 1. 5 MRSA §8052, sub-§1 is amended to read:

1. Notice; public hearing. Prior to the adoption of any rule, the agency shall give notice as
provided in section 8053 and may hold a public hearing, provided that a public hearing is held if otherwise
required by statute or requested by any 5 interested persons_or if the rule is a major substantive rule as
defined in section 8071 subsection 2 paragraph B..

A public meeting or other public forum held by an agency for any purpose that includes receiving public
comments on a proposed agency rule is a public hearing and is subJect to all the provisions of this

subchapter regardmg public hearlngs

Sec. 2. 5 MRSA §8052, sub-~§§4-A to 4-C are enacted to read:

4-A. Written statement adopted. At the time of adoption of any rule, the agency.shall adopt a

fact sheet, as described in section 8057-A subsection 1, including any additional information that arrived

during the comment period described in subsection 4-B, explaining the factual and policy basis for the

rule.

4-B. Comments and responses. The agency shall list the names of persons whose comments were

received, 1nclud1ng through testimony at hearings, the organizations the persons represent and summaries -

of their comments. The agency shall address the specific comments and concerns expressed about any
proposed rule and state its rationale for adopting any changes from the proposed rule, failing to adopt the

suggested changes or drawing findings and recommendatlons that differ from those exgressed about the

proposed rule.

A. If the same or similar comments or concerns about a specific issue were expressed by different

persons or organizations, the agency may synthesize these comments and concerns into a single comment

that accurately reflects the meaning and intent of these comments and concerns to be addressed by the

agency, listing the names of the persons who commented and the organizations they represent.

B. A rule may not be adopted unless the adopted rule is consistent with the terms of the proposed.
rule, except to the extent that the agency determines that it is necessary to address concerns raised in

comments about the proposed rule, or specific findings are made supporting changes to the proposed rule.

The agency shall maintain a file for each rule adopted that must include, in addition to other documents
required by this Act. testimony, comments, the names of persons who commented and the organizations
they represent and information relevant to the rule and considered by the agency in connection with the
formulation, proposal or adoption of a rule, If an agency determines that a rule that the agency intends to

adopt is substantially different from the p roposed rule, the agency shall request comments from the public
concerning the changes from the proposed rule. The agency may not adopt the rule for a period of 30 days
from the date comments are requested pursuant to this paragraph. Notice of the request for comments must .

be published by the Secretary of State in the same manner as notice for proposed or adoptqd rules.

4-C. Major substantive rule; legislative act. If the adoption under subsection 4-A is final
adoption of a major substantive rule under subchapter II-A, the agency must include in its/written

JUNE 19, 2007 APPENDIX A




AD Hoc WORKING GROUP REPORT
IMPROVING PUBLIC UNDERSTANDING AND PARTICIPATION IN THE RULEMAKING PROCESS

statement citation of the legislative act authorizing final adoption of that rule: or, if authorization is the

result of failure of the Legislature to act under section 8072, subsection 7, the agency must indicate that
fact and identify the date the agency filed the rule for review under section 8072,

Sec. 3. 5 MRSA §8052, sub-§5 is repealed.
Sec. 4. 5 MRSA §8054 is amended to read:
§8054 Emergency rulemalung

1 Emergency If the agency finds that immediate adoptlon of a rule by procedures other than
those set forth in sections 8052 and 8053 is necessary to avoid an immediate threat to public health, safety
or general welfare, it may modify those procedures to the minimum extent required to enable adoption of
rules designed to mitigate or alleviate the threat found Emergency rules shall be subject to the
requirements of section 8056,

2. Agency findings. Any emergency rule shall include, with specificity, the agency's findings with
respect to the existence of an emergency and with respect to any specific necessary procedural
modifications under subsection 1, and such fmdings shall be subject to judicial review under section 8058.
No emergency shall be found -to exist when the plnnaxy cause of the emergency is delay caused by the
agency involved.

3. Emergency period. 'Any emergency rule shall be effective only for 90 days, or any lesser period
of time specified in an enabling statute or in the emergency rule, After the expiration of the emergency
period, such rule shall not thereafter be adopted except in the manner provided by section 8052,

5 MRSA §8057-A, sub-§1 is amended to read:
§8057-A. Preparatlon and adoptlon of rules

In preparing and adoptlng rules, each agency shall strive to the greatest poss1b1e extent to follow
the procedure defined in thls section.

1 Preparation of proposed rules. At the time that an agency is preparing a rule, the agency shall
consider the goals and objectives for which the rule is being proposed possible alternatives to achieve the
goals and objectives and the estimated impact of the rule, The agency's estimation of the impact of the rule
shall be based on the information available to the agency and any analyses conducted by the agency or at
the request of the agency. The agency shall establish a fact sheet that provides the citation of the statutory
authority of the rule. In addition, the agency, to the best of its ability, shall also include in the fact sheet the
following;: :

A.The principal. reasons for the rule;

B. A comprehensive but conclse description of the rule that accurately reﬂects the purpose and
operation of the rule; .

C. An estimate of the fiscal impact of the rule; and

D. An analysis of the rule, including a description of how the agency considers whether the rule
would impose an economic burden on small business as described in section 8052, subsectlon 5-As
and

E. A brief summary of the relevant information considered during construction of the rule:

JUNE 19,2007 ' © APPENDIXA
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APPENDIX B: Redesigned Rule-making Forms

MAPA-3

Notice of Agency Rule-inakmg Proposal / Cover Sheet

AGENCY UMBRELLA-UNIT NUMBER, NAME OF DEPARTMENT, BUREAU. INDEPENDENT AGENCY:

CHAPTER NUMBER AND TITLE OF THE RULE:

TYPE OF PROPOSAL fcheck ona): _
T newrile — partial amendment(s) of existing rule — repeal of rle

= repeal and replace: complete replacement of existing chapter, with fonner version repealed

PROPOSED RULE NUMBER (leave blank - assigned by secrerary of state):

BASIS STATEx\'JENT ; CONCISE SUNMARY
fa driaf explangrion on why this rule is detng proposed and hove itwill operare)

THISRULE {checkone)® ~ — WILL ~ _ WILLNOT  HAVE A FISCAL IMPACT ON -
COUNTIES AND, OR MUNICIPALITIES.

STATUTORY AUTHORITY:

RUBLIC HEARING /if any, glve data, tme, locaiion):

DEADLINE FOR COMMENTS:

CONTACT PERSON fnameadddressphonee-mail of agency comtact person / vule latson):

Please approve bottam poxdon of this fann and
assign appropriate MEASIS number,

APPROVED FOR PAYMENT__- DATE:
' ~ (aurhevized signanos)

FUND AGENCY ORG - APP . JOR OBRIT AMOUNT

JUNE 18, 2007 APPENDIX B




AD Hoc WORKING GROUP REPORT
IMPROVING PUBLIC UNDERSTANDING AND PARTICIPATION IN THE RULEMAKING PROCESS

MAPA-4

Notice of Agency Rule-making Adoption

"|AGENCY UMBRELLA-UNIT NUMBER, NAME OF DEPARTMENT:BUREAU.INDEPENDENT AGENCY:
CHAPTER NUMBER AND TITLE OF THE RULE:

ADOPTED RULE NUMBER (leave blank - assigned by Secretwy of Stare):

TYPE OF ADOPTION (chack onej:
i newrule — partial amendment(s) of existing rule — repeal of mle ‘
— repeal and replace: complete replacement of existing chapter, with fonner version repeated

BASIS STATEMENT / CONCISE SUMMARY
(a brigf explanation on why this rule is deing adopied and hov irwill operare)

EFFECTIVE DATE /o o filled in by Secrewry of Siqie):

CONTACT PERSON (name/addressphone e-mail of agency comact persen / rule laison):

Please approve bowam pordon of this form and
assign appropriate MFASIS number.

APRPROVED FOR BAYNENT DATE:
‘ (authorized Higmaire)

FUND AGENCY - ORG AFRR IOB QBIT. AMOUNT

JUNE 19, 2007 . APRENDIX B



Ab Hoc WORKING GROUP REPORT
IMPROVING PUBLIC UNDERSTANDING AND PARTICIPATION IN THE RULEMAKING PROCESS

MAPA-
Rule-Making Cover Sheet

1, Agency umbrella-unit aumber and name of Department/Bureau/Ind ependent Agency:
2, Chapter number (3 digits ox fewer) and title of the rule;

3 Type: O newrule : O partial amendment(s) of existing rule
repeal of rule a emergency rle
O repeal and teplace: complete replacement of existing chapter, with former version
" simultanaously repealed.

4. Name/phone/e-mall of ngenc_{' contact person;

5. ONLY if this is a MAJOR SUBSTANTIVE RULE undey Title § c. 375 sub-¢.I- A, check one of
the following: O Provisional adoption (prior to Legislative review) O Final adoption
' O Emetgency major-substantive adoption
6. Basis Statement - a brief explanation on why this rule is being adopted and how it will operate.
7. Certification Statement: ], ‘ , heraby certify that

eone aF q*w.‘/d srpwared 10 azopt ridas)
the attached papet document and associated electronic version are true copies of the rule(s) debcrjbed
above. I further certify that ail portions of this rule have been adopted in comphanc= with the requit ements
of the Maine Administrative Procedure Act by the :

on ) .
(oo gf agancy durd vy conmission lnaapondont agensy) . (R

Sigmoture;

urlghned signanes, povsonally slgnad &y 9 pa Py oatpowarad v adayrralas)

Printed nametitle/date of signatnre:

8, Approved as to form and legality by the Attorney General on
’ . . (R

Signature:

foriginal slgnanira, pavsontlly signed by an Asrls o Anovngy Ganera)
Printed Name: '

Filewith the APA Offies, Ssorstary of State, 107 Ste1z House Siztion, Angnste, M (5335, MAPAAL

JUNE 19, 2007 APPENDIX B




Department of Administrative and Financial Services
18 125 Bureau of Revenue Services

 APPENDIX C: SURVEY OF RULEMAKING AGEN CIES

Responding Agencies / All Questions

How do agencies prepare and vet rule chéhges? What
information, either new or from established procedures,
do agencies seek and rely on when constructing rules?

How do agencies engage the public? Do you utilize

. citizen panels appointed-by the Governor?

How do agencies apprise the Legislature of their
rulemaking activities? What information does the
Legisiature seek? What is the Attoney General's
role in reviewing the rulemaking proposals?

Maine Revenue Services (‘MRS") prepares rules in three
circumstances, namely: (1) as directed by the Legislature; (2)
in response to changes in statutory law; and (3) as needed to
address ambiguities in statutory law or to assist taxpayers in
issues of tax administration and compliance. Rules falling into
the third category are prompted by a variety of sources,
including taxpayer guestions, comments from tax professionals,
observations from audits and other taxpayer reviews, and

- internal discussions at Maine Revenue concerning guidance
that we believe is needed.

In preparing rules, MRS uses a collaborative drafting and
review system that involves multiple horizontal and vertical
layers of input within the Bureau, to ensure legal accuracy of
the rule, ease of reading/comprehension, and reasonably .
minimal administrative burden for taxpayers and MRS. For
guidance, we draw upon rules promulgated in other states and
by the federal government.”

“The bureau would consult with stakeholders and interested
parties, as appropriate, prior to beginning the rulemaking
process to receive information (depending on the subject
matter). Once the actual ulemaking is undertaken, no ex parte
communication is allowed. Input or comment by the public,
stakeholders, and interested parties (including Legislators) is
solicited as part of the formal rulemaking process. There have
been -occasions when there is considerable input at a public
hearing and while the rule may not have been substantially
redrafted, sufficient to meet the statutory requirement to hold a
second hearing, however, a second hearing was noticed and
held, nonetheless, in order to ensure as much public
participation as possible. -

Tuesday, June 19, 2007

In aceordance with Maine law, MRS publishes rules for public
comment prior to rule finalization. From time-to-time we aiso
assemble ad hoc working groups of tax professionals to
advise us, prior to publication, on the reasonabléness and

. administrability of proposed rules and rule changes.

N NA Department of Administrative and Financial Services (GENERAL RESPONSE)
. Consultation with the public in general is done in accordance

with the public notice, public hearing and public comment
periods required by law to ensure any interested person-has
the opportunity for input. The goal of the Department, which
we also understand to be the goal of the law, is to ensure
‘necessary information is available to both the public and the
Department, and for any proposed rules to be well and fairly
considered prior to adoption. Stakeholders and other
interested parties, including any other agencies or
boards/commissions may be consulted,-as outlined above. |
am not aware of any all-purpose citizen panél that would be
consulted for rulemaking in general for our depariment, but
any citizen panel with a specific mission that was relevant to
a proposed rulemaking would be considered a stakeholder in
that particular rulemaking process and certainly would be
noticed and welcome to provide comment in accordance with
the rulemaking process.

The vast majority of our rules are routine, technical rules
requiring no direct input from the Legislature and the
Legislature rarely initiates information requests
conceming MRS rules. Accordingly, the Legislature is
generally apprised of MRS rulemaking activities in the
same fashion as the general public.

In our rulemaking process MRS works closely with the
Attorney General's office to confirm that our proposed
rules: (1) are sufficient in form and legality, in accordance
with State rule promulgation requirements and
procedures; and (2) are consistent with positions the
Attorney General's Office is taking on behalf of MRS in -
litigation.

Finally, please note that MRS rules promulgation is
carried out in strict compliance with Governor Baldacci's
Order Regarding Executive Review of Administrative
Rulemaking, issued by the Governor on May 19, 2003.

Most of the rulemaking authority for the department is
routine technical, and as such, is subject to the public
notice requirements of the law. The Department
annually files its Regulatory Agenda (which outlines and
provides notice to the Legislature of anticipated

- rulemaking) with the Executive Director of the Legislative

Council for distribution to committees of jurisdiction, as
required by statute. Depending on the nature of the
rulemaking, a further courtesy notice may be provided to
our legislative committee of jurisdiction when it is
conducted. As required by statute, major substantive
rules are preliminarily adopted with final review by the
Legislative committee of jurisdiction.

The Attomey General's Office always reviews the
proposed rule and provides the final authorization before
final adoption. In some instances, additional consuitation
may be undertaken with the Attorney General's Office
during the actual drafting of the -rule.
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How do agencies prepare and vet rule changes? What
information, either new or from established procedures,
-do agencies seek and rely on when constructing rules?

How do agencies engage the publlc? Do you utilize
citizen panels appointed by the Governor?
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How do agencies apprise the Leglslature of their
rulemaking activities? What information does the
Legislature seek? What is the Attorney General's
role in reviewing the rulemaking proposals?

Department of A.cmculture Food and Rural Resources
01 001 Agriculture General

Division of Quality Assurance & Regulations: When rule
changes are needed it is usualty (1) due to changes in
technology and/or business practices or (2) due to a change in
the law or a directive from the legislature. We generally
examine other states rules and speak with the authorities in
those states, national regulatory agencies, business trade
organizations and local businesses affected by the rule. If the
change is directed by the Legislature, there is usually a group
of stakeholders identified either directly or indirectly.

-Division of Animal Health & Industry: Whether we are revising
or developing a new rule, we convene a stakeholders working.
group to begin the process. Often this involves other state
agencies, but always the regulated community. We prepare a
document prior to commencing the APA process. This
expedites the process, but more imporiantly gives the

regulated community a voice. It does not however preciude us

from proposing contrary revisions or new rules.

01 026 Board of Pesticides Control

The Board holds an annual planning session to review
complaints/problems over the past year and determine if
specific rule changes are needed. The Board also receives
letters from the regulated community and citizen groups
pointing out the need for new rules or amendments to existing
rules. In Plant Industry, state and federal agencies plus the

Division of, Quality Assurance & Regulations: We contact
trade groups and stakeholders once a draft or proposed rule
has been formulated to discuss the issues surrounding
adoption of the rule. This process is somewhat cumbersome
but this way we can identify all of the unforeseen issues and
achieve "buy In" by as many stakeholders as possible prior to
holding a public hearing. If citizen panels are appomted we
will utilize them also.

Division of Animal Health & Industry: We are required to
submit 20 copies of the Fact Sheet to the Legislative Council
who then passes it along to the Joint Standing Committee of
jurisdiction. Often times, we will notify the ACF in writing or
when in session, at a committee briefing. Over the last
several years, the ACF has demanded that most new rules
become major substantive.

Trying to engage the public in the development of a rule while

staying in compliance with the APA is a major frustration.
The onily proper way appears to be with consensus-based
rule making and this is an expensive and lengthy process for

. anything other than the most controversial rule changes.

Once the proposed rule is published by the Secretary of

regulated community are more apt to point out the need for rule- State, the public is notified through mailings and posting on

making than citizen groups. Needed information includes the
number of times a problem has been identified, whether the
problem creates a health.or environmental risk, what the
econamic impact might be and how the problem has been
addressed in other states.

01 015 Maine Milk Commission

The Maine Milk Commission follows the procedure proscribed
in the Administrative Procedures Act (APA). Secondly, the
Secretary of State's Office; (Don Wismer) is very helpful with
procedural questions, deadlines, forms, etc.

01 017 State Hamess Racing Commission

The Maine Harness Racing Commission (Commission) follows

the procedures outlined in Title 5 of the Maine Revised Statutes
. Annotated.

Department of Conservation

Tuesday, June 19, 2007

our websites. We accept comments via e-mail but there is a
downside to this in that it makes it too easy for acfivists from
across the nation to flood the agency with identical form
messages.

The Maine Milk Commission notifies as many interested
parties as possible by e-mail or by regular mail in addition to
the notification requirements in the APA.

The Commission accepts suggested rule changes or new
rules form the industry, staff or within its members. The
Commission then holds workshops to get input into wording
before adverfising any proposed changes or new rules. The

Commission accepts public testimony after advertising its rule

changes in the five major newspapers.

Division of Quality Assurance & Regulations: We send
copies of rulemaking fact sheets to the Legislative

- Counsel. We have only been asked for information by
the Legislature if the rule is major substantive. The
Attorriey General's Office reviews the rule prior to
finalization and again after any changes (due to written
and testimony from a public hearing), this review is
essential to be sure that there are no conflicts wrthm the
rule or with existing laws.

Division of Animal Health & Industry: When revising a
rule, we submit the revisions to the AAG for review and
input. When proposing a new rule, we wait until we
believe we have a "final" draft for his review. Once the
AAG has reviewed, we begin the APA process.

We file the Regulatory Agenda and mention any
potentially controversial rule making to the ACF when
they visit the Department at the start of each session.
Generally the legislators want to know who is going to be
opposed and If it is due to increasing costs. We atways
run our rule-making initiatives by our Assistant Attomey
General before sending notice to the Secretary of State.
The AAG is also consulted before actually sending the

" final rule over for adoption.

The Maine Milk Commission provides the rule-making
FACT SHEET to the Legislative Council for each rule
making as required by the APA. The AG's office reviews
and signs off as required by the APA. Additionally, the
AG's office will provide advice if asked.

The Cover Sheet is forward to the Legislative Council
Office at the time the new rules or changes are forwarded
to the Secretary of State's Office for advertising. The
Assistant Attorney General reviews the proposed rules
before they are advertised to ascertain that they comply
with exnstmg statutes.
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How do agencies prepare and vet rule changes’ What
informaticn, either new or from established procedures,
do agencies seek and rely on when constructing rules?

Department of Conservation
04 059 Bureau of Parks and Lands -

Division staff present issue to Bureau Director and Department
Commissioner, if supported, than list on Department's
regulatory agenda. Next issue(s) are discussed internally and
existing rule is reviewed interneally. Then issues are discussed
extemnally with interested parties such as advisory -
boards/councils.

04 061 Land Use Regulation Commission
At LURC, rule changes get prompted when something happens

to make the agency realize the rule needs updating.
Sometimes they are petitioned to change a rule. -

04 058 Maine Forest Service

For Major Substantive Rules, which typ:cally originate from
legislation (both new and amendments), MFS does the
following:

*[dentify the key issues-debated at the Iegislative hearings;
*dentify the key constifuencies and affected interests;
*Ebnsuit the appropriate technical and policy literature;
*feview other states’ regulations if they exist; and,
-*Ebnvene a working group to develop either general
agreements, a rule, or both.

For quarantine-refated rulemaking that the Forest Health and
Monitoring Divison engages in (routine technical), their usual

- practice is to advertise the process in papers and through direct

contact with stakeholder/constituent groups, conduct a hearing
to accept oral testimony and accept written tesfimony.
Occasionally, when there is no apparent controversy about the

proposed fule changes, they have skipped the hearing process.

How do agencies engage the public? Do you utilize
citizen panels .appointed by the Govermor?

How do agencies apprise the Legislature of their
rulemaking acfivities? What information does the
Legislature seek? What is the Attormey General's
role in reviewing the rulemaking proposals?

Discussions are held with advisory boards/councils and other
interested parties. Sdvisory board established statutorily. In
addition, at times guidance has been provided by Governor
appointed Task Force.

LURC adheres to'the process laid out in MAPA, with formal
hearings and a comment period. The AG's office reviews all
draft rules. The 7-member citizen commission then takes
action during a public meeting.

MFS typically convenes a working group of key
constituencies to assist it in developing a rule. We also
publish notice of our rulemaking on our website and through
email contact with a large fist of interested parties. For minor
routine technical rules, we may simply consulf informally with
key constituencies.

Notification goes to the Legislature when copies of

drafts are sent on “fact sheets” filed with the Legislative
Executive Council. The Legislature seeks copies of
proposed rules. First there is an initial consultation on
issues with A.G.'s office, then they review/edit draft rules,
fand finally they review final rules prior to adoption.

Once a rule is provisionally adopted, i is sent to the
legislative committee of jurisdiction, ACF along with your
office. (It's worth mentioning that committee members
get notice of all LURC meetings.)

It has been our experience that we have had no
legislative feedback on rules that do not fall in to the
Major Substantive category.

The AG's office reviews all draft rules.

Major substantive rules (both new and amendments)
typically originate from legislation. We brief the oversight
committee at appropriate moments and, of course, at the
required legislative hearing on the rule. The oversight
committee typically asks questions about the rule's.
impacts on the regulated community, the costs of
implementing the rule, and the science behind the rule.
We are in constant contact with the Attorney General's
office whenever we develop or amend a major
substantive rule and ensure that we are in complete -
agreement before putting a draft rule out for public
comment as well as publishing a final rule. If the rule is
routine technical, information may be provided to the
oversight.committee via a letter and informal contacts
rather than an official briefing.

Denarmient of Corrections
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How do agencies prepare and vet rule dhanges? What
information, either new or from established procedures,
do agencies seek and rely on when constructing rules?

Department of Corrections
03 201 Department of Comections / General
The information that is relied on by the Department of .
Corrections is primarily suggestions made by Deparimental
staff who have experience with the practical application of the
rules and see the need for changes. Occasionally, legal
advocacy organizations also suggest rule changes. More

recently, changes have been made to Departmental rules in
order to put them into compliance with ACA standards.

Department of Marine Resources

Tuesday, June 19, 2007

How do agencies engage the public? Do you utilize
citizen panels appointed by the Governor?

e b e st

How do agencies apprise the Legislature of their
rulemaking activiies? What information does the
Legislature seek? What is the Attomey General's
role in reviewing the rulemaking proposals?

All proposed rules and rule changes are put out for public
comment and public hearings are always scheduled. This
includes placing copies of proposals in the libraries at the
DOC facilities. As well, copies of proposed rules are sent to
anyone who has asked to be notified. We have not in the
past specifically notified facility Boards of Visitors about rule
making, but this will be implemented for all future rule making

-affecting the facifities.

There is only one rule of the Depariment of Cofrections
that has-been designated a major substantive rule

. requiring legislative approval by the Legislature

(Batterer's Intervention Program). The Legislature is
apprised of this rule per the statute’s requirements. For
all rufes the appropriate documentation is sent to the
Legislative Counsel as required by statute. To this point
in time, the Legislature has rarely sought additional )
information. The AAG assigned to Corrections provides
a preliminary review of all rule making proposals prior to
their submission. In addition, the Attomey General's

office Is asked to approve every rule.and rule change per
the statute.
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How do agencies prepare and vet rule changes? What
information, either new or from established procedures,
do agencies seek and rely on when constructing rules?

Department of Marine Resources

13 188 Marine Resources - General
Marine Resources regulations are initiated by industry
representatives through established counci! groups, pubic

request, and commissioner's office or via the petition process
as outlined in Maine Administrative Proceduies Act (APA). In

How do agencies engage the public? Do you utilize
citizen panels appointed by the Govemnor?

Prior to rulemaking if an applicable induétry council or group
is established then staff meets and discusses the proposal.
Depending on the issue this may be.a few information

meetings with the council or public, or it may take years, (the

accordance with the APA and Department of Marine Resources  salmon health rules took 5 years). Or it may require a

statutes emergency regulations have exception to this step.

The format of construction in a literal sense follows the

guidelines in the APA. The practical usage is developed -

"through a combination of what should make sense to the public

user (typically the commercial and recreational fisheries and

similar marine water users), enforcement, department staff and
" legal review by the agency's Assistant Attomey General.

Tuesday, June 19, 2007

questionnaire/referendum council approval process such as
in the lobster management zone system.

At the time of rulemaking the APA procedures of pubic notice *

in the 5 major newspapers is followed; and add local

newspaper(s) notice if applicable. Utilize newsletters such as

the Lobster Newsletter of informational updates or for
hearings if it can meet the legal deadlines established by the
APA. Post on the Department's web site, this is also
referenced in the newspaper notices. Direct mailing to
established rulemaking mailing list(s), applicable industry

council, working group, task force, license hoider [ists (usually
‘past and present year with duplicates removed), etc.

Emergency regulation notifications follow the APA and
Department statutes; typically emergency rule notices -

includes newspaper notices, web postings, emails to industry
and enforcement/warden lists and in the case of shellfish the

telephone hotline."

Following the close of the comment period when rules are
reviewed and voted upon by the Department of Marine
Resources Advisory Council copies of the Advisory Council
meeting agenda, the basis statement and summary of
comments are also forwarded to persons who attended or

- submitted written comments so they are made aware of the

next step in the rulemaking process. In accordance with the
APA all adopted agency regulations are published in the
Secretary of State’s Notice of Rulemaking Column inthe 5°
major newspapers. Additionally, depending on the rule

content there is a follow up education phase of notification to
the applicable license holder or general public by this agency.

This may be done through direct mailings, Marine Patrol
personnel, informational material added to the next license

- renewal notice, the DMR web page, newsletters, etc.

Citizen panels appointed by the Governor are utilized. To

name a few: the DMR Advisory Council, Aquacuiture Advisory

Council, Commercial Fishing Safety Council, Fish Heaith
Technical Committee, Lobster Advisory Council, Lobster
Zone(s) (A, B, C, D, E, F and G) Management Council(s),
Recreational Marine Fisheries Advisory Council, Scallop
Advisory Council, Sea Urchin Zone (1 & 2) Council, and the
Soft-shell Clam Advisory Council

How do agencies apprise the Legislature of their

“rulemaking acftivities? What informafion does the

Legislature seek? What is the Attorney General's
role in reviewing the rulemaking proposals?

Prior to rulemaking that rulemaking activity information is
directed by Deputy Commissioner David Etnier unless a
Legislator has requested to be on a specific mailing fist or
is a member of a respective council such as a Lobster

- Zone Management Council. At the time of rulemaking

filing with the Secretary of State’s Office the APA
procedures are followed that require 20 copies of the Fact
Sheet be filed with the Legislative Council.

Typically few questions come directly to staff or )
regulations officer from Legislators; questions generally
are directed to the Legislature’s liaisons’ Deputy  *
Commissioner David Etnier and Deidre Gilbert for Marine
Resources. .

In the case of major substantive rulemaking in
accordance with the APA procedures copies of the basis
statement and summary of comments along with most of
the APA forms are submitted to the Marine Resources
Committee for their review and consideration following
the same review and vote by the DMR Advisory Council
in the provisional major substantive rulemaking step.

The Assistant Attommey General (AAG) for Marine
Resources (Mark Randiett) is provided a draft prior to
rulemaking filing with the Secretary of State’s Office for
legal content review. Following the public hearing(s) and
comment period the AAG is again requested to review
the APA forms, basis statement, summary of comments
and agency responses for legal content. Whereas the
AAG is required to sign an adopted regulation the draft

“review is also considered a time saving step to avoid

unnecessary repromulgation or starting over of a
rulemaking process should it not meet legal muster.
Repromulgation can aiso be costly as the notices in the
newspapers and mailings would need to be repeated.
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How do agencies prepare and vet rule changes? What
information, either new or from established procedures,
do agencies seek and rely on when constructing rules?

How do agencies engage the publlc‘7 Do you utilize
citizen panels appointed by the Governor?

How do agencies apprise the Legislature of their
rulemaking acftivities? Whaft informafion does the
Legislature seek? What is the Afformey General's ®
role in revtewlng the rulemaklng proposals7

Department of Professional and Financial Rezzulaﬁon
02 373 Board of Licensure in Medicine

The Board first enacts policies which are ﬁplemented and their In addition to the processes described which solicit input from

_impact monitored over time. When it appears rule making is in

order staff makes contact with medical boards across the
country to determine multiple solution options to the-issues in
question. Staif then drafts documents which receive muitiple

. reviews by the board. Then informal feedback is collected from

the interested parties — Maine Medical Association, Maine
Hospital Association, and DownEast Association of Phys:cxan
Assistants.

Ultimately, the board must approve a proposed rule. The
proposed rule and related documents are then sent to the
Assistant Attorney General who-advises the board and to the
Commissioner for executive review in preparation for
commencement of the APA rulemaking process.

02 029 Bureau of Financial Institutions (formerly Bureau of Banking)

Rulemaking proposals are prepared by Bureau of Financial

Institutions staff with the assistance of a staff attorney and then

reviewed by the Superintendent, the Commissioner of DPFR
and an assistant Attorney General, as required by the
Executive Order 17 FY 02/03.

The Bureau does not do a significant amount of rulemaking.

Generally, the Bureau creates rules when directed to do so by

statute, though rulemaking is used to clarify law as

appropriate, The need for rulemaking may become apparent -

through examination of financial institutions or after receiving

requests for clarification of the Banking Code by the regulated

industry.

Tuesday, June 1 9, 2007

concemed professionals, the board posts proposed rules
drafts on its website and invites public comment:

Citizen panels are seldom used in rules drafting since tfie
subjects are usually technical and specific to medicine.
However 3 of the nine board members are public members,

. whose input is invaluable. They do seek comments on issues

of concem. In addition, the board maintains an “interested
parties” list, and all proposed rules are sent out for drscussxon
in a form of consensus rule maklng

The Bureau publicizes rulemaking proposals as required by
the APA. Rulemaking notices are placed on our website and

. sent to lists of interested parties via email. The Bureau does

not utilize citizen panels. Most rulemaking takes place-
without a hearing. The public is given an opportunity to
submit comments on proposed rules. The Bureau evaluates

comments and incorporates suggestions as appropriate. The -

comments, and the Bureau’s response, are ava”lable to the -
public. - .

All rulemaking efforts ufilize the full public notice process
of the Secretary of State’s Office. There are extensive
requirements in the APA for legislative filings by
rulemaking agencies that are followed. These include
submissions during the rulemaking process and the
annual filing of the legislative agenda through the
Secretary of State.

The pre-legal review required by Executive Order is
performed by the AAG who generally advises the board.
For final approval, OLR sends the adopted rule to the
AAG division chief, who assigns the statutory review to
an AAG, as per the APA, who was not involved in the

development of the proposed rules.

The Bureau provides nofice to the Legislature via the
Executive Director of the Legislative Counsel as provided
by 5 MRSA§ 8053-A. The notice includes a fact sheet
outlining the reasons for the rule, a description of the rule
and estimate of fiscal impact. Thus far, the Bureau has
only engaged in routine technical rulemaking.

The Office of Attorney General has two roles in the

~ rulemaking process. First, under Executive Order 17 FY

02/03, prior to issuing notice of rulemaking and
submitting a proposed rule to the Secretary of State for
publication, the Bureau first seeks a legal Pre-Review
from the Office of Attorney General. This is an informal
review as to form and legality. The second review comes
at the time of adoption and is required by 5 MRSA
§§8052(7)(B) and 8056.
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How do agencies prepare and vet rule changes? What
information, either new or from established procedures,
do agencies seek and rely on when constructing rules?

How do agencies engage the public? Do you utilize
citizen panels appointed by the Governor?

How do agencies apprise the Legislature of their
rulemaking activities? What information does the
Legislature seek? What is the Aftorney General's
role in reviewing the rulemaking proposals?

Department of Professmnal and Financial Regulation
02 031 Bureau of Insurance

Rulemaking proposalis are initially prepared by Bureau of
Insurance staff and then subject to review by the
Superintendent of insurance, the Commissioner of DPFR and
an Assistant Attorney General, as required by Executive Order
17 FY 02/03, prior to initiation of the A.P.A. proposal process.

The Bureau does a significant amount of rulernaking and
information relied on may vary. Freguently the statutory -
authority for the rulemaking or other information provided by
our committee of jurisdiction gives direction. In many cases,
keeping in mind tha‘( our regulated industry is a national
industry for whom uniformity of state laws is a consideration,
the Bureau refies on National Association of Insurance
Commissioner's Model Rules. In some cases, agency staff
will need to create a proposal for consideration based on the
agency's experience and judgment.

Tuesday, June 19, 2007

All rulemaking proposals are publicized through the .
consolidated rulemaking ad, on the Bureau's website, through
‘mailings to the interested persons list and, in appropriate
cases, through publicafion in appropriate trade journals. The
Bureau of Insurance has converted much of our interested
persons mailings to e-mail. This reduces expense and gets
rulemaking correspondence to interested persons faster.
Interested persons can still receive hard copies if they desire,
however we found that the vast majority preferred electronic
notification.

It should also be noted that a significant number of Bureau of
Insurance rules are based on National Association of
Insurance Commissioner (NAIG) Model Regulations. These
models have been developed after a substantial process

which includes input from industry representatlves aswellas

funded consumer advocates.

Recently the Superintendent of Insurance has initiated
consensus-based rulemaking with respect to two specific
proposals that were particularly controversial. One of those
projects has been successfully completed while the other is
pending. .

Last of all, in determining whether to conduct rulemaking with
or without hearing, the Bureau of Insurance tries to err on the
side of caution. Typically, the agency will hold a rulemaking
hearing on all but the most rote, noncontroversial proposals.

Former Governor King issued an Executive Order directing
agencies to review all existing rules. The Bureau of
Insurance’s rule review utilized stakeholder panels that
reviewed and made recommendations with respect to all
agency rules. These stakeholders were invited by the agency
to participate in the process, were not formally appointed by
the Govemnor and received no compensation from the State
for their services. To the extent the recommendations
suggested amending existing rules, amendatory proposais
were then subject to the formal rulemaking process.

Other than that, the Superintendent of Insurance has not
utilized citizen panels appointed by the Governor with respect
to any rulemaking function.

Notice to the Legislature is given as provided in 5
M.R.S.A. §8053-A. Additionally, a number of legislators
are on our interested persons fist. Also, our regulatory
agenda is filed with the Executive Director and is on the
agency’s website.

Members of the Legislature rarely seek information from
the Bureau of Insurance regarding rulemaking proposals
during the rulemaking process beyond the A_P_A. filings
that are made. Of course, there are additional ~

-requirements with respect to legislative consideration of

major substantive rules per the APA.

The Office of Attomey General performs two reviews with
respect to all rulemaking: (a) a pre-proposal review done
pursuant to Executive Order 17 FY02/03 (which the
Bureau had previously sought of its own initiative), and
(b) the preadoption review required by the APA.
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How do agencies prepare and vet rule changes? What
information, either new or from established procedures,
do agencies seek and rely on when constructing rules?

Rulemaking proposals are initially prepared by Office of -
Consumer Credit Regulation staff and are then reviewed by the
Director, by the Commissioner of DP&FR and by an Assistant
Attorney General prior to initiation of the APA proposal
process. The Office does a moderate amount of rulemaking,
and we rely on a wide variety of sources of information.
Frequently, the Legislature gives direction through the wording
provided in the statute that authorizes the rulemaking. In other
cases, members of the committee of jurisdiction provide clear
guidance. In some cases (for example, Truth-in-Lending and
Truth-in-Leasing), federal laws or regulations provide set forth
model language. In other areas (e.g., the agency's recent
regulation addressing initial and continuing education
requirements for loan officers), input from the public and
affected industries is the primary source of information.

02 041 Ofiice of Licensing-and Registration

More and more, the OLR boards appoint a rules committee to
work with board staff and the OLR staff attoiney to frame
Issues, research approaches and prepare drafts. Some boards
(in particular, the Manufactured Housing Board) will include non-
board members on the rules committee. Ultimately, the board
must approve a proposed rule. The proposed ruie and related
documents are then sent to the Assistant Attorney General who
advises the board and to the Commissioner for executive

review in preparation for commencement of the APA

rulemaking process. -

The OLR boards that do not inciude non-board members on a
rules committee do not seek formal input from affected
professionals or the public when formulating the proposed rule.
However, &t is not uncommon for board members to discuss
proposed rules or circulate drafts at professional conferences.
Board staff and the OLR staff attorney will frequently make
informational and resource contacts.

Tuesday, June 19, 2007

Department of Professional and Financial Regulatlon
02 030 Office of Consumer Credit Regulation

How do agencies engage the public? Do you ufilize
citizen panels appointed by the Govermnor?

e ot o s b e oAb s+ = @ a

How do agencies apprise the Legislature of thelr
rulemalking activities? What information does the
Legislature seek? What is the Affomey General's
role in reviewing the rulemaking proposals?

Rulemaking proposals are publicized through the state's
consolidated rulemaking advertisement, on the Office's
website, and through mailings to interested persons. Our
agency develops interested parties e-mail lists, using e-mail
addresses developed during legislative consideration of the
laws that form the basis for rulemaking. Notification by e-mail
reduces expenses and delivers rulemaking proposals to
interested persons faster than printed and mailed notices.

Our Office has determined that, when addressing a
controversial area (for example, loan officer education, or
predatory lending standards), the most efficient way to
proceed is to schedule and hold a public hearing. This
process brings all viewpoints out, and resuits in submission of
written and verbal testimony. It also helps the disparate
parties to understand the breadth of opxmons on complex
issues. .

To date, our Office has not utlllzed citizen panels with respect
to any rulemaking function.

The OLR boards are citizen panels. But the OLR boards
rarely engage in consensus rulemaking. Again, the,
Manufactured Housing Board has been maost active in
seeking industry input when formuiating proposed rules.

Once the APA process commences, the OLR boards send
the proposed rules to that board's list of interested persons.
Although the APA only requires agencies to keep citizen
requests for. proposed rules on file for one year, OLR boards
keep names on their interested persons list indefinitely. The
boards also post APA notices and proposed rules on the OLR
web site.

Virtually all rules proposed by the OLR programs are

scheduled for public hearing. Usually, the hearing takes place

as an agenda item during a regular board meeting. For
boards that meet infrequently, a rulemaking hearing may be
separately scheduled.

Notice to the Legislature is given as provided in 5 M.R.S.
§BO53-A. Additionally a number of legislators are on our
interested persons list. Finally, our regulatory agenda is
filed with the Legislature's administrative office.

Members of the Legislature often participate in the APA
process, if the area under consideration (e.g., predatory’
lending) has important legislafive policy or constituent
ramifications. Other than that, Legislators usually rely on
the APA filing materials and do not seek additional
edification.

In addition to the pre-adoption review required by the
APA, the Director of Consumer Credit Regulation usually
utilizes a procedure wherein an assigned Assistant
Attorney General reviews rulemaking proposals prior to
their formal proposal. This reduces the risk that a
proposed rule will make s way through the process only
to encounter issues in the late stages of adoption. The
two reviews are conducted by different Assistant
Attomeys General.

" There are extensive requirements in the APA for

legislative filings by rulemaking agencies that the
committee members must familiarize themselves with.
These include submissions during the rulemaking
process and the annual filing of the legislative agenda
through the Secretary of State.

When rules development is done by a-board proper (as
opposed to a rules committee), one OLR AAG
participates extensively in the process. Because AAGs
rarely attend rules commiftee meetings there is no
participation by AAGs in rules development at rules
committee meetings. ’

The pre-legal review required by Executive Order is
performed by the AAG who generally advises the board
or program. For final approval, OLR sends the adopted
rule to the AAG division chief, who assigns the statutory
review to an AAG, as per the APA, who was not involved
in the development of the proposed rules.

Page 8 of 14




S - =

How do agencies engage the public? Do you utilize
citizen panels appointed by the Governior?

How do agencies prepare and vet rule changes? What
information, either new or from established procedures,
do agencies seek and rely on when constructing rules?

How do agencies apprise the Legislature of their
rulemaking activities? What information does the
Legislature seek? What is the Atforney General's :
role in reviewing the rulemaling proposals?

Department of Professional and Financial Regulation
02 032 Office of Securities '

As described in the responses of the other DPFR agencies, the
Office of Securities follows the APA and Executive Order 17 FY
02703 in formulating rule proposals, engaging the public and
notifying the Legislature, and thus, the following points relate

" only to matters that are unique to our operation.

Locally, we follow the custormary procedures, including
nofifying persons on our “interested persons” list. In this -
regard, the Securities Subcommittee of the Maine Bar
Association tends to be a major player in our rulemaking (on
occasion, they may also seek to initiate the process by
requesting that we adopt a rule). Although we would certainly
welcome participation by the “general public,” what we do is
too arcane and too removed from their daily lives to expect

* that to occur. 1t is, however, our general practice to schedule
hearings in connection with proposed rulemakings.

The Office of Securities does only a limited amount of
rulemaking. Concurrent with the passage of our new Securities
Act, which took effect Dec. 31, 2005, we did rather extensive
rulemaking, but we have not adopted any rules or rule changes
since then. ’

A significant number of our rules are based on model or
uniform-rules, which in. the securities field are adopted by the
North American Securities Administrators’Association
("NASAA". It bears noting that NASAA has its own procedures
for adopting model rules, which generally result in extensive
participation by interested segments of industry, and thus,
when we propose to adopt a Maine version of a uniform rule, it
has usually gone through a rather thorough vetting process.
Indeed, on some matters, the interested parties tend to as
concemed with uniformity as they are with substance.

02 322 State Board of Licensure for Professional Engineers

The Board of Licensure for Professional Engineers follows

Rulemaking is publicized through the consolidated rulemaking Notice to the Legislature is given as provided by 5 MRSA

A.PA. and Executive Order 17FY 02/03 in formulating rule
proposals, public input and Legislative notification. Rulemaking
proposals are prepared by staff with review and concurrence
from the board. ’

Tuesday, June 19, 2007

ad, on the Board’s website and in the Board's Spring or Fall
newsletters. If the rulemaking is determined controversial (5
MRSA sec. 8052 sub-sec 1) a public meeting is held. A-
recent example was the rule requiring mandatory continuing
education for engineers, a hearing was held. All comments

from the public hearing or letters received from the public are

evaluated and incorporated as appropriate.

sec. B0O53-A,

The office of Attorney General performs two reviews with .
respect to all rulemaking: (a) a pre-proposal review done
pursuant to Executive Order 17 FY 02/03 and the pre-
adoption review required by the A:P.A.
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How do agencies prepare and vet rule changes? What -
information, either new or frormr established procedures,
do agencies seek and rely on when constructing rules?

Preparing and vetting rule changes: for the Board of Nursing, _
this is generally in response to legislative changes though
statute. . )

1 do not put office policy and procedure in rule UNLESS it has
impact on ficensee and is an enforceable type of thing.
Information that we seek and rely on comes from the nursing
community who is regulated. | contact the appropriate
organizations to inform them of possible rule change- and
conversely, recejve information from nursing community about
changes in practice, etc. that may impact our rules. We rely on
the expert testimony of nursing organizations - and nurses
themselves for those issues that are directly related to
technical practice of nursing.

Department of Public Safety
.16 219 Department of Public Safety - General

DPS generally prepares amendments to an existing rule via
internal agency discussions and through review and in
consideration of the statutes to which the rule relates. Prior fo

" engaging in rulemaking, DPS might consult with persons or
organizations that may be able to inform DPS' thinking with
respect to.matters or issues that the agency eventually may
seek to address through the promulgation of a new rule or by
the amendment of an existing rule. Information also might be
sought from sources that are generally available to or
accessible by the public, e.g., the internet, other States'
govemment agencies, the federal government.

Executive Department

Tuesday, June 19, 2007

" Department of Professional and Financial Regulation
02 380 State Board of Nursing

How do agencies engage the public? Do you utilize
citizen panels appointed by the Govermor?
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How do agencies apprise the Legislature of their
rulemaking activities? What information does the
Legislalure seek? What is the Affomey General's
role in reviewing the rulemaking proposals?

Engaging the public: nursing organizations, employers of
nurses, licensees, consumers constitute our public. We post
the notice in the 5 major newspapers and also post potential
rule changes on our web site.

Cannot think of any situation in the nursing world where
“citizen panels * appointed by governor would be pertinent or
even useful. We do have two consumers on the Board who
are active and bring their perspective to matters before the
Board- including proposed rule changes.

DPS engages the public in the rulemaking process in
accordance with the applicable public notice and comment
provisions/requirements of the Maine Administrative
Procedures Act (MAPA). No, DPS generally does not utilize
citizen panels appointed by the Governor when the agency
engages in rulemaking. ’

The Legislature gets copies of the proposed rule change
as prescribed through the APA: 20 copies of documents
go to the Executive Director of Legislative Council within
the.designated time period. Never been asked for any
information by the Legislature regarding our proposed
rule changes (at least not in the 15 plus years | have
been here). 1like to think that is because the proposed
rule change is clear, concise and well reasoned.

The AG's role is to review the proposed rule terms of

-congruence with the law and following the APA process

correctly.. -

We do our best.to keep nules to a minimum so as to. not
overburden the regulated community - and also because
professional practice changes constantly, one couid have
a "rule’ today that is out of date tomorrow (no

exaggeration herel)

DPS informs the Legislature of the agency's rulemaking
activities in accordance with applicable
provisions/requirements of the MAPA. The Legislature
generally has not sought information from DPS about
rules that are being promulgated or amended by the -
agency. The Depariment of the Attorney General
generally will review a proposed new rule (or proposed
amendments to an existing rule) prior to the initial filing of
the proposed new rule (or rule amendments) by DPS with
the Secretary of State's Office, and—per the MAPA-—must
review the new rule (or rule amendments) as to form and
legality after DPS has formally adopted the new rule (or
the amendments to an existing rule).
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How do agencies prepare and vet rule changes’? What
information, either new or from established procedures,
do agencies seek and rely on when constructing rules?

Executive Department
D7 105 State Planning Office
How rules are prepare and vetted:
Bormal and informal meetings of stakeholders

-Qirculate drafts to stakeholders via e-mail
*Web posting with space for submitting comments

Information sought and relied on: i
-linpact of rule on regulated parties from stakeholders and
advocates

<echnical expertise of other state agencres

‘Technical expertise of staff

‘Dechnical expertise of advisory professionals (professional
associations, consultants, Attorney General's Oﬁ'lce)
+Oensus data :

Independent Agencies

84 457 Finance Authority of Maine
Rules are drafted by counsel and vetted within and without the
.agency. We seek input from various constituencies and
pertinent advisory councils. We seek pertinent information
from likely affected parties and rely on past experience and
plain language when construing rules.
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How do agencies engage the public? Do you utilize
citizen panels appointed by the Governor?

How do agencies apprise the Leg/slature of their
rulemaking activities? What information does the
Legislature seek? What is the Attomey General's
role in reviewing the rulemaking proposals?

Means of engaging the public:

*Web posting

*[egalads

+Gtakeholder meetings open to the public

<egislative forums open to the public

Notices to citizens that have requested to receive rule
notices

Citizen panels appointed by the Govemor are not utilized.

Typically, before undertaking a rule change, FAME engages
the public, especially major consfituencies who may be
affected by the rule; For example, a rule affecting a
statutorily created entity such as the Advisory Committee on
Medical Education would necessarily result in us consulfing
the membership of that body. Also, a rule affecting a -
particular community such as commercial loan or student
loan lenders would have us consuit the appropriate -
nonstatutory Lender Advisory Committee. We seek to learn
what best meets their needs and is most appropriate under
given parameters. We engage the public by holding regular
public hearings and, pursuant to law, observmg public
comment periods.

The Legislature is apprised of rulemaking activities by:
«Bresentations to oversight committee

~B-mail notices to oversight committee

[egislative review and formal public hearing for major
substantive rules

The Legislature seeks

[pact or burden of the rule on regulated party
«Understanding of consistency of proposed changes
with legislative intent

The Attomey General’s role in rewewmg the rulemaking
proposals:

*Edvises SPO on its rule-making authority

~Reviews proposed changes for consistency with state
laws

~Reviews proposed changes for mtemal conslstency
within the proposed rule

*Beviews proposed changes for proper legal
construction :

-Binal review as required by APA before adoption

We apprise the Legislature of rulemaking activities by
reporting to the Legistative Council and various oversight
committees. We provide copies of rulemaking agendas
and copies of proposed rules to the Secretary of State
and the Legislative Council who, in tum, nofify the public
and the oversight committees of our proposals. The
Attorney General reviews all such proposed rule changes
before the public comment period and. again prior to
finalization. ~
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How do agencies prepare and vet rule changes? What
information, either new or from established procedures,
do agencies seek and rely on when constructing rules?

How do agencies engage the public? Do you utilize

How do agencies apprise the Legislature of their
citizen panels appointed by the Governor?

rulemaking activities? What information does the
Legislature seek? What is the-Atforney General's :
role in reviewing the rulemaking proposals7 )

PR e e R I

Independent Agencies
90 590 Maine Health Data Organization

Prior to initiating the APA process, the MHDO confers with

In accordance with Title 5, Chapter 375, Maine Administrative
impacted parties to ascertain the potential impacts .of the

In accordance with Title.5, Chapter 375, Maine
Procedure-Act, the MHDO sends a copy of the proposed rule

proposed rnule changes. In accordance with Title 5, Chapter
375, Maine Administrative Procedure Act, the MHDO then

prepares a first draft in the format established by the Secretary

of State (SOS). New nule language text being proposed is
“underlined” and deleted language is “struck through®. The
MHDO relies on the Administrative Procedures Act (APA)

packet containing the proposed rule and necessary APA
forms to the SOS no later than 12:00 P.M. on Tuesday prior
to the week (Wednesday) the nofice is expected to appear in
the newspaper. Notification of proposed and final rule -
changes are published in the Legal section in three major
newspapers inciuding, the Bangor Daily News, Kennebec

Administrative Procedure Act, the MHDO prepares a
regulatory agenda containing a list of rules the MHDO
expects to propose prior to the next regulatory agenda. .
This agenda is prepared in the format outlined by the
SOS and sent to Don Wismer, APA Coordinator, Bureau
of Corporations, Elections and Commissions at the SOS
and to David Boulter, Executive Director, Legislative

process for guidance when the agency initiates changes and/or
the addition of rules as governed by MHDO statutes, Title 22
" Chapter 1683 §8704, sub-section 4.

Journal, and Portland Press Herald. In addition, the MHDO
maintains a list of “interested parties™ for all of its’ rulemaking
changes and notifies thesé recipients of any proposed/final
changes to the rules. Anyone can call and request their
name be added to this list at any time. Public hearings are
held for all proposed rulemaking changes and allows for -
public comments for 10 days following the hearing date. In
addition, the MHDO periodically reviews the list by surveying
recipients on the list and asking them if they wish to continue
to be notified of the MHDO’s rulemaking activities. The
MHDO operates-under the supervision of a 20 member Board
of Directors appointed by the Governor representing the
interests of providers, payers, business, and consumers. The
MHDO Board is the legal entity responsible for reviewing and
adopting all MHDO rules.

Council within the required timelines. The MHDO has
three sets of rules (Chapters 100, 120, 270} which have
been categorized as major substantive rules.

All major substantive rules require Legislative Resalves

"to be printed and subsequent public hearings to be held.
An MHDO representative attends the public hearings and
work sessions to answer any questions that may arise
from the committee discussion. Questions include the
documented cost benefit of the rule change (if any) and

_ other data/informiation that may be available to support
the rule change. In addition, as outlined in the APA
process, both routine technical and major substantive
proposed rule changes are sent to the Legislative Council
within a day or two of filing with the SOS.

'

The Attomey General's Office is utilized in the
preplanning phase prior to the APA process and dunng
the APA process for review of the form and legality of the
rule change. The preplanning process includes review of
the rule text prior to the submission of the proposed rule
packet to the SOS announcing the “proposed rule
change” and the “final adoption™ of the rule change.
Major substantive rule changes are sent to the Attorney
General's Office for provisional adoption as well.
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How do agencies prepare and vet rule clianges’é What
information, either new or from established procedures,
do agencies seek and rely on when constructing rules?

Independent Agencies
99 346 Maine State Housing Authority

MaineHousing relies on its own data and research and on input
from affected parties in drafting rules. This year in connection
with the Low Income Housing Tax Credit Rule, Maine Housing
held an initial meeting with developers and other interested
parties to hear their suggestions for changes to the existing rule
and to get feedback on changes MaineHousing was
considering based on its experience and research.
MaineHousing held a subsequent meeting in which it outlined
the changes it intended to make to the rule and received
additional feedback. With respect to the Homeless'Programs
Rule, MaineHousing invited shelter providers to meetings in
Lewiston and Bangor to give their input on the rule.
MaineHousing compiled and disseminated the feedback from
the shelters. The Statewide Homeless Council spent months
coming up with proposed minimum standards for shelters and
a new funding formuia for the rule. The shelter providers were
again invited to meetings in Bangor and Lewiston, this time to
respond to the proposed new standards and formula: For the
Home Energy Assistance Program Rule, MaineHousing
reviewed its data from last year's program and sought input
from the MaineHousing Commissioners on amending the rule.
In each case a draft of the proposed changes was
subsequently drafted and presented to the MaineHousing
Commissioners for approval to begin rulemaking, which
includes notice to interested parties, published nofice in 5
major newspapers across the state, receiving public comment
on the proposed changes at a public hearing, and receiving

- written comments.

90 351 Workers Compensation Board

The staff of the Workers' Compensatlon Board prepares drafts
of rule changes. Ideas for rules can come from the Board, the
public, or be drafted in response to legislative mandates.

A How do agencies engage the public? Do you utilize

citizen panels appdinted by the Governor?

‘How do agencies apprise the L egisiature of their
rulemaking activities? What information does the
Legislature seek? What is the Affomey General’s
role in reviewing the rulemaking proposals?

The MaineHousing Board of Commissioners, appointed by

- the Governor, approves the commencement of rulemaking, is

present for the public hearing, and makes the final approval of
the proposed changes. By statute the Commissioners
include a representative of low income persons, a resident of
subsidized housing, and a banking representative. The
Commissioners currently also include a real estate broker
who is on the board of a community action agency, the
executive director of a shelter, a University of Maine
professor, a property manager, and the Treasurer of State of
the State of Maine.

In addition to engaging the public through the APA process,
the Board, during public meetings, discusses drafts of ’
proposed rules, votes to propose rules through the APA
process, and discusses and finally adopts or decides not to
adopt, rules. The Board has'not used cifizen panels but has
utilized conserisus based rulemaking groups.

MaineHousing annuatly distributes a rulemaking agenda
to the Legislative Council. Upon Board approval to
commence-rulemaking on a specific rule, a nofice is sent
to the Legislative Council together with copies of the Fact
Sheet in connection with the proposed amendment. A
copy of the proposed amendment is also-sent to the
Attorney Generals office for informal legal pre-review.
After adoption of the amendments by the Board, a copy
is sent to the Aftorney General's office for approval as to
form and legauty

In addition to the annual regulatory agenda, copies of fact
sheets for all proposed and finally adopted rules are

_ provided to the Legislature. The Board's rulemaking

activity is sometimes the subject of discussion before the
Labor Committee; otherwise, the Legislature has not
sought information directly from the Board.

The AG's office conducts a legal pre-review and
reviews rules that are finally adopted.

Public Utilities Commission
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How do agencies prepare and vet rule changes? What
information, either new or from established procedures,
do agencies seek and rely on when constructing rules?

How do agencies apprise the Legislature of their
rulemaking activities? What information does the
Legislature seek? What is the Attomey General's . *
) role in reviewing the rulemaking proposals?

How do agencies engage the public? Do you utilize
citizen panels appointed by the Governor?

Public Utilities Commission
65 407 Public Utilities Commission - General

The PUC typically conducts a rulemaking, for either a new or
amended rule, when the Legislature by statute directs that a
rule be adopted {either major substantive or routine technical
rules); when circumstances change causing the need to amend
an exisfing rule or create a rule; or when experience .
demonstrates that an existing rule is not operating as onglnally
anticipated. Publication, notice, hearings, and comments are
conducted pursuant to the requirements of the Maine -

Most of our rules relate to the operations of utilities. Large
customers often participate and the Public Advocate
represents the using and consuming public, including
residential customers. Any member of the public who has
_previously participated in a similar rulemaking or case will be
notified of a new rulemaking on a related topic: Our statutory
_authority in Title 35-A includes n¢ citizen panels appointed by
the Governor. The Commission’s Emergency Service Bureau

We provide twenty copies of proposed rules to the :
Executive Director of the Legislative Council as required i
by the MAPA. If members of the Utilities and Energy {
Committee have shown a particular interest in a rule, the ‘
PUC .sometimes sends the Notice of Rulemaking to every |
Committee member directly. However, the Legislature

rarely seeks information on pending rules. The Attorney

General plays no role in reviewing proposed

Administrative Procedure Act (MAPA). For new rules, the PUC
sometimes first initiates an “inquiry” as permitted by the PUC’s
procedural rules, Chapter 110 § 1201-1208, in order to gather

preliminary information to help inform the PUC as to whethera

rulemaking is necessary and what policies should be included
in the rule. Notice of a formal rulemaking, or an inquiry, are
sent to mailing fists of persons who have previously expressed
an interest in the topic or area.

Tuesday, June 19, 2007

does consult with the E-911 Council as provided for in 25
M.R.S.A. § 2925.

rulemakings. The Commission has ten attorneys on staff

. who are involved in drafting and revnewmg all proposed

rules.
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AD HoC WORKING GROUP REPORT

APPENDIX D:

/MF'ROVING PuBLIC UNDERSTANDING AND PARTICIPATION IN THE RULEMAKING PROCESS

Letter from Joint Standing Committee on State and Local Government & LD 734

‘SENATE‘ HOUSE -

ELIZABETH M, scNNEIDEH. DIS'THICTSG, CHNH
JOSERH ©, BRANNIRAN; DISTRICT 0
PAULA Y BENon', msmucr 18- JAMES M. SCHATZ, BLUE HILL
: ANDREA M. BOLAND, SANFORD
‘TERESEA M. HAYES, pUckF!
,.ANNABROOME, LEGISLATWEAN.ALVST . L. ) AR Co L. LAWRENCE G ';I:g't:, TUENEE;\F '
SUZANNE AnMs‘mONe, commrrrss CLERK * U : A * HENRY'L.JOY, CRYSTAL '
, . o . L ++ PHILIP A, GURTIS, MADISON *
Ce e STATECF MAINE B H. DAVID COTTA, GHiNA ’
Lo : WINDGL, C. WEAVER, YORK -

ONE HUNDHED AND TWENTYTHIBD LEGISLATURE

COMMI'ITEE ON STATE AND LOCAL GOVERNMEN E@EDVE .
* April 24,2007
AL A.2007. APR 27 007
Matthew Dunlap : - ‘ - .
Office of the Secretary of State S OFFICE OF A%USSEC’?& Y OF ST"TE
e s -.1—-4'8 State House Statlon ORI ‘n Cmeye e 8 L Ve ‘ W e -...--‘:w ) ek e ‘_.;_.M b oA men e 4 cd e
Augusta,MEO4333 R e '
Dea: Secretary Dunlap, .

The State and Local Government Comnnttee recently con51dered LD 734 An Act to.
Improve Publw Understa.ndmg in Rulemalcmg This'bill would have reqmred an agency
formu]atmg a rule to make.its prmclpal sdurce of information for the rule availablé to the

" public. The Compmittee-voted unammously Onight Not. To Pass on this bill. We were, )
persnaded that current law requires the sources of mformatlon for'a ule to:be mcluded fn -
, the'rule packets However, it appears thet not all agencws are follQng the current law, -
or-mjore often, that the mformanon is. not prowded ina user-fnendly format, . :

We would like your ofﬁce to convené an mformal workmg group of stakeholders 1o’
improye the transparency ‘of rulemaking nder the Administrative Procédureg Act. The
Commlttee has thi¢e specxﬁc concerns: (1) that all state agencies include the relevant,
mformatlon fo support every tulé that is made, @2y “primary smlrce” is deﬁiled by the - .
_BTOup S0 ‘that it hasa clearly understood. .meaning for future. dlscussmnsf and (3) the
. mlemakmg cayer: sheet §s- tedesighed to include a required field that would ¢ontain a- :
1 smhmary paragraph(similarte that which appéars:on bills) that could'be éasily identified . .
e by—a:ry ‘rember of the: publié mtezeated i a—preposed e, Wevt‘»'eu]d-olsc }ﬂee-te—request Dot
* that Representanve Ken Fletcher, the sponsor of 1D 734 is invited to- partxclpate inthe *
woﬂong group. : . '

3
'

Please keep ug apprised of the progress of this worlang group It is mperatlve that these

isswes are resolved and the: Adm1mstrat1ve Procedures Act functions in a miore. transparent

manner. otherwise we will continie to- -deal with this i issue in‘eyery: Leglslature ‘We "~

. - appreciate'your attention te this matter. If you have.any: qucstmns please feel free to AR
’ contact ofe of us, or the Comrmttee § ]eglslatlve analyst, Anna Broome,

g rEhzabeth M; Schnelder ’ , Representatlve ChnstopherR Ba.rstow
Senate Chalr L Lo - House Chair . ' e
1DOSTATEHOUSESTATION, AUGUSTA, MAINE 04333.0100 ©  TELERHONE 207-287-1330

JUNE 19, 2007

. chsmPHEn R, aAnsrow. aonnm, CHAIR
' " STEPHENR, BEAUDETTE. BIDPEFORD -
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AD HOC WORKING GROUP REPORT
IMPROVING PUBLIC UNDERSTANDING AND PARTICIPATION IN THE RULEMAKING PROCESS

LD 734, item 1, 123rd Maine State Legislature
An Act To Improve Public Understanding in Rulemaking

Be it enacted by the People of the State of Maine as follows: .
Sec. 1.5 MRSA §8052, sub-§5, as amended by PL 1997, c. 196, §1, is further amended to read:

: 5. Written statement adopted. At the time of adoption of any rule, the agency shall adopt a written

statement explaining the factual and policy basis for the rule, The agency shall list the names of persons whose
comments were received, including through testimony at hearings, the organizations the persons represent and
summaries of their.comments. The agency shall address the specific comments and concerns expressed about
any proposed rule and state its rationale for adopting any changes from the proposed rule, failing to adopt the
suggested changes or drawing findings and recommendations that differ from those expressed about the
proposed rule. For rules developed that have had a public hearing, the agency shall also identify the primary

sources of information relied on in establishing the primary provisions of the rule.

A. If the same or similar comments or concerns about a specific issue were expressed by different persons
or organizations; the agency may synthesize these comments and concerns into a single comment that
accurately reflects the meaning and intent of these comments and concerns to be addressed by the agency,
listing the names of the persons who commented and the organizations they represent.

B. A rule may not be adopted unless the adopted rule is consistent with the terms of the proposed rule,
except to the extent that the agency determines that it is necessary to address concetns raised in comments
about the proposed rule, or specific findings are made supporting changes to the proposed rule. The agency
shall maintain a file for each rule adopted that must include, in addition to other documents required by this
Act, testimony, comments, the names of persons who commented and the organizations they represent and
information relevant to the rule and considered by the agency in connection with the formulation, proposal
or adoption of a rule. If an agency determines that a rule that the agency intends to adopt is substantlally
different from the proposed rule, the agency shall request comments from the public concerning the
changes from the proposed rule. The agency may not adopt the rule for a period of 30 days from the date
comments are requested pursuant to this paragraph. Notice of the.request for comments must be published
by the Secretary of State in the same manner as notice for proposed or adopted rules.

C. If the adoption under this subsection is final adoption of a major substantive rule under subchapter II-
A2-A, the agency must include in its written statement citation of the legislative act authorizing final
adoption of that rule; or, if authorization is the result of failure of the Legislature to act under section 8072,
subsection 7, the agency must indicate that fact and identify the date the agency filed the rule for review

under sectlon 8072.
Sec. 2. 5 MRSA §8053, sub-§3-A, as amended by PL 2003, c. 207, §2, is further amended to read:

3-A. Copies of proposed rules available upon request. At least 20 days prior to a hearing on
any proposed rule and at least 20 days prior to the comment deadline of any ryle without a hearing, the agency
shall make copies of the proposed rule available in writing or, with agreement of the requestor, electronically to
persons upon request. At least 20 days prior to a hearing on any proposed rule, the agency shall provide to a

person upon request a list of the primary sources of information relied on in establishing the primary provisions

of the proposed rule.

SUMMARY

ThlS bill requires a mle-makmg agency to make its principal source of 1nformat10n for a rule available to
the public.
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