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Report Overview

The Committee's recommendations reflect many hours spent
digesting extensive background information, reviewing statutes
and relevant data and statistics, hearing comment and testimony
from many individuals with direct experience in these 1ssues,
soliciting written comment from over 1200 people and agencies
involved in child welfare, job-shadowing substitute care, family
services, and child protective caseworkers, and making on-site
visits to regional DHS offices.

From the start, the Committee's intention has been to
examine Maine's child welfare system closely and make
recommendations designed to:

® improve communication between DHS staff and
the child welfare community;

° improve the system by which both civil and
criminal investigations are conducted;

° increase public education about child abuse
and neglect;

L reduce the pressures on caseworkers so they
can devote more’ quality time to each case;

] increase agency accountability;

® clarify certain definitions in the statute;

® clarify and 1improve the statute regarding
rehabilitation and reunification for families;

@ determine a more humane and reasonable way to
conduct investigations in institutions;

® support modifications in programs focused on
juveniles;

] provide caseworkers with more technical
support;

L] increase the number of placement resources
for children;

] take definite, concrete steps to prevent

child abuse and neglect from occuring 1in the
first place;

e improve the difficult task of foster
parenting;
° provide more therapeutic resources for

victims of child abuse, their families, and
offenders; and

® require more intensive training for those
involved in the child welfare system.

Due to the complexity of its task, the Committee recommends
that the review be extended for one year to enable the Committee
to complete its work (#34). Thus, this report constitutes Phase
I of the Committee's review.
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A major portion of the Phase I work focused on family

rehabilitation and reunification. The Committee reviewed many case
histories and interviewed dozens of people in the child welfare
community regarding rehabilitation and reunification. It found that

the current law dealing with family rehabilitation and reunification
needed <clarification as to legislative 1intent as well as an
injection of common sense.

As a result, the Committee recommends that family
rehabilitation and reunification be retained as a priority for
protecting the welfare of <children but <clarify that 1in certain
circumstances rehabilitation and reunification 1is not possible and
should not be undertaken. The Committee accomplishes this goal by:

¢ clarifying and augmenting definitions;

@ providing the court with options which
enable it to choose a disposition for a
child that best suits the child's needs;

®¢ minimizing the probability that a child will
linger in foster care "limbo" over
unreasonably long periods of time;

® requiring that parents demonstrate to the
court that they have resolved problems that
led to removal of a child and that the child
can now be returned safely; and

@ clarifying that rehabilitation efforts need
not commence or may be discontinued if the
parent commits a heinous or abhorrent act
against the child or commits one of eleven

crimes against the child including
aggravated assault, rape, gross sexual
misconduct, sexual abuse of minors, and
incest.

During Phase II, the Committee will devote its efforts to
completing its review of:

caseworker retention;

the court system;

institutional abuse;

establishing an ombudsman for child welfare
services;

prevention;

substitute care; and

@ training.
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Child Welfare Services

INTRODUCTION

I. Statistical Overview:

A. Child Protective Services (CPS)

The American Association for Protecting Children collected
1,727,000 documented reports of abused and neglected children for
1984 from across the nation. This is a 17% 1increase over reports
received in 1983 and a 158% increase over 1976. (See Appendix 1)
These reports fall into the following categories:

Type of Maltreatment Nationally % of Children
CY 1984 - Reported
Neglect 54.6
Other Physical Injury 21.3
Sexual Maltreatment 13.3
Emotional Maltreatment 11.2
Other 9.6
Major Physical Injury 3.3
In Maine, the Department of Human Services' compilation of

statistics for Calendar Year (CY) 1985 shows the results of child
protective services cases (CPS) opened for investigation as follows:

Type of Maltreatment in Maine # of CPS Cases % of Children

CYy 1985 Investigated* Reported

No Maltreatment Found 2,269 39%
Neglect 1,052 18%
Sexual Maltreatment 990 - 17%
Minor Physical Injury 780 13%
Potential Abuse or Neglect 699 12%
Major Physical Injury 56 %

5,846 100%

* One case generally includes 2.1 children
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The Department also reports an increase in the total number
of referrals of child abuse and neglect over time. In 1982, the
Department received 7,456 referrals; in 1983, 8,465; and in 1984,
the Department received 10,541 referrals.

Looking at the ©particular types of cases handled at
selected points in time can provide another perspective to child
abuse and neglect in Maine. The following data show the increase
in referrals over time for specific types of maltreatment.

CASE TYPE AS OF SELECTED DATES

CASE TYPE 7/5/84 1073784 1/1/85 3/8/85

Sexual Abuse 352 420 464 510

Physical Abuse 349 375 420 428

Neglect 575 614 690 684

Potential Abuse 83 102 89 91

and Neglect

No Specific Harm 29 29 26 27

ﬂnder

Investigation 1,358 1,324 1,526 1,529
Total 2,746 2,864 3,215 3,269

Source: DHS

B. Substitute Care

Children in Maine who are removed from a situation of
jeopardy are placed in substitute care when provided with a

placement that substitutes for parental supervision. Substitute
care alternatives 1include family foster care, relative care,
therapeutic foster care, long-term foster care, adoption,

emergency shelters, group homes, residential treatment centers,
and semi-independent living situations.
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The number of children in Maine who are placed 1in
substitute care shows a decline since FY 1982 as follows:

Fiscal Year # Children
Placed in
Substitute Care

13582 3,127
1983 3,043
1984 3,012
1985 2,917

Source: DHS' Geographic Distribution Report

The number of adoptions finalized in Maine since Calendar
Year 1980 show an upward trend as follows:

Calendar Year Adoption
Finalizations

1980 44
1981 59
1982 79
1993 149
1994 102
1985 115

Source: Adoption Progress Report
DHS 1984 and 1985

Ir. State Law:

With the passage of Maine's Child and Family Services and
Child Protection Act (22 MRSA, Chapter 1071) in 1980, the
Legislature recodified the child welfare laws to authorize the
Department of Human Services to protect and assist abused and
neglected children, children in circumstances which present a
substantial risk of abuse and neglect, and their families (22
MRSA §4003). The Act also:

@ articulates a set of legal standards to
guide state intervention in family life,
for removal of a child from home, and
for family reunification or termination
of parental rights;
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e describes the powers and duties of the
Department of Human Services to protect
children, work toward the reunification

of families, and provide permanancy
planning;
o includes a set of principles to govern

court disposition of child protection
proceedings; and

e mandates judicial review of children 1in
departmental custody, coincident with
federal law.

1. Maine's Service Delivery System

The State of Mailne provides a number of services to promote
the welfare of children. These services:

e span four major state agencies;
o include ©programs designed to protect
children from abuse and neglect,

substitute’ for parental supervision when
necessary, provide physical and mental
health services, license child care
institutions, address the needs of
troubled adolescents, prevent abuse and
neglect, facilitate adoption, ©promote
permanence, disseminate information on
all aspects of child welfare; and

® cost millions of state, federal, and
dedicated funds annually.

The lead agency in administering child welfare services in
Maine 1is the Department of Human Services. The Department's
Division of Child and Family Services within the Bureau of Social
Services administered over $24,000,000 in FY 1985 to provide or
purchase services to improve the welfare of Maine's children {see
appendices 2 and 3 for organizational charts and a breakdown of
expenditures and allocations in FY 1985).

The Departments of Mental Health and Mental Retardation,
Corrections, and Educational and Cultural Services also provide
child welfare services totaling up to 4,000,000 state and federal
dollars annually.
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The Department's child welfare services system is
cqordinated from a central office in Augusta and implemented from
five Regions which serve the entire state. (see Appendix 4 for a
map of the Regions). The chart below indicates the area included
in each Region with its assigned caseworker staff for CY 1985 (as
described below).

COUNTIES CPS SUBSTITUTE FAMILY SERVICES
REGION QFFICES INCLUDED STAFF CARE_STAFF STAFF
I Portland-Headquarters York & LY 27.5 4
Biddeford Cumberland
II Lewiston Androscoggin 25 ) 16 2
Franklin &
Oxford
III Augusta-Headquarters Kennebec, 31 27 2
Rockland Somerset,
Skowhegan Waldo, Knox,
Lincoln and
Sagadahoc
v Bangor-Headquarters Penobscot, 28.6 22 3
Ellsworth Piscataquis,
Machias Hancock and
Dover-Foxcroft Washington
v Houlton-Headquarters Aroostook ' 13 8 1
Caribou
Fort Kent o J—
138.6 100.5 12

iv. Child Welfare Professional Staff

. Erofessionals within the Department of Human Services who
part}c1pate in the delivery of child welfare services include the
Commissioner, the Director of the Bureau of Social Services, the
Bureau Fiscal Manager and Deputy Director, Division Directors,
Unit Managers, and their staff.

~In eqch of the five Regions, the Regional Program Managers,
their clerical and administrative staff, and the child welfare
caseworkers work together to deliver the needed services.

. Child wglfare caseworkers within the Department of Human
Services fall into one of three categories:



# #
Caseworkers Supervisors

o CHILD PROTECTIVE SERVICES 138.6 21.5

A Child Protective Services Caseworker assesses and treats
reports of neglect, abuse, or exploitation of children.
This position includes the following responsibilities:

o intake screening and assessment;

o intake study;

o development of case plan;

o treatment and service provisions;

o monitoring and evaluation of case
plans;

o petitioning for protective orders;

o short term emergency services; and
o administrative responsibilities.

o SUBSTITUTE CARE CASEWORKER 100.5 18.25

A Substitute Care Caseworker provides services primarily for
children who have been removed by the court from a situation

of jeopardy in his or her household. The goal of a substitute
care caseworker is to develop a permanent plan for the child's
well-being. When the child is placed in DHS custody, the case-
worker designs a rehabilitation and reunification plan with the
child's parent(s). The intent of the plan is to reduce
jeopardy to the child by facilitating changes in family life.

The responsibilities of a substitute
care caseworker include:

assessment;

case planning;

treatment and service provisions;

monitoring and evaluation of case plans;
placement;

financial services;

court/legal activities;

foster/adoptive parenting or orientation; and
administrative responsibilities

OO0 O0OO0O0OOOO

o FAMILY SERVICES CASEWORKER 12 2

A Family Services Caseworker provides early intervention
services to the segment of the AFDC population whose head of
household is under age 20. The program's goal is to strengthen
these high risk families internally while assisting them in
accessing helpful and supportive services. Responsibilities
associated with this position include:

assessment ;

monitoring and evaluation;
caseplanning and coordination;
crisis intervention; and
counseling.

O 00 O0O0

TOTAL 251.10 39.75

The Bureau of Social Services also has five paralegals and
19 case aides statewide to work in child welfare services as well
as 21 Community Care workers (with 3 1/2 Community Care
Supervisors) who license, recruit, train, and conduct home
studies for foster parents. (See Appendix 5 for flow charts
describing the CPS and Substitute Care investigatory process)
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STATUTORY 1. Include "emotional injury or
impairment” in the definition of
abuse or neglect to indicate
that emotional injury or
impairment is a serious threat to
a child's health or welfare.

The American Association for Protecting Children reports
that in 1983, 10.1% of the children for whom data was available
suffered emotional maltreatment and that this figure rose to
11.2% in 1984.

The complete distribution of maltreatments of these two
groups of children is as follows:

FOR 397,785 CHILDREN FOR 255,312 CHILDREN

TYPE OF MALTREATMENT IN 1983 (%) IN 1984 (%)
Major Physical Injury 3.2 3.3
Other Physical Injury 23.7 21.3
Sexual Maltreatment 8.5 13.3
Deprivation of Necessities 58.4 54.6
Emotional Maltreatment 10.1 11.2

3 9.6

Other 8.

An examination of data available in Maine show that, out of
1,211 males and 2,542 females reported to DHS in the fall of 1984
as suffering some type of abuse and neglect, 15.4% of the boys
and 6.4% of the girls had suffered emotional abuse or neglect.
The figures are as follows:

ME.CHILDREN REPORTED TO HAVE SUFFERED EMOTIONAL ABUSE OR NEGLECT
September through November

1984
No. of No. of
Boys Girls TOTAL
0-4 years 45 37 82
5-8 years 61 34 95
9-12 vyears 40 26 66
13-15 years 25 37 62
16-17 years 15 28 43
Totals 186 162 348

SOURCE: Department of Human Services., 1984,
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Maine's Child & Family Services and Child Protection Act
(Title 22, Ch. 1071) currently defines child abuse and neglect as
"a threat to a child's health or welfare by physical or mental
injury or impairment, sexual abuse or exploitation, deprivation
of essential needs or lack of protection from these, by a person
responsible for the child."

The Committee finds a subtle and important difference 1in

the connotation of "mental" vs. "emotional" injury. "Mental"”
connotes injury or impairment suffered by the child's mind,
intellect, mental powers, or cognitive ability. "Emotional"

maltreatment includes a persistent lack of concern by the
caretaker for the child's welfare and such behavior on the part
of the child's caretaker as blaming, belittling, rejecting, or
constantly treating siblings unequally.

The Committee has reviewed many cases in which emotional
abuse and neglect has clearly had a detrimental impact on the
child. Therefore, the Committee recommends that emotional injury
or impairment be included in the definition of abuse or neglect
to indicate that this type of injury 1is a serious threat to a
child's health or welfare and should be recognized as such by the
law.

STATUTORY 2, Include "emotional injury or
impairment” in the definition of
serious harm and augment the
list of disorders which indicate
when emotional injury is evident,
Furthermore, clarify that the
court may consider emotional
injury which is currently evident
or which is 1likely to be evident
in the future.

Since the court must first find a child to be in 1legal
"jeopardy" before it can order a course of protection for the
child, the Committee closely examined the definition of jeopardy
found in Title 22, §4002, sub§ 6. (See Appendix 6 for a
description of the petitions and court hearings that occur when a
child is found to be in "jeopardy") The current definition
states that jeopardy means "serious abuse or neglect, as
evidenced by:

A. serious harm or threat of serious harm;

B. deprivation of adequate food, clothing,
shelter, supervision or care, including
health care when that deprivation causes a
threat of serious harm;
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C. abandonment of the child or absence of any
person responsible for the child, which
creates a threat of serious harm; or

D. the end of voluntary placement, when the
imminent return of the child to his or her
custodian causes a threat of serious harm."

As the definition of jeopardy includes serious harm (see A
above), the Committee turned 1its attention to the law's
definition of "serious harm" finding that it means:

"A. serious injury;

B. serious mental injury or impairment,
evidenced by severe anxiety, depression or
withdrawal, untoward aggressive behavior or
similar serious dysfunctional behavior; or

C. sexual abuse or exploitation." (Title 22,
§4002, sub §10)

In reviewing this language in the context of actual case
histories, the Committee  has determined that the current
definition of serious "harm is inadequate in its reference to
"mental injury or impairment". The Committee finds that:

© the phrase "mental injury or impairment"
accounts only for the cognitive abilities of
a child and excludes injury or impairment
that would more accurately be considered
"emotional";

® the phrase "evidenced by" implies "at the
present time" and hampers the court in
considering mental or emotional injury that
a child may experience in the future.

As one example, the Committee reviewed a case history in
which a child had been removed from his parent's home and placed
in foster care at a young age. At a subsequent judicial review
to determine the final disposition of the child, the child did
not exhibit serious mental or emotional injury or impairment.
Despite substantial testimony that the «child would likely
experience mental or emotional harm if returned to his parents,
the court ordered the child returned to his parents. This order
was in part due to the court's inability to consider the future
harm that 1is 1likely to befall the child due to a particular
placement.
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The Committee also finds that the law does not provide a
full array of 1legal circumstances by which the court may assess
serious mental injury or impairment.

Accordingly, the Committee recommends including "emotional

injury or impairment" in the definition of serious harm and
augmenting the 1list of disorders which indicate when emotional
injury 1is evident. Furthermore, clarify that the court may

consider emotional injury which is currently evident or which is
likely to be evident in the future.

STATUTORY 3. Retain family rehabilitation and
reunification as a priority for
protecting the welfare of
children but «clarify that in
certain circumstances

rehabilitation and reunification
is not possible and should not be
undertaken.

When the court * determines that a «child is in 1legal
jeopardy, the court may order that the child be removed from the
custodian and placed in the custody of the department (Title 22,
§§4035 & 4036).

In this event, the law requires the department to work with
the parents in developing a plan to rehabilitate and reunify the
family. (See Appendix 6 for a description of the petitions and
court hearings that occur when a child 1is found to be in
"jeopardy") The responsibility for carrying out the plan 1is
shared equally by the Department and the parents. The Department
develops a rehabilitation and reunification plan which details
the changes that must occur within the family and arranges
services to assist the parents in making these changes. The
parents are responsible for making the changes specified in the
plan so that the child may be returned safely home.

The Committee <clearly agrees with the Legislature's
original intent that family rehabilitation and reunification be
given priority as a means of protecting the welfare of children.

However, the Committee is aware of a number of cases where
rehabilitation and reunification of a dysfunctional family was
neither in the best interests of the child nor the best interests
of society.

As s0 clearly demonstrated by these actual cases, the

Committee finds that the dysfunction 1in some families 1is so
pervasive that:
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@ the family cannot and will not be able to provide a
secure, stable, nurturing, safe home for the child;

e efforts needed to transform the family will be massive
and unsuccessful; and

e the child will not profit by long and rigorous efforts
to reunify the family.

Accordingly, the Committee recommends that the legislative
intent of the Child & Family Services and Child Protection Act be
amended to retain family rehabilitation and reunification as a
priority for protecting the welfare of children but clarify that
in certain circumstances rehabilitation and reunification is not
possible and should not be undertaken.

STATUTORY 4, Authorize the «court to declare
that in certain cases the
Department has no further
responsibility to conduct

rehabilitation and reunification
efforts and that the Department
shall develop permanent plans for
such children in their custody

After the court determines that a child is in circumstances
of jeopardy to his or her health and welfare, the court chooses a
custodial disposition or arrangement for the child from nine
alternatives. These nine alternatives include not changing the
custodial arrangement, arranging for Departmental supervision of
the child and family in the child's home, and removing the child
from his or her custodian and the circumstances causing the
jeopardy.

When the court orders the child into the custody of the
department, the law now requires the department and the parent(s)
to undertake appropriate rehabilitation and reunification efforts
in every case.

However, the Committee is aware that in some circumstances
family rehabilitation and reunification efforts do not serve a
useful purpose. In these cases, the Committee finds that
rehabilitation efforts create additional and unwarranted burdens
on departmental resources and do not serve the best interest of
the child.
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Currently, when the court considers families in this
category, it does not have the option of relieving the Department
of any further responsibility to rehabilitate and reunify the
family and to move forward in a timely fashion to make other
types of permanent plans for a child in its custody.

To ensure that the court can base its decisions on the best
interest of the child in every case, the Committee recommends
that the court be authorized to declare that in certain cases the
Department has no further responsibility to conduct
rehabilitation and reunification efforts and that the Department
shall develop permanent plans for such children who are in their
custody.

STATUTORY 5. Provide that the court may not
order physical placement of a
child with a parent when the
Department retains custody.

In arranging the future disposition of a child who has been
found to be in jeopardy, the court may order any one of nine
alternatives.

Generally, the intent behind choosing an alternative 1is to
meet the best interest of the child and family and enable the
Department to marshall its resources to bring about needed change
and improvement in family functioning.

On a few occasions, the court has ordered custody of the
child to the Department, yet has physically placed the child with
the parents. The Committee finds that this type of arrangement
creates serious difficulties and confusion for both the custodial
Department and the sheltering parents in regard to parenting the
child. The Department has difficulty providing resources and
adequate custodial supervision to the child, and the parents are
unsure about the extent of their responsibilities and obligations
toward the child 1living under their roof but not in their
custody.

Therefore, in order to continue to meet the best interests
of the child and family and enable the Department to focus 1its
resources to bring about needed change and improvement in family
functioning, the Committee recommends that the court may not
order physical placement of a <child with a parent when the
Department retains custody.
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STATUTORY 6. Recommend that biennial judicial
reviews will not be required if a
child is ordered into the custody
of a person who 1s neither the
parent nor the Department, unless
any party specifically requests
that a review be done.

Federal and state law require the court to review the
placement of children who are in some type of substitute care
every two years. The statutory purpose of these judicial reviews
is for the court to determine whether custody must now be granted
to a parent 1f appropriate conditions are met, whether the
disposition continues to be in the best interests of the child,
and, 1if the <child 1is in the department's custody, whether
departmental custody should be terminated. These periodic
judicial reviews continue until the child's 18th birthday unless
the child is adopted, emancipated, or the case is closed because
jeopardy no longer exists.

The Committee finds that these judicial reviews continue to
be essential when the c¢hild is placed either in the department's
custody or the custody of a parent. However, the Committee
further finds that these reviews are not automatically necessary
in cases where the court has placed the child with someone else
such as a relative, friend, or other suitably reliable and
responsible person. The Committee finds that these placements
frequently serve the child well; the child is safe, nurtured, and
happy with the placement, the custodial family 1is able and
willing to meet the child's physical and emotional needs, and the
biological parents are often able to live nearby and engage in a
relationship with the <child and custodians which all find
mutually satisfactory.

The Committee finds that mandating an automatic Jjudicial
review in these cases can be counter-productive for the following
reasons:

e First, stable families in whose custody a child has been
placed are capable of raising the child without periodic
intervention by the Department, and in fact may well
resent unnecessary routine intervention. The Committee
finds that it 1is desirable to allow capable custodial
parents to raise <children without forced involvement
with the Department;
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e Second, preparing for biennial judicial reviews requires
departmental resources to keep track of the custodial
parents, the biological parents, the <child, and any
other relevant parties, The Committee finds that
allowing the Department to attend to clients who are in
real need of their services is a better use of 1its
limited resources; and

¢ Third, due to the intent of the biennial judicial
review, a child currently placed in the custody of a
capable friend or relative is constantly disrupted with
the possibility of return to the biological parents
regardless of the feasibility of reunification, length
of the child's placement with the new custodians, or how
well the custodial arrangement is working.

For these reasons, the Committee recommends that biennial
judicial reviews not be required if a child is ordered into the
custody of a person who is neither the parent nor the Department,
unless any party specifically requests that a review be done.

STATUTORY 7. Authorize the child's guardian ad
litem to move for judicial review.

Section 4005 of Title 22 requires that the court appoint a
guardian ad litem for children involved in most types of civil
proceedings. The guardians ad litem appointed at this time are
generally lawyers who are willing to act in "pursuit of the best
interests of the child" through all phases of the court process
(Title 22, §4005). (The Latin phrase, "ad litem" indicates that
the guardian is appointed to the client "for the purposes of the
suit".) To carry out their role 1in the court process, the
guardians have access to all reports and reviews relevant to a
case and the right to interview all persons involved in caring
for or treating the child. They may also subpoena, examine, and
cross—-examine witnesses and make recommendations to the court.

In reviewing the manner in which children are treated by
the court system, the Committee finds that the role of the
guardian ad litem is important in ensuring humane and adequate
representation of the child. However, the Committee finds that
the guardian ad litem's ability to successfully carry out his or
her role may be impaired by the 1lack of one 1important
authorization; that 1s, the right to move for judicial review of
the child for whom he or she serves as guardian.
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Currently, the law provides authority to move for judicial
review to the court, the child's parent or custodian, or a party
to the proceeding (except a parent whose rights have been
terminated) (22MRSA.§4038). This provision ensures that the court
can be petitioned at any time, in addition to the regularly
scheduled judicial reviews, to examine a child's placement and
determine if changes need to occur. The Committee finds that
adding the guardian ad litem to those who are authorized to move
for judicial review would provide the guardian with a full
complement of tools with which to protect the best interests of
the child.

Therefore, the Committee recommends that the child's
guardian ad litem be authorized to move for judicial review.

STATUTORY 8. Broaden the scope of evidence
that the court must consider
during a judicial hearing

regarding the future of an abused
child to ensure that the most
accurate and relevant information
is used as the basis for the
court's decision.

When the court places a «child 1in care designed to

substitute for the biological parents, it must review the
placement at least once within 18 months and at least every two
years thereafter, unless the «child has Dbeen emancipated or
adopted.

At these periodic judicial hearings, the judge reviews the
placement and determines whether a change is needed by applying
the following dispositional principals in sequence. The court
must:

First, determine that the placement protects
the child from jeopardy;

Second, give custody to a parent if
appropriate conditions can be applied;

Third, determine that the placement 1is 1in
the best interests of the child; and

Fourth, terminate department custody at the
earliest possible time.
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The Committee has reviewed the procedures and outcomes of a
number of judicial hearings and finds that a hearing 1is an
important event in the life of a child; it is the time in which
the court must consider questions relative to the child's safety,
best interests, and custodial disposition.

Furthermore, the Committee finds that the court must
consider all information that could help to illuminate the best
interests of the child to ensure that the court is able to make
the best and most informed decision regarding these issues. In
particular, the Committee's review highlights that the court must
broaden the scope of evidence it considers regarding:

e the child's present disposition;

¢ the reason the child was originally found to
be in jeopardy and placed in a substitute
care arrangement;

¢ relevant events that have occurred since the
original finding of jeopardy and placement
of the child; and

® the efforts made by the parents and the
department to successfully execute the
rehabilitation and reunification plan.

In making this recommendation, the Committee intends the
court to consider the present circumstances of the child and the
parent(s) as well as past behavior in order to determine patterns
of behavior or events that have a bearing on the custodial
question for the child.

Therefore, the Committee recommends broadening the scope of
evidence that the court must consider during a judicial hearing
regarding the future of an abused child to ensure that the most
accurate and relevant information 1is used as the basis for the
court's decision.

STATUTORY 9. Require the court to make one of
three determinations within 18
months for children entering
foster care to eliminate

unnecessary lingering of these
children in the foster care
system.
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When the court has found a child to be in jeopardy and has
made a dispositional order, federal and state law require that
the case be reviewed at least once within 18 months of the order.
The purpose of the review 1s to consider the child's ongoing
safety, best interests, and custodial disposition. If the child
is neither adopted nor emancipated and remains in the
department's custody, the court is required to continue to review
the child's case every two years.

The Committee finds that this current system of judicial
review can contribute to what 1is known as "foster care drift";
that 1is, <children drifting along 1in substitute care without
receiving permanency, resolution, and stability in their 1living
situation.

For example, data shown in the table below indicate that,
even though the 1largest group (275) experienced only one
placement during their time 1in substitute care, a cumulative
total of 627 children experienced four or more placements during
their time in substitute care. Sixty-eight children experienced
16 or more placements. The Committee finds that these figures
indicate that some children in Maine's foster care system are not
receiving permanency and instead are experiencing "foster care
drift",

SUBSTITUTE CARE REPORT

LENGTH OF TIME IN CARE BY NUMBER OF PLACEMENTS'
(Excludes Sub Care Clients 18 Years or Qlder)

April, 1985

| NUMBER OF PLACEMENTS
Length of Total Not
Time in Care Children Reported 1 2 3 4 5 6-10 11-15 16-20 21-2 Qver 25
Less than 1 Year 283 36 86 57 31 24 18 25 4 1 1
One to Two Years 431 83 59 75 54 35 25 70 16 1N 1
Two to Three Years; 230 56 26 25 29 17 15 39 12 7 3
Three to Five
Years 242 63 20 18 21 32 24 34 19 6 1
Five Years or
More 487 143 84 50 30 24 24 71 31 19 6
TOTAL 1,673 381 275 | 225 165 132 106 239 82 44 12 ]

168 children——em———

——d

l'627 children
'A placement is:

a) Any change of a child's residence which is intended to
last more than 7 days, except

(1) A move with foster parents

(2) A move to the residence of parent(s)

(3) A hospitalization, camp stay, or visit, unless it is
extended in the absence of another placement

(4) A placement which follows less than 8 days of
whereabouts unknown (less than 15 days if the child
returns to the group home or residential treatment
center from which he left)

b) Whereabouts unknown when return to the foster home from
which the child ran is not possible. Source: Department of Human Services
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The Committee reaffirms the Legislature's original
recognition in the statute that "uncertainty and instability are
possible in extended foster home or institutional 1living" and
that "early establishment of permanent plans for the care and
custody of children who cannot be returned to their family should
be promoted."” (22 MRSA §4003).

As a result of the Committee's review of Maine's foster
care system, the Committee finds that some children spend longer
time in foster care than is necessary to ensure their protection

from jeopardy. Therefore, the Committee finds that the court
should decide one of three courses of action for the child within
18 months of the child's entering foster care; the court must
either:

¢ return the child to his or her parent(s); or

¢ continue efforts to rehabilitate and reunify
the family for a specific limited time not
to exceed six months and to Jjudicially
review the matter within the time specified;
or

¢ declare that the department has no further
responsibility to rehabilitate and reunify
the family and move forward in a timely
fashion to make permanent plans for the
child.

In making this clarification, the Committee intends to
reduce or eliminate the possibility of "foster care drift" for new
children entering the substitute care system.

Accordingly, the Committee recommends that the court make
one of three determinations within 18 months for children entering
foster care to eliminate unnecessary lingering of these children
in the foster care system.

STATUTORY 10. Require that before the court may
restore custody of a child to the
parent who had previously 1lost
custody to the Department, the
burden of proof shall be on the
parent to show that he or she can
protect the <c¢child from further
jeopardy.
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As previously stated, the court must conduct periodic
reviews of children who have been placed in substitute care. The
Committee finds that these reviews are critical in assessing the
future of the «child and in determining the «child's Dbest
interests. This is particularly true in instances where the
court is considering returning the child to the parents following
a period of custody with the Department.

Currently, when the court 1is considering restoring the
custody of a child to the parent, the parent has no
responsibility to demonstrate to the court that he or she has in
fact carried out his or her responsibilities to rehabilitate and
ensure the health and welfare of the child. The entire burden
rests on the caseworker and guardian ad litem to demonstrate to
the court that harm may befall the child if the child were to be
returned; the parents do not have to positively demonstrate that
no harm would befall the child if a return order were to be
made. The Committee finds that this situation encourages passive
participation by the parents 1in the court process and may
contribute to the court's inadequate consideration of the efforts
and attitudes of the parents to successfully rehabilitate and
provide a safe, nurturing home for the child.

Accordingly, the Committee recommends that before the
court may restore custody of a child to the parent who had
previously lost custody to the Department, the burden of proof
shall be shifted to the parent(s) to make three showings:

e PFPirst, that he or she has carried out the
assigned responsibilities set forth 1in the
rehabilitation and reunification plan;

® Second, that he or she has rectified or
resolved the problems which caused the
removal of the <child as well as any
subsequent problems which would interfere
with his or her ability to care for and
protect the child; and

e Third, that he or she can protect the child
from jeopardy.

In making this recommendation, the Committee 1intends to

strengthen the court's assurance that a child will not be harmed
by restoring custody to his or her parents.
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STATUTORY 11. Augment the Department's current

authority to discontinue
rehabilitation efforts by
authorizing the Department to not
begin rehabilitation efforts
under specified circumstances.
Furthermore, authorize the court
to order that reunification
efforts need not begin or may be
discontinued under these

circumstances.

In recommendation #4 of this report, the Committee
recommends that the court be authorized to declare that in
certain cases the Department has no further responsibility to
conduct rehabilitation and reunification efforts and that the
Department shall develop permanent plans for such children in
their custody.

Currently, section 4041 of Title 22 authorizes the
department to decide to discontinue rehabilitation/reunification
efforts that are already underway. This departmental decision
is subject to judicial review and can be made by the department
only under specific circumstances as follows:

1. the parent is willing to consent to termination
of his or her parental rights;

2. the parent cannot be located; or

3. the parent is unwilling or unable to
rehabilitate and reunify with the child.

If the Department discontinues efforts to return the child
to a parent, the law requires the department to 'give written
notice of this decision to the parent. This notice must include
the specific reasons for the Department's decision, the efforts
the Department has made to work with the parent and child, and a
statement of the parent's rights to request a judicial review of
the Department's decision.

The Committee finds that the current "discontinuation"
language in this section presupposes that the Department has
already Dbeen carrying on rehabilitation and reunification
efforts. This presupposition unacceptably restricts the
Department in its efforts to act within the best interest of the
child.
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In cases where reunification is not in the «child's Dbest
interests, the Department does not have the option of not
undertaking reunification; by 1law, 1t must always begin good
faith reunification efforts. As a consequence, the Committee
finds that in a number of actual cases, the Department has been
obligated by law to proceed with rehabilitation/reunification
efforts that are unnecessary, unwarranted, and that clearly do
not serve the best interests of the child. The Department may
discontinue these efforts only after a statutorily imposed
three-month time period has passed.

Furthermore, to parallel the Department's authority, the
Committee has determined that the courts should also be enabled
to order that rehabilitation and reunification efforts need not
begin or may be discontinued with either parent.

In making this recommendation, the Committee intends to
strengthen the state's ability to respond in the best interest of
the child and enable the Department to more effectively apply its
limited resources.

To parallel the intent stated in recommendation 4, here too
the Committee recommends that the Department's current authority
to discontinue rehabilitation efforts be augmented by authorizing
the Department to not begin rehabilitation efforts under
specified circumstances. Furthermore, authorize the court to
order that reunification efforts need not begin or may be
discontinued under these circumstances

STATUTORY 12, Add two circumstances upon which
the Department or court may base
a decision to not begin or to
discontinue reunification efforts.

As previously noted, the Department now has the
authority, subject to judicial review, to discontinue
reunification efforts with either parent under any of the
following circumstances:

1. the parent is willing to consent to termination
of his or her parental rights;

2. the parent cannot be located; or

3. the parent is unwilling or unable to
rehabilitate and reunify with the child.
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The Committee has made a related recommendation (#11) to
authorize the Department to not only discontinue reunification
efforts under these circumstances, but to decide not to begin
reunification efforts based upon these circumstances.

The Committee has carefully reviewed a number of actual
case histories in which the parent(s) have committed acts
against the child, or failed to protect the child, in ways 1in
which the Committee and society consider to be heinous and

abhorrent. These acts, or, 1n some cases, failures to act,
involve murder, aggravated assault, rape, gross sexual
misconduct, sexual abuse of minors, and incest - all directed

against a child(ren) for whom the parent is responsible.

Even in these cases, the law now requires the Department to
develop a reunification plan for the child-victim or his or her
siblings and implement the plan to the best of its ability. As
documented by these actual case histories, the Committee finds
that the department should have the authority to not begin
reunification efforts when the parent commits, or fails to
protect against, heinous or abhorrent acts directed against a
child for whom the parent 1is responsible. Accordingly, the
Committee recommends that the following two circumstances be
added to those for which the Department may decide not to begin
or to discontinue reunification efforts with either parent:

1. The parent has acted toward a child in a manner which 1is
heinous or abhorrent to society or has failed to protect a
child in a manner which is heinous or abhorrent to society,
without regard to the intent of the parent; or

2. If the victim of the following crimes was a child for whom
the parent was responsible, or the victim was a child who
was a member of a household lived in or frequented by the
parent and the parent has been convicted of:

promotion of prostitution; or
a comparable crime in another jurisdiction.

(a) murder;

(b) felony murder;

(c) manslaughter;

(a) aiding or soliciting suicide;
(e) aggravated assault;

(£) rape;

(g9) gross sexual misconduct;
(h) sexual abuse of minors;
(1) incest;

(1) kidnapping;

(k)

(1)

In adding the first circumstance, the Committee intends the
court to determine the specific circumstances which constitute a
heinous or abhorrent parental act or failure to act.
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