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OVERVIEW OF THE COMMISSION 

PURPOSE: The Commission on Governmental Ethics and Election Practices is an independent 
commission established to guard against corruption or undue influencing of the election process 
and against acts or the appearance of misconduct by Legislators. 

DUTIES AND RESPONSIBILITIES: The general duties of the Commission are to administer 
and investigate any violations of the requirements for campaign reports and campaign financing, 
including the provisions of the Maine Clean Election Act and Fund; to conduct biennially, in 
conjunction with the Attorney General and the Chair of the Legislative Council, an ethics seminar 
for Legislators; to administer the lobbyist disclosure laws; to administer and ensure effective 
implementation of the Maine Clean Election Act and Fund according to Title 21-A, chapter 14; to 
provide for enhanced monitoring and enforcement of election practices; and to institute electronic 
submission of reports and computerized tracking of campaign, election and lobbying information 
under the Commission's jurisdiction. 

Additional responsibilities of the Commission are to investigate and make advisory 
recommendations to the appropriate body of the Legislature of any apparent violations of the 
ethical standards set by the Legislature; to issue advisory opinions and guidelines on problems or 
questions involving possible conflict of interest in matters under consideration by, or pertaining to, 
the Legislature; and to administer the sources of income disclosure law. 

ORGANIZATION: The Commission on Governmental Ethics and Election Practices consists of 
5 members appointed by the Governor. Members of the public, groups, and organizations may 
nominate qualified individuals to the Governor for appointment to the Commission during a 
nomination period jointly established by the Governor, the President of the Senate, the Senate 
Minority Leader, the Speaker of the House of Representatives, and the House Minority Leader. 
Appointments are subject to review by the joint standing committee of the Legislature having 
jurisdiction over legal affairs and confirmation by the Legislature. 

No more than two members of the Commission may be enrolled in the same political party. Each 
member serves a four-year term. A person may not be appointed to the Commission who is a 
member of the Legislature or who was a member of the previous legislature, or who was a declared 
candidate for an elective county, state or federal office within two years prior to the appointment, 
or who holds an elective county, state or federal office, or who is an officer of a political 
committee, party committee or political action committee. 

Pursuant to 1 M.R.S.A. Section 1006, the Commission may call for the aid or assistance in the 
performance of its duties on the Attorney General, Secretary of State, Department of Audit, or any 
law enforcement agency in Maine. 
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THE STAFF: The staff of the Commission conducts the daily business of the Commission. The 
staff director serves as spokesperson and liaison between the Legislature and the Commission, 
conducts Commission correspondence, makes findings and recommendations, tracks legislation, 
prepares fiscal notes, conducts preliminary investigations, drafts legislation, and prepares and edits 
Commission pUblications. The staff director supervises the daily activities of the staff auditor, 
accountant, lobbyist registrar, candidate registrar, and Commission assistant, and supervises the 
administration of the Maine Clean Election Act and the multi-million dollar Maine Clean Election 
Fund. 

The staff auditor oversees the random and selective audit of the numerous reports filed with the 
Commission for compliance with State law, assists the staff director with implementation of the 
Maine Clean Election Act, and reviews the transfer of Maine Clean Election Funds to private 
accounts by the staff accountant. 

The staff accountant processes the electronic transfer or issuance of checks of revenues from the 
Maine Clean Election Fund to the private accounts of certified Maine Clean Election Act 
candidates, manages the Commission's biennial budget process, and administers the daily financial 
obligations and personnel matters of the Commission staff. 

The lobbyist registrar processes the registrations of lobbyists, lobbyist associates, and political 
action committees (PACs); prepares lobbyist and PAC registers; compiles and prepares statistics; 
and advises lobbyists and others with regard to the provisions of the lobbyist and PAC laws. 

The candidate registrar processes registrations and reports, assists candidates and others in 
completing reports, advises candidates as to their legal obligations, prepares agenda materials, 
monitors filings, audits reports, and prepares statistics. 

The commission assistant provides administrative, electronic data processing, and clerical support 
to the Commission and its staff members. 

Although the Commission is empowered to investigate violations of the laws on campaign 
financing and legislative ethics, it has no investigative staff. Thus, it relies largely on the Attorney 
General's Office for assistance in this area. 

RECORDS: The staff devotes considerable time to receiving, organizing, and maintaining records 
for public inspection. The following records are made available for public review: campaign 
finance reports of county, state, and gubernatorial candidates and candidates for Federal office (via 
the Federal Election Commission's Internet website, www.fec.gov, available on a public terminal 
in the Commission's offices); party committee reports; and political action committee reports. 
Also on file are financial disclosure statements of federal officials and members of the Legislature, 
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minutes of Commission meetings, and advisory opinions. The Commission also maintains detailed 
lobbyist disclosure and reporting documents. Reports filed with the Commission may be copied 
for a modest fee. 

OFFICE LOCATION: The Commission's offices are located at 242 State Street, Augusta 
(locally referred to as the Public Utilities Commission building). In addition to the availability of 
all reports, forms, and other public documents filed with the Commission, the office will provide 
public computer terminals when the Commission offers report filers the opportunity to file their 
reports electronically, hopefully in time for the 2002 elections. 

CAMPAIGN REPORTS AND FINANCES LAW 

The campaign finance laws require candidates for state, county, gubernatorial, and federal office 
and political action committees organized within the State to register and report their campaign 
contributions and expenditures to the Commission. Out-of-state political action committees 
making contributions to Maine candidates are subject to the reporting laws as well. 

ACTIVITY DURING 1999-2000 

Registrations: During the biennium ending December 31,2000, the Commission Staff processed 
at total of 519 registrations for candidates seeking election to state and county offices. A total of 
86 candidates competed for election to fill 35 State Senate vacancies, while 347 candidates 
registered for election to fill 151 State House of Representatives seats. Two (2) candidates 
competed for election to the United States Senate; two (2) candidates sought election in the First 
District United States Congressional race; and two (2) candidates competed for the Second District 
United States Congressional position. 

Educational and Informational Activities: The election year, predictably, saw increased activity 
for the Commission and its staff. Throughout the year, the staff communicated regularly with state 
and county candidates advising them of their statutory obligations to register with the Commission 
and to file periodic reports of their campaign finances. In April, general reporting instructions were 
mailed, together with standardized forms, filing schedules, and other helpful information. 

A substantial part of the Commission Staffs daily workload involved advising candidates and 
treasurers about how to complete reports and providing informal advice regarding the requirements 
of the law. Assistance was provided in person, by telephone, and by regular and electronic mail. 
The Staff also routinely advised other individuals, including legislative staff personnel, members of 
the general public, students, scholars, and reporters, regarding the myriad of campaign finance 
reporting issues. To ensure the accuracy of the advice provided, as necessary, Staff members 
conferred with the Commission or with the Commission Counsel from the Office of Attorney 
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During the 1999-2000 biennium, the Commission directed the referral of 4 candidate cases and 3 
political action committee cases to the Attorney General's Office for appropriate disposition either 
for failure to file campaign finance reports within 30 days of the report due date or failure to pay a 
duly assessed penalty. 

********** 

Complaints: A person may apply in writing to the Commission requesting an investigation 
concerning any activity subject to the Commission's jurisdiction. Such complaints could involve 
the conduct of candidates, political action committees, party committees, lobbyists, or Legislators. 
Each such request is acknowledged and subsequently pursued if the nature of the claim is subject to 
the Commission's jurisdiction, and the reasons stated for the request show sufficient grounds for 
believing a violation may have occurred. A preliminary investigation may be conducted and 
findings made. The findings, together with a recommendation, are presented by the staff to the full 
Commission which then decides the merits of each case. In the conduct of investigations, the 
Commission may subpoena witnesses and records and take evidence under oath. 

During the 1999-2000 Biennium, the Commission received 33 complaints concerning alleged 
violations of the various laws subject to the Commission's jurisdiction. The disposition of those 
cases was as follows: 

Five (5) complaints alleging violations of the Maine Code of Fair Campaign Practices were deemed 
to be outside the Commission's jurisdiction because of the protection of the First Amendment of 
the United States Constitution. Four (4) concerned "attribution" violations. The Commission 
assessed penalties in each of those cases, but rescinded the assessment in one. In the three (3) cases 
where a violation was found to have occurred and no correction was made, the Commission 
assessed a penalty ranging from $25 to $50, depending upon the facts of each individual case. One 
(1) case involving an alleged violation of political action committee registration and reporting 
requirements resulted in the assessment of a $250 penalty for failure to register and a $1,875.12 
penalty for the late submission of reports. Nine (9) complaints involved alleged violations of the 
limitations on the acceptance of campaign contributions. The Commission acknowledged a 
violation in each case, but dismissed each of the cases with a warning in recognition of the new 
contribution limitations that became effective only January 1, 1999. Additional complaints alleged 
violations of the rules governing the use and disposition of surplus funds, failure to register, 
reporting irregularities, incomplete lobbyist disclosure reports, endorsement of candidate by public 
officials, Federal "Hatch Act" violation, and violations of the provisions governing the 
implementation of the Maine Clean Election Act. 
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Maine Clean Election Act: The administration, implementation and enforcement of the Maine 
Clean Election Act is the subject of a separate Report of the Commission to the Joint Standing 
Committee on Legal and Veterans' Affairs. Please refer to that report for detailed information on 
those aspects of the Commission's activities during 1999-2000. 

********** 

Post-Election Year Filings: The post-election filings of primary and general election candidates 
revealed that 169 candidates ended the election year with active campaign accounts. Under the 
law, the disposition of any surplus or deficit of more than $50 remaining in a candidate's account 
must be disclosed in semiannual reports. To ensure compliance, the Commission staff notifies each 
candidate subject to post-election year requirements of the semiannual filing requirements. As with 
election year reports, filings are monitored for timeliness. 

Following the election cycle, the staff carefully examines each election report to detect any 
technical errors that may have been missed earlier. When a report is found to be deficient, the 
candidate's treasurer is notified and asked to make corrections in the form of an amended report. 

The final audit is an important step in ensuring that the figures published in the Commission's 
official election report are accurate. The audit of campaign finance reports during the 2000 election 
cycle resulted in the identification of errors in approximately 25% of the filed reports that required 
amendment. Correction notices were mailed or telephone contact made, depending upon the 
complexity of the error that required amendment. 

Election Year Planning: Once work on the last election year season (including preparation of the 
annual report) has been completed, planning begins for the next election year cycle. Preparations 
involve updating written guidelines, instructions, and reporting forms; and compiling new filing 
schedules. In addition to that activity, the 2002 election cycle presents a new challenge to 
Commission staff with the application of the new Maine Clean Election Act to gubernatorial 
candidates for the first time. Additionally, that law requires the Commission to provide candidates 
running for State Senator or State Representative with the voluntary option of being certified as 
eligible to receive public funding of their campaigns from the Maine Clean Election Fund, a 
multi-million dollar source of revenue derived from Legislative appropriations, voluntary taxpayer 
check-offs in their income tax returns, deposit of all qualifying contributions received by 
participating Clean Election Act candidates, and several other sources of revenue specified in the 
Maine Clean Election Act. The Commission will determine the amounts of the initial distributions 
for certified candidates for the gubernatorial election and for the State Senate and House of 
Representatives and publish a Candidate's Guide to the Maine Clean Election Act during the 
Summer of2001. 
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Municipal Candidates/Party Committees: Prior to the start of each election year, the staff 
distributes revised reporting forms and instructions to state party committees and clerks in those 
municipalities with populations greater than 15,000 where candidates for public office are governed 
by the State campaign finance law. 

*********** 

7 



    

  

               

  
   

   

  
 

   
    

 
     

   
   

   
  

   
   
   
    

      
     

    
    

      
  

  
    

     
   

   
     

  

 



Biennial Report 1999 - 2000 

SPENDING SUMMARIES - 2000 

Spending summaries for the 2000 election year are shown on the following pages. Figures for each 
year reflect the amounts reported by candidates on their pre- and post- election campaign finance 
reports. The chart entitled "Cost of Senate Seat" shows that the average, winning Senate candidate 
spent $20,129.90 in 2000, a 15% reduction from the 1998 election average. The average figures 
reflect a retreat from the generally upward trend in the cost of election campaign financing. The 
median figure reflects a continued drop in comparison to the 1994 high median expenditures by 
winning Senate candidates. 

The campaign finance reports of winning candidates running for State Representative in 2000 
reflect a 29% reduction in average spending per candidate from $6,463.81 in 1998 to $4,586.52 in 
2000, reversing the generally upward trend in expenditures before 1998. The median expenditures 
declined by 34% from $5,658.08 to $3,748.01, reflecting a reversal in the upward trend in median 
expenditures reported through 1998. 

The logical explanation for the reduction in average and median expenditures for candidates for 
State Senate and House of Representatives is two-fold. First, on January 1, 1999, contribution 
limitations to privately-funded candidates were significantly reduced from $5,000 to $250 per 
election per candidate from any source other than an individual, and from $1,000 to $250 per 
election per candidate from any individual. The consequence of those reductions was a significant 
decline in direct contributions given to candidates and a concomitant decrease in expenditures 
made by them as a result. 

Instead, however, prospective contributors used the funds they likely would have given directly to 
candidates before the reduction in contribution limitations to make so-called "independent 
expenditures" in support of the candidates to whom they may have given those funds. If the 
"independent expenditure" expressly advocated the election or defeat of a clearly identified 
candidate, the contributor was required to submit a report of the expenditure to the Commission 
along with an affidavit that it had not been made in cooperation, consultation or concert with, or at 
the request or suggestion of, any candidate or any authorized committee or agent of a candidate. 
By avoiding the use of so-called "magic word" (e.g., "vote for," "vote against," "elect," etc.) in the 
political communication, the maker of the expenditure could avoid the reporting requirement 
because the expenditure would not qualify as an "express advocacy" communication. 

The total expenditures of all political action committees (PACs) (both candidate and ballot question 
PACs) increased significantly in 2000 ($12,226,627.84) compared to 1998 ($8,275,242.70), a 48% 
increase in total spending. The total expenditures of candidate PACs increased by 33% from 
$1,512,036.12 in 1998 to $2,006.175.92 in 2000, representing a significant continuation in the 
financial influence of candidate P ACs that is particularly important in light of the reductions in 
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contribution limitations to candidates, the advent of the Maine Clean Election system of publicly 
funding qualified candidates, and the proliferation of independent expenditures made in support of 
all candidates, both privately and publicly funded. 

********** 
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Receipts and Expenditures of Pol'"'eal Action Committees· 2000 

Il.hmct Toml COJltrihnthms Ttltul 

PAC Same: Type Date of Ihuof Cl1rrit'd Tetal to Cllndldlliw Opcnlting Totlll 
Rel:l~lrlitlofi Tcrmlllltth.)Il Forwnd R~tipi~ CtlmmlH{'u Expcn$t'$ EIJlendlturt'S 

Constitution Party (If Mame I C,ndldat. 103107100 I 50.001 $3,563.001 525.001 $2, 15702 1 $2,182.02 

Democratic Legislative Majority I C'ndid"e I 0311519614111100 I $13.371 $13.37 1 SOOOI $13.37 1 $1337 

Democrats for a New Agenda I Candidate 108/17/98\10/6/00 I $222.421 $272.421 $262.82 1 5960 1 $272.42 

DlIigo 2000 I Candidate 11Ofl8!99112fJ5fOOI $4,393·1l1 515,253.111 $11,378.421 $1,823.23 1 $13,201.65 

Dirigo Alliance PAC I Candidate I 07/28/88 ! I 51.022.86 1 50,546.221 $0.001 55,299. 18 1 $5,299.18 

Don't Tax Food Coali(ion of Maine I fssue 11110919915131100 I $500.001 $72,000.00 I $21,300.00 I $15,200.001 $72,000.00 , 
Energy PAC for .\1aine I Candidate I03/07i86j I 51,480.85 1 510,933.481 $10,815.001 $8.07 1 $1O,823,67 

Pamily Planning Action Fund of Maine 1 C"dld", 110112100 I I 10.001 $1,306,82 1 $0.0°1 $872.971 $872,97 

Fleet National Bank Political Action Committee I Candidate! 07/17!89 1 I 12,743.05 1 57,595.9°1 $4,250.001 1743.09 1 $4,993,09 

Forests lor !he PufUre I l$sue I 09124,~9 112'111001 $0.001 $87.337.32 1 $0.001 $85.874.091 S87,342,S2 

Friends for a State Aquarium I Issue 102119191 I I 10.001 $0.001 $0001 $0001 $0.00 

Friends of Maine HO$pitills I C'ndldate I 011281871 I $27,355.24 1 155,564.24 1 526,745.00 I 112,226001 $33,971.00 

Fnends ot the University of Maine 1 ls.<;uc 110127194 I I $287.55 I $238.221 10.001 5000 1 $0.00 

Fum! fUJ Maine's Future I C,ndld,,, I 04123/981 I 574.67 1 $8>.834.531 $48, .... ;.;,.00 I $32,022.24 ! $80.577,24 

... Goodwin for Speaker I C,ndldW 106116100 I I 50.00 I 11,449.60 1 1300.001 $1,008.80 1 $1.308.80 

'" GOP House MajoTllY 2000 I C,ndid,,, 106/211991 1 ($28.15)1 ($28.15) I $0001 $0.001 $0.00 

House Democratic Campaign Committee I Candidate I 07/111S3 I I $31,536.3°1 $220,556.911 $18,610.0°1 $199,688.51 I $218,298.51 

House Republican Fund I Candid", I 011141971 I $9,236.09 1 563,937.481 524,446.93 1 830,07348 1 $55,120.41 

Independent Party for Maine I Candidate I 05/15198 1 I 1000 1 $0.001 $00°1 $0001 $0.00 

Intemalionnl Brotherhood ofPain!ers and Allied Tr:tdes I Candidafe 110/0:,/941 518/00 I $0001 $0.001 50.001 $0.001 $0.00 

JOBSPAC I C"did". I 03116100 I I $0.001 $17,219.551 $0001 516,649.521 $16,64952 

Keep Ytaine Moving I Issue 10412119811112100 I ($2,206.13) I $232,481.90 1 $1,650.001 $12,558151 $232,407.28 

Kennebec County Women's Republican Chlb I Candidate I 07!J8/94 I I 5489.24 1 5489.24 1 1000 1 $0.001 $0.00 

Lead :'\1aine I Candidate 110116/00 I I $0.001 54,150.001 $1,000.001 $0001 $1,000.00 

leader!l20 I C"did,,, 1'0112/00 I I 10.001 54.540.001 52,630.001 $1,781.481 $4,411.48 

Leadership 2000 I Candidate I 08/30/00 I I 10.001 55,000001 54,000.00 I $171.231 $4,l7U8 

Leadersltip for Maine's FufUrc PAC I Candidate 106127/00 ! I $0.001 $21,022.51 1 516,975,001 52.59900 I $19,574,00 

Libertarian Party of \-1aine, Inc. I C"dldat' 110119198 I I 12,899. 17 1 $15338.93 1 $600.001 $12,528.38 1 $13,128.38 

Local 1253 PAC I Candidate I 07i12/89 I 1 513,491.51 1 $15, 15632 1 89,218.23 1 S674.< I I $9,892.74 

Loggers for Maine's rutme ~""._l Issue l.o.3i~51921. i $0.001 $()<JOj~ __ $_OOO L $0.001 $0.00 
- - ~----~- -~~". --~-.. 



        

  

     

       

     

     

     

      

     

      

       

   

    

     
  

 
 
 

 
 

  
  

 

 
 

 
 

 

              

        

        

         

          

           

            

         

        

        

              

          

               

             

                

             

             

             

              

             

               

            

              

           

               

                      

          

                  

                

                     



         

    
            

      
 

 

                 

           

          

        

            

               

           

            

              

           

                  

           

              

               

             

          

           

        

          

         

            

              

             

          

              

       

           

             

              

              



  

        

     
  

 
 
 

 
 

  
  

 

 
 

 
 

 

              

            

                

              

               

            

             

            

            

              

            

            

                

              

          

           

                 

             

             

             

            

             

            

                  

              

             
  

                

               

           
                

 

 

 

 



  

  

    

   

   

 
 

           

     
  

 
 
 

 
 

  
  

 

 
 

 
 

 

         

          

           

             



Biennial Report 1999 - 2000 

LOBBYIST DISCLOSURE PROCEDURES 

The lobbyist disclosure laws require registered lobbyists to register as paid lobbyists and to file 
monthly reports with the Commission. The reports must show the compensation received and 
expenditures made by the lobbyists in pursuit of their lobbying activities. Lobbyists must file 
annual reports as well. 

Each fall, the staff reviews reporting forms and instructions and revises them as necessary to 
conform them to legal requirements. Packets containing registration forms and instructions for 
reporting are mailed to the previous year's registrants. The staff produces and publishes a register 
containing the names and addresses of all registered lobbyists and their employers, updating that 
listing as necessary throughout the year. Each year, the staff compiles and publishes a lobbyist 
compensation report summarizing the activity of lobbyists for the previous lobbyist registration 
year that ends November 30. Both the register and the annual compensation report are available for 
public inspection and may be purchased for a small fee. 

As with campaign finance reports, each monthly disclosure report is monitored for timeliness and 
completeness. Lobbyists filing late reports are referred to the Commission for determination of the 
appropriate sanction as provided by statute. While most lobbyists remit payment upon notification 
of any penalty amount, those who do not may be referred to the Attorney General's Office for 
appropriate disposition and may have their lobbying privileges revoked during the pendency of that 
process. 

Lobbyist Activity 1999: 

Both the number of individual lobbyists and the number of lobbyist employers in 1999 increased 
by 18% compared to 1998, while reported compensation paid to lobbyists between 1998 and 1999 
increased by 58% from $2,366,516.98 to $3,742,244.97, not quite eclipsing the single year record 
compensation of $3,852,653.80 paid in 1997. The total number of lobbyist registrations (i.e., 
lobbyist/employer, employerllobbyist, recognizing that an individual lobbyist may work for more 
than one employer and an individual employer may employ more than one lobbyist) also increased 
significantly in 1999, from 338 registrations to 416, a 23% increase. Between 1998 and 1999, the 
reported amount spent on officials by lobbyists increased by nearly 23%, while the reported 
amount in excess of $25 spent on officials increased by over 41 %. In comparison to the figures for 
1997, the First Regular Session of the 1 1 9th Legislature, the reflect a slight reduction in lobbying 
activity, except for the number of lobbyist employers, total number of lobbyist registrations, and 
amount in excess of $25 spent on officials. 
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Lobbyist Activity 2000: 

The number of individual lobbyists and lobbyist employers in 2000 remained approximately the 
same compared to 1999, while reported expenses also decreased by over 26%. The total number of 
lobbyist registrations (i.e., lobbyist/employer, employer/lobbyist, recognizing that an individual 
lobbyist may work for more than one employer and an individual employer may employ more than 
one lobbyist) also decreased by slightly more than 4% in 2000, from 416 to 398 registrations. The 
amount of compensation paid to lobbyists decreased by more than 9% from 1999 to 2000. 
Between 1999 and 2000, the reported amount spent on officials by lobbyists decreased over 20%, 
while the reported amount in excess of $25 spent on officials decreased by over 30%. 

The above analysis appears to continue the general trend in lobbying activity representing a greater 
level of activity and commensurate expense in the first year of a legislative biennium than in the 
second year. 

Decade Summary: 

The Commission staff summarizes the disclosures of lobbyists and lobbyist employers conducting 
business in Maine during the preceding decade. With respect to Part A of that summary, it may be 
noted that the level of activity conducted each year is directly related to the duration of the 
legislative session; i.e., the first session of the Legislature, which falls in odd-numbered years and 
includes consideration of the biennial budget, produces more activity than does the shorter, second 
session. Hence, while the figures accurately reflect yearly activity, they are less useful in 
measuring progression. A better gauge would be to compare totals for each Legislative Biennium 
which combine activity for both the first and second sessions. That comparison is provided in Part 
B. 

The study shows that between the 115th Legislature (1991-1992) and the 119th Legislature 
(1999-2000), lobbyist registrations increased over 23%, compensation paid to lobbyists increased 
more than 64%, and expenses more than quintupled during that period. 

********** 
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LAWS ON LEGISLATIVE ETHICS AND FINANCIAL DISCLOSURE 

Unlike many state codes, Maine's legislative ethics laws do not impose sanctions as a means of 
resolving questionable ethical issues. Rather, those laws define the standards by which Legislators 
are expected to conduct themselves and they admonish Legislators to avoid even the appearance of 
misconduct or a conflict of interest. The law empowers the Commission to conduct investigations; 
and it further authorizes the Commission to issue opinions and recommendations. But the opinions 
rendered by the Commission, whether at the request of a Legislator, or on the Commission's own 
motion, are strictly advisory; and the ultimate responsibility for resolving ethical issues rests with 
the Legislature itself. 

A key aspect of the legislative ethics law is personal financial disclosure. Under that law, 
Legislators as well as Legislative candidates are required to disclose the sources of their personal 
income, including any unsecured indebtedness. The purpose of such disclosure is threefold: 1) to 
reveal to citizens any potential conflicts of interest; 2) to remind Legislators of potential sources of 
conflicts of interest; and 3) to discourage Legislators from using their office for personal gain or 
benefit. Disclosure statements are available for public inspection. 

Ethics Seminar: To promote awareness of the standards established by the Legislature, the 
Commission conducts a seminar for Legislators prior to the commencement of the first regular 
session of each Legislature. The seminar is conducted in conjunction with the Attorney General's 
office and the Executive Director of the Legislative Council. Participants usually include the 
Speaker of the House, the President of the Senate, the Attorney General, and the Chairman of the 
Ethics Commission. 

1999-2000 Activity: The Commission considered numerous matters during the biennium. Among 
the most contentious issues considered were complaints filed against several political action 
committees (P ACs) for alleged violations of the PAC registration and reporting laws, a willful 
violation of the reporting requirements for Legislators to file statements of sources of income, 
several requests for Commission guidance on the implementation and administration of the Maine 
Clean Election Act (see separate report on the MCEA), alleged violations of the newly reduced 
contribution limitations for candidates, reporting irregUlarities and late filings of required reports, 
complaints alleging failure of lobbyists to fully disclose the focus of their lobbying activities, a 
complaint alleging the endorsement of a candidate by public officials, several complaints regarding 
the application of the matching funds provision of the Maine Clean Election Act, and numerous 
penalty actions to enforce the statutory filing and reporting requirements for candidates, political 
party committees, political action committees, and lobbyists. 
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INFORMAL ADVISORY OPINIONS 

During 1999-2000, the Commission issued the following informal advisory opinions in response to 
the inquiries of Legislators, lobbyists, political action committees, and others. A word of caution 
about the general use of these opinions: While the Commission's objective in printing summaries 
of these opinions is to increase Legislator and public understanding of and sensitivity to the laws 
administered by the Commission, only persons who receive an advisory opinion from the 
Commission may rely upon that opinion as protection against an adverse Commission finding if a 
complaint is filed against another individual. Each case is decided based on its own unique facts. 

Issues Concerning Ethics, Conflict of Interest, or Sources of Income 

ISSUE: Potential conflict of interest in voting on a bill 

OPINION: A conflict of interest would be created by a Legislator's participation in the 
consideration of legislation that would include the significant potential for the Legislator's wife and 
her family to receive a financial gain or a direct benefit as a result of the enactment of that proposed 
legislation, and that such financial gain or direct benefit would be distinct from that of the general 
pUblic. 

ISSUE: Appropriateness of accepting a gift of a pullover golf shirt in recognition of a Legislator's 
service as a member of an advisory council prior to election to the Legislature. 

OPINION: It would not be a conflict of interest under existing law for a Legislator to accept the 
gift in question provided that it is clearly understood that the presentation was solely in 
appreciation for past services rendered as a member of the advisory council, that the practice has 
been to make similar presentations to departing council members, and that the purpose in making 
the presentation was not to influence the Legislator in the performance of official duties or vote, or 
to reward any action as a Legislator. However, that conclusion is based solely on the application of 
the legislative ethics laws over which the Commission has jurisdiction. It does not apply to the 
bribery and corrupt practices laws over which the Attorney General has enforcement jurisdiction. 

ISSUE: Whether the Maine Constitution or statutes would prohibit a State Legislator from being 
employed as the manager of aU. S. Senator's lo~al field office. 

OPINION: None of the laws which the Commission administers and over which it has 
enforcement jurisdiction (1 M.R.S.A. sections 1001-1023; 3 M.R.S.A.sections 311-326; and 21A 
M.R.S.A. sections 1001-1128) would prohibit the type of employment described. However, the 
legislative ethics provisions found at 1 M.R.S.A. sections 1011-1015 may apply to specific factual 
situations that could create a conflict of interest between the new employment position and 
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legislative service. In the event of a possible conflict of interest situation that may present itself, 1 
M.R.S.A. section 1013 provides the mechanism by which the Legislator may request an adviso!), 
opinion and guidelines on problems or questions involving possible conflicts of interest in matters 
under consideration by, or pertaining t?, the Legislature. 

Because the Commission lacks jurisdiction to interpret constitutional prOVISIOns, Commission 
Members declined to issue an opinion with respect to whether the Maine Constitution, Art. IV, Part 
Third, Sec. 11 (Persons disqualified to be members) would bar prospective employment. The 
Commission suggested that the Office of the Attorney General would be the more appropriate 
source for an opinion regarding the applicability of that provision. 

Issues Involving Lobbying Activities 

ISSUE: Adequacy of existing lobbyist disclosure procedures. 

OPINION: The Commission considered the rulemaking process for clarifying the eXlstmg 
statuto!), requirements that are predicated upon reporting the amounts of compensation paid for 
lobbying services, rather than the hours spent performing particular "lobbying" activities. 
Commission Members agreed that the present disclosure forms fully comply with the statuto!), 
mandates for lobbyist disclosure, and that such disclosure provides the information the existing 
statuto!), scheme requires. The disclosure of any additional information would have to be 
mandated by the Legislature. Consequently, the Commission unanimously agreed that further 
consideration of the lobbyist disclosure requirements was unnecessary pending a change to those 
requirements by the Legislature. 

The Commission published guidance in response to requests for an interpretation of the definition 
of "lobbying." Copies of that guidance is available to be downloaded and printed from the 
Commission's Internet web site at www.state.me.lls/ethics and will be provided with the lobbyist 
registration and disclosure information that is distributed to prospective lobbyists before the start of 
each new Legislature. 

Issues Involving Candidate Campaign Finance Reporting 

ISSUE: May signs left over from a previous election be used in the current election? May printer 
paper and other consumables from past elections be purchased at original cost? Would an in-kind 
contribution of polling data be valued at the cost to conduct the poll or some other cost formula? 

OPINION: Signs left over from a previous election may be used for the current election provided 
their value is disclosed on the campaign finance report. 

72 



Biennial Report 1999 - 2000 

Supplies such as printer paper and other consumables that were purchased in the past and are to be 
used for this campaign should be purchased by the campaign and reported accordingly. Such 
supplies should be valued at their fair market value, which is the original cost of the supplies less 
any depreciation. 

A Maine Clean Election Act (MCEA) candidate may not accept contributions from any source 
other than the Maine Clean Election Fund. Free polling data (presumably obtained at some 
expense and having some value) that shows information for the candidate's race would be a 
prohibited "in-kind contribution." Therefore, a MCEA candidate may not accept free polling data, 
but it would be permissible for the campaign to purchase the polling data provided the campaign 
pays fair market value for that data. 

ISSUE: Applicability of the election laws to a newspaper advertisement. 

OPINION: Maine law (21A M.R.S.A. Section 1014) requires any person who makes an 
expenditure to finance a communication that is authorized by a candidate and expressly advocates 
the election or defeat of a clearly identified candidate through newspapers to clearly and 
conspicuously state that the communication has been so authorized and to clearly state the name 
and address of the person who made or financed the expenditure for the communication. 

The term "expressly advocate" means any communication that uses phrases such as "vote for," 
"reelect," "support," "cast your ballot for," "Smith for," "Jones in," "vote," etc., accompanied by 
the identification of a clearly identified candidate by name, picture, or any other description which, 
in context, can have no other reasonable meaning than to urge the election or defeat of that clearly 
identified candidate. In other words, the expression must contain so-called "magic words" that 
advocate the reader to vote in a particular way, either for or against a named candidate. In the 
absence of such "express advocacy," courts have upheld the right of citizens under the First 
Amendment of the Constitution to express their views without attributing the source of those 
VIews. 

The advertisement in question did not include a communication that expressly advocates the 
election or defeat of a clearly identified candidate. The advertisement appeared to be an 
informational piece promoting National Hunting and Fishing Day with the name of a State Senator 
appearing at the top of the advertisement for no apparent reason. While it may be inferred that the 
Senator may have paid for the advertisement, the communication failed to meet the test of express 
advocacy in any way. Therefore, the provisions of21A M.R.S.A. Section 1014 did not apply and 
an attribution statement was not required. . 

ISSUE: Commission's response to Resolve directing the Commission to "adopt rules regulating 
push polling, including sanctions for candidates whose campaigns violate such rules." 
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OPINION: The Commission identified several major concerns. First, was not clear that the 
Commission had sufficient legal authority, as the statutes are currently written, to promulgate rules 
governing push polling. The Commission has authority, pursuant to 1 M.R.S.A. Section 1003, to 
adopt "such procedures, rules and regulations as may appear necessary, for the orderly, prompt, fair 
a,nd efficient carrying out of its duties, consistent with this chapter," but the duties with which the 
Commission is charged do not include regulating any type of polling or telemarketing activity. 
Second, the Legislature, in enacting the Resolve, had not provided any guidance regarding the 
manner in which push polling is to be regulated. There was no policy statement or standards 
articulated which the Commission could follow in developing rules, even if the Commission had 
clear statutory authority to do so. Finally, questions were raised about the constitutional 
implications of regulating certain types of activities, particularly if those activities involve the 
protected exercise of free speech. 

For those reasons, the Commission concluded that it needed further guidance from the Legislature 
to develop any rules. The Commission had conducted research relating to the issue of push polling 
and offered to share that information with the Legislature. 

ISSUE: Whether the League of Women Voters of Maine Education Fund may provide all legally 
qualified candidates for the Maine Legislature with an equal opportunity to participate in the 
League's Democracy Network (DNet) Maine Election 2000 project without the League being 
required to report the costs of doing so as a "contribution" or "expenditure" "for the purpose of 
influencing the ... election of any person to state ... office," as those terms are defined in 21-A 
M.R.S.A. § 1012. 

OPINION: The League's DNet project is a worthwhile nonpartisan, voter educational endeavor to 
provide information regarding candidates to the voting public. That conclusion is predicated on the 
explanatory materials provided regarding the DNet project, noting particularly the League's intent 
to maintain its reputation as a "trusted source of objective and nonpartisan information about 
candidates and issues." The League's nonpartisan nature advances its objective to provide DNet 
services to all candidates without incurring unintended reporting requirements. This conclusion is 
consistent with the Federal Election Commission's Advisory Opinion 1999-25 (October 29, 1999), 
although that opinion was based on exceptions to the definitions of "contribution" and 
"expenditure" under federal law that differ from the definitions in Maine's campaign finance 
reporting statute. 

ISSUE: Whether a candidate who uploads onto the DNet site textual information that may be 
construed as "expressly advocating" the election or defeat of a clearly identified candidate has 
received a reportable in-kind "contribution" in the form of the value of an Internet service for 
which payment otherwise would have to be made. If so, must that be reported by the candidate? 
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OPINION: The League's "Guidelines for State Candidate Participation in DNet" apply 
"established principles governing voter education activities to 'online' projects," and include 
provisions that attempt to retain the nonpartisan nature of the educational infonnation included in 
DNet. The League was encouraged to consider adding an additional guideline admonishing 
candidates to refrain from including in their uploaded textual statements any comment that may be 
construed as expressly advocating the election or defeat of a clearly identified candidate. Such 
admonition would bolster the League's stated intent that DNet be truly nonpartisan and most likely 
would encourage candidates to respect that intent. The Commission would address any complaint 
that may be received based on the unique facts of each case. 

ISSUE: The legality of certain communications supporting a State Representative that appear to 
have been authorized and paid for by the Maine State Employees Association-PAGE (MSEA), and 
how the MSEA can give that State Representative over $1500 of in-kind contributions if the 
contribution limits are $250.00. 

OPINION: An independent expenditure is any contribution or expenditure by a person, party 
committee, political committee or political action committee aggregating in excess of $50 in an 
election that expressly advocates the election or defeat of a clearly identified candidate, other than 
by contribution to a candidate or a candidate's authorized political committee. Independent 
expenditures must be reported to the Commission according to a reporting schedule that the 
Commission establishes for each election. The report must state whether the contribution or 
expenditure is in support of or in opposition to the candidate and must include, under penalty of 
peIjury, a statement under oath or affinnation whether the expenditure is made in cooperation, 
consultation or concert with, or at the request or suggestion of, any candidate or any authorized 
committee or agent of a candidate. As the constitutionally protected exercise of free speech, based 
on court decisions, there is no limitation on the amount that may be spent for independent 
expenditures. 

Maine Clean Election Act (MCEA) candidates receive matching funds when any campaign, finance 
or election report shows that the sum of an opposing candidate's expenditures and obligations, or 
funds raised and borrowed, whichever is greater, alone or in conjunction with independent 
expenditures, exceeds the distribution amount received by the MCEA candidate. The Commission 
authorized the MCEA candidate's MCEA opponent to spend an additional $1,540 in matching 
funds based on the report of independent expenditures received from the MSEA. 
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Issues Involving Political Action Committee Campaign Finance Reporting 

ISSUE: What are the rules or regulations regarding the formation of a political action committee 
and how do those provisions apply to a group of women who want to unite to speak out concerning 
a specific political issue? 

OPINION: Essentially, if any "person" (i.e., an individual, committee, firm, partnership, 
corporation, association, group or organization) makes an expenditure (other than by contribution 
to a political action committee) to initiate, promote, or defeat any "question" (i.e., any proposition 
submitted to the voters), that person becomes a political action committee and must register and file 
the required campaign finance disclosure reports with the Commission. Making expenditures in 
the aggregate in excess of $50 in any single calendar year to expressly advocate a position on a 
political question would require the registration of a political action committee. 

ISSUE: How does the Commission intend to interpret applicable provisions of21-A M.R.S.A. Chapter 13, 
Subchapter IV, regarding political action committees? 

OPINION: The Commission expressed its confidence in the ability of experienced attorneys representing 
law-abiding clients to read, interpret, and apply the relevant legal requirements to the unique facts of the 
situations with which they may be confronted and to advise their clients accordingly. 

The solicitation and spending of funds creates the potential for the application of the political action 
committee reporting requirements. Therefore, special care should be given to the drafting of 
communications to ensure that the party making the solicitation is clearly identified and that party adheres 
to the registration and reporting requirements for political action committees, as appropriate. Since the 
treasurer of a political action committee must keep a record of all contributions to the committee which 
exceed $50 each for a referendum campaign, by name and mailing address of each donor and the amount 
and date of the contribution [21-A M.R.S.A. § 1057(3)], the acceptance of anonymous contributions of 
more than $50 is not pennitted. The Commission ~oes not intend to direct the manner of disposition of 
anonymous contributions that may be received, except to note that a committee receiving an anonymous 
cash contribution in excess of $50 shall promptly dispose of the amount over $50 by any lawful purpose 
unrelated to any State election, campaign, or candidate. 

Issues Involving the Maine Clean Election Act 

ISSUE: How the Commission intends to interpret applicable provisions of the Maine Clean 
Election Act and its implementing regulations to effectuate the Commission's intent to support 
participation in the Act by prospective candidates. 

OPINION: Under normal circumstances the Commission would liberally exercise the exception 
authority of its regulations regarding a candidate who unintentionally accepted contributions in 
1999 in violation of the "seed money" restrictions, provided the candidate is able to establish that 
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he/she immediately had returned such contributions and had not made expenditures from such 
contributions in excess of seed money total amount restrictions. A contribution will be deemed to 
have been "unintentionally" accepted if the candidate establishes that he/she "had not been aware 
of the statutory requirements at the time the contribution was accepted," and a contribution will be 
deemed to have been "immediately" returned if the candidate establishes that he/she had returned 
the contribution "within a reasonable period of time after the candidate became aware of its 
erroneous acceptance." 

A person would not lose eligibility to participate in the public funding provisions of the Maine 
Clean Election Act by soliciting and accepting contributions to retire 1998 election cycle debt up to 
the point at which the person files a Declaration of Intent to participate in the Act. A person 
becomes a "candidate," by definition (21-A M.R.S.A. § 1(5)), by accepting contributions after 
retiring debt from a previous campaign, and must register as a "candidate" within 10 days. See also 
21-A M.R.S.A. §§ 1013-A(I)(A) and 1017(9)(D). Therefore, a person who collects funds 
subsequent to the 1998 election cycle for the purpose of retiring campaign debt would not, by that 
activity, be a "candidate" as defined by 21-A M.R.S.A. § 1(5) because the purpose in collecting 
those funds would not be to run as a candidate for the next election, but rather to retire debt from 
the previous campaign. However, if that person accepts contributions other than "seed money" 
contributions after fully retiring previous campaign debt, the acceptance of those contributions 
would affect the eligibility of that person to participate in the Maine Clean Election Act. Filing a 
Declaration of Intent would qualify that person as a "participating candidate" and would include an 
affirmation that the person had "not accepted any contributions, except for seed money 
contributions, since becoming a candidate." 

Regarding the proper disposition of funds "erroneously" received, subparagraph 3.3.E(4) of the 
Commission's Regulations requires that any such contribution be "returned" to its original source. 
Since 21-A M.R.S.A. § 1016(3) requires the treasurer to keep a detailed account of the name and 
address of every person making a contribution in excess of $10, it should not be difficult for a 
candidate to return a contribution over $10 to the' original source. A candidate may use any 
contribution of $10 or less for any lawful purpose unrelated to any State election, campaign, or 
candidate if no record of the source of such contribution is available. 

ISSUE: Interpretation of the Maine Clean Election Act to permit successful primary election 
write-in candidates to become eligible for certifi~ation and receipt of funding under the Act in the 
November general election. 

OPINION: The Act and its implementing regulations do not address the circumstances of the 
eligibility of a successful primary election write-in candidate for public funding. However, the Act 
and regulations do contemplate the circumstances of replacement candidates and provide a process 
for their certification. Section 1126 of the Act directs the Commission to adopt rules to ensure 
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effective administration of the Act, including circumstances involving withdrawals or 
replacements. The Commission has adopted rules, and section 8 of chapter 3 of the Commission's 
rules addresses the subject of the qualifying period for establishment of eligibility involving 
replacement candidates. 

Since the matter of the eligibility of write-in candidates is not otherwise addressed, the 
Commission interpreted the statute and its implementing regulations in order to apply the same 
standards to successful primary election write-in candidates as apply to replacements for withdrawn 
candidates. Therefore, the provisions of paragraph B of subsection 2 of section 8 will apply to 
successful primary election write-in candidates who intend to seek certification as a Clean Election 
Act candidate, and such candidates will have a qualifying period of 30 days from the 4th Monday in 
July as a participating candidate to collect qualifying contributions and request certification. The 
provisions of paragraph D of subsection 2 also will apply with respect to compliance by a 
successful write-in candidate with all other requirements of the Act and regulations prior to 
certification, i.e., seed money, qualifying contributions, etc. rules. 

ISSUE: Clarification of the Commission's intent regarding certain aspects of the Campaign. 
Finance Report form and the application of information provided by that form to certified Maine 
Clean Election Act (MCEA) candidates and their nonparticipating opponents. 

OPINION: Some of the confusion in the reporting forms may be attributed to the statutory 
definition of "expenditure" that differs somewhat from the average person's everyday use of that 
term. While the dictionary definition of expenditure is "the act or process of expending; something 
expended, especially money" (i.e., to spend), the statutory definition is more exhaustive and 
includes "a contract, promise or agreement, expressed or implied, whether or not legally 
enforceable, to make any expenditure" (i.e., an obligation). 

The intent of Schedule B is to reflect those "expenditures" that actually have been paid, whereas 
that of Schedule E is to report unpaid "expenditures" (i.e., obligations). Schedule G summarizes 
the candidate's actual receipts and expenditures, treating loans, sale of campaign 
equipment/property, other receipts, and loan repayments separately. Schedule G attempts to 
summarize information the Commission uses for various purposes. 

Since the campaign finance report form is not intended to serve as an accounting ledger in a 
technical sense, but rather as a disclosure document with statutory constraints, it would not seem 
appropriate to apply principals of "accrual" and "cash" accounting to the information reflected 
therein. The objective is to provide a vehicle for the public to view how much and from what 
sources candidates received their financial support and to whom and for what purposes they spent 
those funds, including the reporting of so-called "in-kind" contributions/expenditures usually 
provided in the form of prepaid goods or services that benefit the candidate's campaign. 

78 



Biennial Report 1999 - 2000 

The accelerated reports that nonparticipating candidates are required to file (i.e. "101 %," 21-day, 
12-day, and 48-hour) are not the same report forms and schedules used for the pre-election and 
post-election reports. The accelerated report forms require the reporting only of "total 
contributions and receipts" and "total expenditures and obligations" to date. The more detailed 
itemization of those two broad categories must be included in the nonparticipating candidates' 
pre-election or post-election reports, as appropriate. Therefore, if the nonparticipating opposing 
candidate fully reports the campaign's total contributions, obligations and expenditures to date, as 
required, the certified MCEA candidate should receive the matching funds to which that candidate 
is entitled by law. All nonparticipating opposing candidates of MCEA candidates have received 
explicit instructions from the Commission regarding their reporting obligations. 

With respect to the payment of matching funds to MCEA candidates, nonparticipating opponents of 
MCEA candidates are required to report their total contributions, obligations and expenditures 
within 48 hours of exceeding by 1 % the MCEA candidate's initial distribution amount and not 
again until 21 days and 12 days before the election. Within 12 days of the election, candidates 
must report single expenditures of $750 (Senate candidates) or $500 (House candidates) within 48 
hours of those expenditures. Therefore, the timing of expenditures (whether by actual payment or 
mere obligation) by nonparticipating candidates may create problems for the Commission's release 
of matching funds to opposing MCEA candidates. 

The Commission staff is committed to doing its very best to expedite the release of funds as soon 
as required reports are received and eligibility is established. The Commission has the authority to 
advance the total amount of matching funds to eligible MCEA candidates and intends to do so, but 
to limit the authority to spend only as much of that total amount as determined by the reports of the 
nonparticipating opposing candidate. Letters explaining these pro\'isions will inform both 
nonparticipating and certified MCEA candidates as the campaign progresses. 

ISSUE: Whether expenditures by membership organizations for communications to their members 
expressly advocating the election or defeat of a clearly identified candidate must be reported to the 
Commission as independent expenditures and, if so, whether such expenditures should be included 
in the computation of matching funds for eligible Maine Clean Election Act candidates. 

OPINION: The Commission published its interpretation on the subject of membership 
communications. The interpretation resulted in the development of a revised form for membership 
communications that provides for reporting in a manner that is essentially identical to previously 
reported independent expenditures without labeling membership communications as such. 

ISSUE: If a nonparticipating candidate (i.e. privately funded) accepts polling information for 
hislher race, must the candidate declare that as an in-kind contribution, and would that in-kind 
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contribution be added to that candidate's totals In detennining matching funds that would be 
allowed a certified MCEA opponent? 

OPINION: Campaign finance reports for candidates must contain the itemized accounts of 
contributions received during that report filing period for contributions aggregating in excess of 
$50. The tenn "contribution" includes anything of value made for the purpose of influencing the 
election of any person to state office, but does not include certain exclusions provided by statute. 
The values of goods and services provided to candidates in place of cash are reported as "in-kind" 
contributions. Therefore, if a candidate receives something of value that is given to the candidate 
for the purpose of influencing the election of that person, including polling infonnation of some 
value, the fair market value of that infonnation should be reported. "Fair market value" is defined 
as the value a willing buyer and seller would place on an object in the nonnal course of business. 

A certified Maine Clean Election Act candidate may not accept contributions except for 
distributions from the Maine Clean Election Fund. Matching funds for distribution to MCEA 
candidates are computed based on the sum of a nonparticipating opponent's expenditures and 
obligations, or funds raised and borrowed, whichever is greater, alone or in conjunction with 
independent expenditures. The amount "raised" by a nonparticipating candidate and considered in 
detennining whether an accelerated report should be filed includes "in-kind" contributions received 
by that candidate. "In-kind" contributions would be added to the total of the amount "raised" by a 
nonparticipating opponent of a MCEA candidate for the purpose of computing eligibility for and 
the amount of distribution of matching funds to be paid to a MCEA candidate. 
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GUIDELINES ON ACCEPTANCE OF GIFTS 
October 21, 1999 

The State Legislature in 1975 created an independent commission on governmental ethics 
and election practices to guard against corruption or undue influencing of the election process 
and against acts or the appearance of misconduct by Legislators. That Commission is charged 
with the responsibility to investigate and make advisory recommendations to the appropriate 
body of any apparent violations of the ethical standards set by the Legislature and to conduct an 
ethics seminar for Legislators. Along with those duties, the Commission is authorized to issue 
advisory opinions and guidelines on problems or questions involving possible conflicts of 
interest in matters under consideration by, or pertaining to, the Legislature. 

A frequently troublesome area is that of "gifts." The question periodically is asked 
whether a "gift" to a Legislator violates the legislative ethics law or any other provision of Maine 
law. Two statutes raise possible barriers to the acceptance by Legislators of gift offers. The first 
limitation is found in the legislative ethics law [1 M.R.S.A. § 1014(1)(B)] which provides that a 
conflict of interest occurs when a Legislator or a member ofthe Legislator's immediate family 
accepts a gift, other than a campaign contribution, from any person affected by legislation or 
who has an interest in a business affected by proposed legislation, where it is known or 
reasonably should be known that the purpose of the gift is to influence the performance of 
the Legislator's official duties or vote, or is intended as a reward for action on the 
Legislator's part. 

As used in that provision, "gift" means anything of value, including the forgiveness of 
an obligation or debt, given to a person without that person providing equal or greater 
consideration to the giver. However, "gift" does not include things of value received from a 
single source during the reporting period with an aggregate value of 5300 or less; a bequest or 
other form of inheritance; a gift received from a relative; or a subscription to a newspaper, news 
magazine or other news publication. 

The key questions that must be answered are: (1) Is the offer of anything of value to a 
Legislator intended to influence the performance of the Legislator'S duty or vote or as a reward 
for any action on the Legislator'S part; and (2) Does the offer constitute a "gift" under the 
legislative ethics law's definition of that term? Thus, the applicability of the legislative ethics 
law with respect to the acceptance of a gift would depend on the purpose of the offer and the 
nature and value of the thing offered. If the purpose is to influence or reward a Legislator in the 
performance of official duties, and/or if the value of the thing offered exceeds $300, the item 
would be a prohibited "gift" for purposes of the applicability of the legislative ethics law. 

However, a second limiting statutory provision, the stricter (narrower standard) Maine 
Criminal Code (17-A M.R.S.A. § 605), provides that it is improper for a public servant to solicit, 
accept or agree to accept any pecuniary benefit,from a person "if the public servant knows or 
reasonably should know that the purpose oft~~nor in making the gift is to influence the public 
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servant in the perfonnance of the public servant's official duties or vote, or is intended as a 
reward for action on the part of the public servant." 

As used in the Criminal Code provision, the tenn "pecuniary benefit" means any 
advantage in the fonn of money, property, commercial interest or anything else, the primary 
significance of which is economic gain. It does not include economic advantage applicable to 
the public generally, such as tax reduction or increased prosperity generally. "Pecuniary benefit" 
does not include a meal, if the meal is provided by industry or special interest organizations as 
part of an informational program presented to a group of public servants; a meal, if the meal 
is a prayer breakfast or meal served during a meeting to establish a prayer breakfast; or a 
subscription to a newspaper, news magazine or other news publication. 

What must be answered, then, is: (1) Does the giver of the gift have an interest in a 
matter before the Legislature or a matter that is expected to come before the Legislature; and (2) 
Would the gift result in any economic advantage to the recipient that is not applicable to the 
general public or otherwise pennitted by the law? Under the criminal law standard, the value of 
the gift is not a factor. Any economic gain or advantage is enough to invoke the proscription of 
the statute. 

The comment that accompanied the Legislature's 1975 enactment of the criminal law 
provision stated: 

It seems to be a warranted assumption that gifts from persons who have an interest 
in an official matter before the public servant would be so often made with the 
hope and intent of influencing [that public servant] that it is appropriate to 
prohibit all such gifts generally. This prohibition also serves to contribute 
significantly to the appearance, as well as the substance, of public integrity. 

The Legislature has assigned to the Ethics Commission the responsibility to investigate 
and make advisory recommendations to the Legislature of any apparent violations of the ethical 
standards set by the Legislature. However, the Attorney General enforces the provisions of the 
Maine Criminal Code. Therefore, the Ethics Commission is the arbiter regarding the 
applicability of the legislative ethics law, while the Attorney General's Office is the final 
authority concerning the applicability of the criminal law provisions. 

Individual Legislators are encouraged td consult with the Commission's staff, which 
includes the availability oflegal counsel from the Attorney General's Office, about the particular 
facts of a potential gift situation before embarking on a course of action with respect to the 
acceptance of that particular gift. That is especially true with respect to the acceptance of offers 
of expense-paid trips, including reimbursement for travel, meals, and accommodations. The 
Commission and its staff will make every reasonable attempt to review the facts and offer advice 
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in a timely manner within the limits of the Commission's authority. In that regard, some 
examples of gift situations that the Commission has addressed in the recent past are illustrative: 

1. In 1996 a Legislator requested the Commission's guidance concerning the 
propriety of a member of the Legislature accepting an expense-paid trip to a conference 
sponsored by a national trade association. After reviewing the specific facts presented, the 
Commission concluded that acceptance of the trip would not constitute a violation of Maine's 
legislative ethics law because the conference would be an educational opportunity that would 
serve to benefit the Legislator in the discharge of the Legislator's duties. However, the 
Commission questioned the propriety of attending a conference at which such diversions as golf 
and deep-sea fishing are offered as part of the program and referred the requesting Legislator to 
the State law regarding the purpose of the donor in making the gift and the relation of that 
purpose to possibly influencing that Legislator in the performance of official duties or as a 
reward for past actions. Additionally, the Attorney General was asked to render a formal opinion 
regarding the questions raised. 

2. Also in 1996, the Commission concluded that a Legislator's acceptance of an 
expense-paid trip of unknown value to another state to participate in a conference sponsored by a 
Maine political action committee, including hotel accommodations and travel expenses 
associated with the trip, was not a conflict of interest. However, the Commission encouraged the 
Legislator in the future to seek advice before accepting anything of value from anyone with a 
potential interest in proposed legislation. The Commission also reminded the Legislator of the 
responsibility to ascertain the value of those goods or services that may bear upon the question of 
the propriety of accepting such "gifts." Finally, the Commission reminded the Legislator of 
Maine's financial disclosure law that requires Legislators to report annually the source of any 
gifts received with an aggregate value of more than $300. 

3. In 1997 the pennissibility was questioned of a paper company inviting certain 
members of the Legislature to tour Maine's northern woodlands, including payment for 
overnight accommodations, one restaurant meal, and bus transportation to view the woodlands. 
The invitation was valued at less than $100 per Legislator, not including transportation to and 
from the point of departure. The program included various presentations, but no lobbying was 
planned. Legislation involving woodland issues was pending before the Legislature. The 
Commission concluded that Legislators who participated in the tour would not be in violation of 
the Legislative ethics law because the value to each Legislator was considerably less than the 
$300 threshold by which a "gift" is defined. However, the Commission recommended that the 
Attorney General be consulted regarding the applicability of the criminal law provisions 
involving improper gifts to public servants. 

4. Finally, in 1997 the Commission considered whether the offer of the services of a 
free community-service web page on the Internet and 20 hours of free Internet access per month, 
including installation of the appropriate software on the Legislator'S at-home personal computer, 

83 



Guidelines on Acceptance of Gifts -- October 21, 1999 

offered to certain Legislators by a communications company would constitute a violation of State 
law. Issues were expected to arise on the legislative agenda that would affect the future health of 
the Internet and telecommunications industries in Maine. The company acknowledged its belief 
that "hands-on experience will help [the benefited Legislators] make informed decisions about 
legislation as these issues come before you." The Commission concluded that the applicability 
of the Legislative Ethics Act with respect to the question of whether the offer constituted a "gift" 
would depend upon whether the value of the services to be rendered was less than $300 per year 
in the aggregate so as not to trigger the "gift" prohibition. However, the Commission decided 
that acceptance of the offer was prohibited because of the appearance that the offer may have 
been intended to influence Legislators in the performance of their official duties or vote at some 
time in the future. Moreover, the Commission concluded that the acceptance ofthe offer would 
violate the State's criminal law prohibition against public servants accepting any "pecuniary 
benefit" in the form of a "commercial interest" or advantage that is not generally available to 
other members of the general pUblic. 

Consequently, Legislators and prospective sponsors of so-called "fact-finding," 
"educational," or "informational" programs that may include sponsor-paid offers of meals, travel, 
and transportation routinely question the propriety of accepting proposed offers of such "gifts." 
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COMMISSION STAFF GUIDANCE TO REQUESTS FOR 
INTERPRETATION OF DEFINITION OF "LOBBYING" 

The Commission addressed the definition of "lobbying" during several regular meetings and a 
special subcommittee meeting in 1995. Proposed legislation was submitted for consideration, 
but the Legislature took no action on the proposal. 

The current Lobbyist Disclosure Procedures in 3 M.R.S.A. Chapter 15 predicate the status of 
"lobbyist" and the function of "lobbying" upon the employment relationship between lobbyist 
and employer and the receipt of compensation in some form (including reimbursement for 
expenses) for lobbying. The provisions of Section 317 require the reporting of specific amounts 
of compensation, expenditures, etc., as applicable. Consequently, the forms prescribed by the 
Commission conform to the statutory requirements and provide for the reporting of amounts of 
compensation, expenditures, etc. and not for the amounts of time spent engaged in "lobbying" 
activities. 

Based upon those criteria, the Commission staffs response to inquiries on this subject has been 
that lobbyists and lobbyist associates should report the amounts of compensation they receive 
based upon either the hours billed to their employer or, in the case of a salaried or hourly 
employee, the amount computed by multiplying the hours engaged in lobbying activities times 
the employee's regular rate of pay based on a 40-hour week. In the former case, if the lobbyist or 
lobbyist associate billed the lobbyist employer for the time spent "lobbying" (i.e., time spent 
communicating directly with any official in the Legislature for the purpose of influencing any 
legislative action, including time spent preparing and submitting oral or written proposals, 
testimony, or analyses concerning any legislative action), that amount should be reported. In the 
latter case, if the lobbyist's employer paid the lobbyist or lobbyist associate for the time spent 
engaged in "lobbying," the amount of that compensation likewise should be reported. 

In response to questions regarding what constitutes lobbying in 1) determining whether the 
8-hour threshold per calendar month has been reached, thus triggering the registration 
requirement, or 2) what should be included in a monthly report, the Commission staff provides 
the following guidance: 

• Travel time should be included if the individual travels to Augusta only for the purpose of 
speaking to a Legislator or attending a committee meeting or hearing and is doing so on 
the lobbyist employer's time; that is, the employer is being billed for the time spent to 
travel to Augusta. The same would be true for the time spent ina meeting, whether 
waiting to be heard or simply listening. In most instances, someone is being billed for the 
time spent just sitting. If other business is conducted in Augusta, then travel time would 
not be considered lobbying. 

• The above would apply as well in the case of an "in-house" lobbyist, i.e., one who is 
employed within an entity and a portioJ)fi[ salary, for instance, is designated as 
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compensation for lobbying. While an employee is in Augusta attending session, he/she is 
away from the employee's regular business, but is still being paid by the lobbyist's 
employer. Therefore, a portion of that employee's salary proportionate to the time 
engaged in "lobbying" should be reported. 

In response to Representative Daigle's scenarios, the determination whether an individual is 
engaged in reportable "lobbying" depends upon whether the lobbyist is being compensated in 
some manner by an employer, as opposed to being on the lobbyist's own time. If the employer is 
being billed for the full time the lobbyist spends in Augusta, then the amount of compensation 
received for that time constitutes reportable lobbying. In order in answer Mr. Daigle's questions 
more specifically, clarification would be required to determine whether the individual is being 
compensated or reimbursed for that person's activities and the amount of that compensation. 
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INTERPRETATION OF MEMBERSHIP ORGANIZATION AND 
CORPORATION COMMUNICATIONS 

On August 9, 2000, the Commission on Governmental Ethics and Election Practices interpreted 
the provisions of 21-A M.R.S.A. § 1019(2) to require that any membership organization or 
corporation that makes a communication to its members or stockholders expressly advocating the 
election or defeat of a clearly identified candidate must report any expenditures aggregating in 
excess of$50 for such a communication in any election. The Commission interpreted that 
provision to require the reporting of expenditures for such communications on an aggregate basis 
for all candidates in an election (i.e., primary, general, special), and not on a "per candidate per 
election" basis. 

The Commission further interpreted the definition of "independent expenditure" in 21-A 
M.R.S.A. § 10 19 to exclude communications by any membership organization or corporation to 
its members and stockholders expressly advocating the election or defeat of a clearly identified 
candidate. Therefore, the amounts of expenditures for such communications, while reportable to 
the Commission, will not be included in computing the eligibility for matching funds for 
candidates under the Maine Clean Election Act [21-A M.R.S.A. § 1125(9)]. 

Forms for reporting expenditures in excess of$50 by any membership organization or 
corporation to its members or stockholders expressly advocating the election or defeat of a 
clearly identified candidate are available in the Commission office at 242 State Street, Augusta, 
Maine, or by calling (207) 287-4179. Forms also may be downloaded and printed from the 
Commission's web site at www.state.me.us/ethics. The reporting schedule is the same as for 
candidates and political action committees (i.e., 6 days before and 42 days after an election). 

Questions about the Commission's interpretation of these statutory provisions should be referred 
to William Hain at 287-6219 or Annette Jones at 287-6221, or by correspondence to the 
Commission office. 
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REPORTING REQUIREMENTS FOR INDEPENDENT EXPENDITURES 

State law requires any person, party committee, political committee or political action committee 
that makes an "independent expenditure" to file a report with the Commission on 
Governmental Ethics and Election Practices, An independent expenditure is any contribution or 
expenditure aggregating in excess of $50 in an election for the purpose of expressly advocating 
the election or defeat of a clearly identified candidate, other than by contribution to that candidate 
or that candidate's authorized political committee, Any expenditure made in cooperation, 
consultation or concert with, or at the request or suggestion of, a candidate, a candidate's political 
committee or their agents is considered to be a contribution to that candidate and, therefore, is not 
an independent expenditure, 

Independent expenditures aggregating in excess of $50, but not in excess of $250, must be 
reported to the Commission in accordance with the reporting schedule for candidates, party 
committees or political action committees. However, because of their greater impact, 
independent expenditures aggregating in excess of $250 must be reported to the Commission 
within 48 hours of making those expenditures. Additional reports are required for subsequent 
increments of independent expenditures aggregating in excess of$250 within 48 hours of those 
expenditures. 

Reports must contain an itemized account of each contribution or expenditure aggregating in 
excess of $50 in any election, the date and purpose of each expenditure, and the name of each 
payee or creditor. Total contributions or expenditures of less than $500 in any election need not 
be individually itemized. 

The report must state whether the contribution or expenditure is in support of or in opposition to 
the candidate and must include, under penalty of perjury, a statement under oath or affinnation 
whether the expenditure is made in cooperation, consultation or concert with, or at the request or 
suggestion of, any candidate or any authorized committee or agent of a candidate. 

Any membership organization or corporation that makes a communication to its members or 
stockholders expressly advocating the election or defeat of a clearly identified candidate must 
report any expenditures aggregating in excess of $50 for such a communication in any election, 
whether or not the communication is defined as an expenditure. Please refer to the attached 
Commission interpretation regarding membership organization and corporation communications. 

Reporting fonns may be obtained by contacting the Commission office or downloaded and 
printed from the Commission's Web site at www.state.me.usiethics. Please call the Commission 
staff at 287-4179 if you have any questions. 

OFFICE LOCATED AT: 242 STATE STREET, AUGUSTA, ~!AII':E 

PHONE: (207) 287·4179 88 FAX: (207) 287·6775 
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LEGISLATION 

"The Maine Clean Election Act," Initiated Bill 5 (Legislative Document No. 1823), An Act 
to Reform Campaign Finance, was approved by the voters of the State of Maine at the election held 
on November 5, 1996, and took effect on January 2, 1997, pursuant to M. R. S. A. Const., Art. 4, 
Pt. 3, § 19. 

The Initiated Bill amended existing law and added new provisions, including new Chapter 
14 of Title 21-A, The Maine Clean Election Act, that established an alternative campaign financing 
option available to candidates running for Governor, State Senator and State Representative. The 
alternative campaign financing option is available to candidates for elections to be held beginning 
in the year 2000. The Commission is responsible for administering the Act the and Maine Clean 
Election Fund established by the Act. Candidates participating in the Maine Clean Election Act 
must also comply with all other applicable election and campaign laws and regulations. The 
Commission adopted rules to implement the Maine Clean Election Act that became effective on 
November 1, 1998, after an extensive public ru1emaking process pursuant to the requirements of 
the Maine Administrative Procedures Act. 

The following actions were taken by the 119th Legislature that affected the Commission: 

Public Law 149, An Act to Amend the Maine Criminal Code Regarding Improper Gifts: 
Public Law 1999, Chapter 149, amends the laws governing the crime of improper gifts to public 
servants to more closely align those laws with the laws governing legislative ethics. PL 1999, Ch. 
149 adds another element of proof that requires the showing ofa "quid pro quo" benefit, instead of 
the potential for such a benefit. Specifically, a public servant may not accept a pecuniary benefit if 
the public servant knows or should know that the purpose of the benefit is to influence that public 
servant's actions or reward that public servant for past actions. 

Public Law 157, An Act to Require Legislative Review of Rules Regarding Campaign Report 
Filing Forms: 
Public Law 1999, Chapter 157, amends the Maine Clean Election Act to require legislative review 
of Commission on Governmental Ethics and Election Practices rules establishing the forms to be 
used by candidates to file campaign reports. 

Public Law 273, An Act to Clarify the Laws Regarding Fund Raising During the Legislative 
Session: 
Public Law 1999, Chapter 273, provides that the prohibitions against solicitation of campaign 
contributions do not prohibit elected officials or their agents from attending a fundraising event 
held by a political party. 
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Public Law 432, An Act to Clarify the Definitions of "Contribution" and "Expenditure" 
Under the Campaign Finance Laws: 
Public Law 1999, Chapter 432, clarifies the definition of "contribution" and "expenditure" by 
defining what those tenns do not include for the purposes of the law regarding campaign reports 
and finances. "Contributions" and "expenditures" do not include documents created or maintained 
by a political party for the general purpose of party building, certain compensation paid by a 
political party to an employee, campaign training sessions provided to three or more candidates, or 
the use of office equipment that involves no additional cost to the provider. 

Public Law 648, An Act to Modify the Campaign Finance Laws with Regard to Running for 
Federal Office: 
Public Law 1999, Chapter 648, clarifies a provision of current law by stating that a legislator 
running for federal office is not prohibited from soliciting or accepting contributions for that office 
while the Legislature is in session. 

Public Law 729, An Act Relating to Reporting Requirements for Political Action Committees 
on the Flexibility of the Commission on Governmental Ethics and Election Practices to Assess 
Penalties: 
Public Law 1999, Chapter 729, makes changes to the laws governing the filing of campaign 
finance fonns by providing the Commission on Governmental Ethics and Election Practices with 
more flexibility to accept campaign finance reports late without penalty if the reason is a valid 
emergency. It also requires that any changes to the campaign finance reporting fonn be adopted by 
rule. These rules are considered major substantive rules. 

In response to Volle v. Webster, this law changes the threshold at which persons or organizations 
that are considered political action committees (PACs) must file an itemized report. Under this 
law, that amount is changed from $50 to $1,500. Public Law 1999, Chapter 729 also requires 
persons or organizations that are not considered PACs and solicit and receive contributions or make 
expenditures, other than by contribution to a political action committee, for the purpose of 
initiating, promoting, defeating or in any way influencing the outcome of a ballot question 
aggregating in excess of $1,500 to file a report with the Commission on Governmental Ethics and 
Election Practices. This report is less detailed than those required of P ACs. 

This law also provides that candidates who have filed a declaration of intent to become certified 
under the Maine Clean Election Act are not required to file whether or not they accept the 
voluntary limits on political expenditures. Candidates who do not intend to be certified under the 
Maine Clean Election Act are required to file this fonn stating whether or not they agree to limits 
on political expenditures. 

90 



Biennial Report 1999 - 2000 

Public Law 745, An Act to Amend the Lobbyist Registration Fee Provisions: 
Public Law 1999, Chapter 745, reduces the registration fee paid annually by lobbyists and lobbyist 
associates from $400 and $200 to $200 and $100, respectively. 

Resolve 133, Resolve, Directing the Commission on Governmental Ethics and Election 
Practices to Adopt Rules Regulating Push Polling: 
Resolve 1999, Chapter 133, requires the Commission on Governmental Ethics and Election 
Practices to adopt rules regulating push polling including sanctions for candidates whose 
campaigns violate those rules. Rules adopted under this provision are considered major substantive 
rules. 
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ASSIST ANCE TO THE COMMISSION 

The Attorney General's Office designates an Assistant Attorney General to function as 
Commission Counsel and to provide advice at Commission meetings. The Secretary of State's 
Office maintained the Commission's budget, financial, and payroll records until the Commission 
employed its own acco~ntant for those purposes in mid-1999. The State Auditor assists the staff in 
preparing statistics and in conducting report audits. The support provided by each of those 
agencies enables the Commission staff to perform its primary duties more efficiently. The 
Commission would like to express its gratitude to the Attorney General, the Secretary of State, and 
the State Auditor for the important support they provide to the Commission, and publicly thank the 
staff personnel of those agencies for their very helpful assistance to the Commission and its staff. 
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PUBLICATIONS 

The Commission publishes the following documents: 

Campaign Finance 

Registration forms for: 
State and county candidates 
Political action committees 

Reporting forms for: 
State and county candidates 

Full reporting 
48-hour reporting 
Termination form 

State political action committees 
Full reporting 
48-hour reporting 
Termination form 

Municipal candidates 
Party committees 
Entities making independent expenditures 

. Filing schedules for: 
State and county candidates 
Political action committees 
Party committees 

Instructional: 

Other: 

A Candidate's Guide to the Maine Clean Election Act 
A Candidate's Guide to Running for Office in Maine (Co-produced with the 

Department of the Secretary of State) 
A guide to party committee reporting 

Campaign Reports and Finances (2l-A M.R.S.A. Sections 1001-1105) 
Maine Code of Fair Campaign Practices (Sections i 101-1105) 

The Maine Clean Election Act (21-A M.R.S.A. Sections 1121-1128) 
Declaration of Intent - Voluntary Spending Limits 
Penalty matrix for candidates, political action committees, and party committees 
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Lobbyist Disclosure 

Registration form for: 
Joint lobbyist/employer 

Reporting forms for: 
Monthly disclosure - long form 
Monthly disclosure - short form 
Annual report 
Termination report 

Instructional: 
A Guide to Maine's Lobbyist Disclosure Law 

Other: 
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Lobbyist Disclosure Procedures (3 M.R.S.A. Chapter 15) 
Request for Non-session waiver 
Lobbyist Compensation Report 

Legislative Ethics 

Sources of Income Reporting Forms and Instructions for: 

Other: 

Rosters 

Legislators 
Legislative candidates 

Governmental Ethic~ Law (1 M.R.S.A. Sections 1001-1023) 

Registered Lobbyists and Employers (cross-indexed) 
Registered political action committees 
Candidates subscribing to the voluntary spending limits 
State and County Candidates/Treasurers (cross-indexed) 
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