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REPORT OF THE JUDICIARY COMMITTEE
ON THE
INITIATIVE AND REFERENDUM PROCESS

Introduction

The 106th Maine Legislature ordered the Joint Standing Committee
on the Judiciafy to study the initiative and referendum process,
by which the people of Maine exercise their constitutionally
reserved powers to propose laws and to approve or reject them
independently of the Legislature. The Legislature ordered the
study by passing House Paper 1644, sponsored by Representative
Stephen Perkins, a member of the Judiciary Committee. A copy

of this document is attached to the report as Appendix A.

The Legislature's concern with the way the process has been
working arose from its recent involvement in the process. Three
controversial initiative petitions had been filed with the
Legislature in the past few years. These were the petitions to
repeal the state income tax, to repeal the 'big box" or
straight ticket'ballot, and to establish a public power author-
ity. The last of these aroused unusual controversy, because
there was concern over some of the methods allegedly used in
gathering and verifying signatures and over the process by
which a committee of the Legislature was assigned to review,

and to determine the validity of, the petitions. The guidelines
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for the signature-gathering process did not appear to be
‘clear or detailed enough, in either the Constitution or the
statutes. The procedure for review of petitions was not
defined at all in the Constitution or the statutes. The
petitions were assigned to the Judiciary Committee for review
after the signatures had béen counted in the Office of the
Secretary of State, but there was no authority for this

procedure in the Constitution or statutes but only in custom.

The order for study of the process resulted fium the

Legislature's concern over these questions.

History of the Initiative and Referendum in Maine

The constitutional amendments which established the initiative
and referendum in Maine were adopted in 1908, during the
"progressive" movement in American politics. The popular
initiative and referendum were among the principal reforms in
government which the movement worked for in this era. Of the
22 states which have some form of the initiative and referendum,
~all except for Alaska adopted them between 1898 énd 1918." The
history of the campaign for these reforms in Maine has been

described in The Initiative and Referendum in Maine by

Professor Lawrence L. Pelletier, Bowdoin College Bulletin,

March, 1951, from which the following description is quoted:

The campaign for the initiative and referendum.

Effective agitation supporting popular
legislation dated from approximately the turn
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of the century. The initiative and referen-
dum were endorsed by a plank in the Democratic
platform as carly as 1902, and the matter was
introduced in the legislature in 1903. No
action was taken, however, other than to refer
the measure to the attention of the next
legislative session. Both gubernatorial can-
didates discussed the issue in the election of
1904, and the following year a memorial re-
questing positive action was presented to the
legislature. A resolve providing for the
initiative and referendum was defeated, how-
ever, in its final legislative stages by the
House of Representatives. By 1906 popular
interest and support had been sufficiently
aroused so that both parties endorsed direct
legislation by favorable planks in their
platforms and both candidates for governor
declared themselves to be in favor of the
proposal. There was, nevertheless, still con-
siderable opposition in the legislative session
of 1907, with the Speaker of the House, the
President of the Senate, and the members of
the Judiciary Committee, to whom the proposal
was referred, continuing the fight against

the initiative and referendum. Popular
pressure, however, was well organized and a
resolve amending the constitution to provide
for direct legislation was enacted in 1907.
After a vigorous campaign, the measure was
approved by a popular vote of 53,785 to 24,543,
with every county in the state voting in the
affirmative. Direct legislation, therefore,
became a part of the Maine Constitution in 1909,
and Maine became the sixth state in the Union
to provide for a state-wide initiative and
referendum.

Forces supporting and opposing the initiative
and referendum.

Apparently the initiative and referendum
were potent political issues, for both major
parties went on record as supporting the prin-
ciple of direct legislation. The Socialist
and Prohibition parties also endorsed the
proposal. The latter group acted after some
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initial hesitation since the dry forces feared
that the initiative, especially if extended to
constitutional measures, might be utilized to
refer the prohibition issue to the voters.
Although the Republican and Democratic parties
were in agreement as to the principle of dir-
ect legislation, they split when it came to the
specific measure which they preferred to see
enacted. The former desired to have the init-
iative apply only to statutory measures, but

the Democrats supported a broader application

to include constitutional amendments =-- probably
because they hoped by this device to secure a
resubmission to the voters of the prohibition
issue. The Democrats were not adamant, however,
and eventually accepted the Republican measure.

Important interest groups, particularly labor
and agriculture, also played a significant role
in supporting the initiative and referendum.

In 1904, the State Federation of Labor, through
its legislative committee, endorsed the propos-
al. More important, however, was the State
Grange, which also urged direct legislation.
Finally the Maine Civic League approved the
initiative and referendum.

In 1905, as the campaign for direct legis-
lation reached its peak, a State Referendum
League was formed. This group was to be
"interparty in membership and non-partisan in
methods'". The League was successful in enlis- '
ting the active support of the State Grange
and in getting endorsement of direct legisla-
tion into the platforms of both the Republican
and Democratic parties. It also entered the
political campaign and attempted to secure
commitments on the initiative and referendum
from those seeking legislative seats. Where
candidates were unsympathetic to direct legis-
lation or failed to indicate any stand the
League opposed their election.

As one might anticipate, the most active
opposition to direct legislation came from the
corporation lobby and from the professional
politicians, particularly several prominent
members of the legislature. In general, it
was argued that the initiative and referendum
would destroy representative government and
that the people would be led to excesses. In
particular, vested interests, political as well



Judiciary Committee Report - page 5

as economic, feared that direct legislation
would destroy the delicate balance upon which
their control was based and that the people
would utilize these devices to take economic
as well as political power into their own
hands. But in reading the newspapers of the
period, one is impressed by the fact that the
issue did not arouse as much discussion as its
importance warranted.

Pregsent Maine Law

The law now defining and regulating the initiative and refer-
éndum is found in eight sections of the Constitution, Article
ITI, Part I, Section 1 and Part III, Sections 16 to 22, and is
found in four sections of the statutes, Title 21, sections |

1351 to 1353 and 1391-A.

To summarize briefly the constitutional requirements for the
initiative under section 18, by which the voters may propose a
measure to the Legislature, at least ten percent of the number
of voters at the last gubernatorial election must sign written
petitions containing the text of the proposed measure. The
petitions must be filed with the Secretary of Stde or the Legis-
lature within forty-five days after the convening of a regular
session of the Legislature. The Legislature must enact the
measure without change or it must be sent to the voters for their
decision. If‘there is a competing measure, both that and the
initiated measure must be submitted to the voters. The vote
must be taken at the next general election, unless the petitions
specifically request a speéial election, which must be scheduled

within four to six months after adjournment.
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A referendum, under section 17, by which the voters may
approve or reject acts of the Legislature, also requires the
signatures on petitions of a number of voters equal to at least
ten percent of the vote at the last gubernatorial election.

The referendum can be applied only to bills which are not
emergencies and do not become effective, according to the
Constitution, until ninety days after the recess of the
Legislature. The petitions must be filed in the Office of the
Secretary of State before the bill involved is scheduled to
become effective. Once the necessary‘signatures are filed, the
eftective date of the bill is delayed until after a majority of
the voters approve it at an election. The election is the next
general election, unless the petitions include a specific request
for a special election, which must then be scheduled within four

to six months.

Article IV, Part 3, Section 20 provides several definitions
and procedures that apply to both the initiative and referendum.

The most important part of that section is as follows:

"written petitiod' means one or more petitions
written or printed, or partly written and partly
printed, with the original signatures of the
petitioners attached, verified as to the authen-
ticity of the signatures by the oath of one

of the petitiuners certified thereon, and
accompanied by the certificate of the clerk

of the city, town or plantation in which the
petitioners reside that their names appear on
the voting list of his city, town or plantat-
tion as qualified to vote for governor.

This is the only provision of the Constitution that regulates the
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signature~collecting process, although there have been a few
opinions by the Supreme Judicial Court interpreting this pro-

vision in determining the validity of petitions.

Other important sections of Article IV, Part 3 of the
Constitution are section 21 which authorizes cities to
establish their own initiative and referendum ordinances,
subject to a'provision that the Legislature may enact a uniform
method for cities, and section 22 which allows the Legislature
to enact regulatory statutes consistent with the terms of the
Constitution and provides that these provisions of the Consti-

tution are otherwise self-executing.

The Legislature has enacted only very limited regulati on of
the initiative and referendum process. 21 M.R.S.A. 8 1351 to
1353 govern the form of the written petitions. The Secretary
of State furnishes the forms or approves forms prepared by the
persons starting the petition drive. The Secretary of State
must prepare instructions to advise the local clerks who certify
signatures, the signers and the circulators of the reduirements
for a valid petition. These instructiéns must be printed on
the petitions. They basically summarize the findings of the
Supreme Judicial Court in the previously mentioned decisions
which are all Opinions of the Justices, 114 Me. 557, 95 A. 869
(1915), 116 Me. 557, 103 A. 761 (1917), and 126 Me. 620, 137 A.
53 (1927). |
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The instructions in regard to petitioners, that is, individual
signers, are that each must bhe a registered voter, must sign his
or her own name, must not wfite another person's name, must sign
but once, must spell out his or her first name in full, must if
a married woman spell out her first name and surname instead of
using husband's name preceded by Mrs., must not use typewriter,
and must follow the name with the correct name of the town or
city of residence together with the street address, if any. 1In
regard to circulators of petitiops or verifying petitioners,
each must be a petitioner who has duly signed the petition, must
sign and verify but one petition, must verify that the signatures
of all petitioners are original and make oath accordingly, must
personally see each petitioner sign and must make his oath
after the town clerk has completed his certificate. In regard
to the town clerks, they must sign a certificate that each name
on the petition appeared on the voting list of the town or city

»

designated next to the petitioner's name.

Neither the Constitution nor the statutes provide a procedure
for determining the validity of petitions. In the case of
initiative petitions, the Legislature has assumed the role of
determining validity and has referred them to the Judiciary
Committee for this purpose. In the case of referendum petitions,
the Governor and the Secretary of State have done this. In both
cases, they have in the past requested the opinion of the Jus-

tices of the Supreme Judicial Court on questions of law in
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determining the validity of petitions, but there is no formal
judicial review ol" decisions of the Leglslature or Governor or

Secretary of State 1n thls area.

A statute enacted by the 106th Legislature, 21 M.R.S.A.
§ 1391-A, provides the only regulation of initiative and
referendum campaigns. It reduires every person, corporation
or committee spending money to initiate, promote or defeat
initiative and referendum questions to file a monthly report
of all contributions and expenses 1in- the office of the

Secretary ol State.

Study Procedure of the Judicilary Committee

When the Legislative Councill of the 106th Legislature
assigned the study of the initiative and referendum process to
the Judicilary Committee, Senator Wakine G. Tanous, chairman of
the committee directed the legislative assistant assigned to the
committee to prepare a synopsis of the Maine law and a review of
the law of other states. His report was distributed to the
committee before .the first meeting, which was held on December

b, 1973.
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At the ({lrst meetling, the committee discussed the topic
generally and heard [from one witness, Attorney Michael T. Healy
of Portland, who had worked 1n two recent petition campaigns
and who had been involved 1n litigation 1in this area. Mr.
Healy presented hls outline of the procedure and made several
recommendations based on his experilience. His recommendations‘

are included in the 11st later 1in this report.

The commlttee was nof able to meet again on this subject for
several months, beéause of the special session of the 106th
lLlegislature. Senator Tanous scheduled the next meeting for
August 7, 1974 and invited a number of persons who have been
Involved 1in thevprocess to testify and to offer thelr sugges-
tions for 1mprovements in the system. The persons who appeared
before the committee at that meeting were, iﬁ order of thelr
appearance: Lorraine Fleury of the Election Division, Depart-
ment of State; Bradley L. Peters of Malne Central Rallroad,
who had worked 1in a referendum caﬁpaign during the period after
recess of the recent speclal session; Senator Peter S. Kelley
of Caribou,'who had been the sponsor of the public power initia-
tive campalgn; Attorney Severin Bellveau of Rumford, who had
been involved 1in litigatlon resulting from several such campaligns;
Gerald Berube, City Clerk of Lewlston; Arthur Duffett, City

Clerk of Portland; and Paul Hermann, City Manager of Gardiner,
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all three of whom had been concerned with certifying signers

as reglstered voters in several petition campalgns.

At the close of the meeting, Senator Tanous directed the
legislative assistant for the committee to prepare a 1list
summarizing the proposals of all the witnesses so that the
committee could review and vote upon them all in convenient

form.

Proposals and Declsions of the Committee

The committee considered more than twenty proposals to
change the initiative and referendum process, most of which were
originally presented at the hearings, but some of which were
advariced by members of thé committee. Many of the suggestions
were made by more than one person. The following list con-
tains a summary of all of the proposed :hange:, with similar
proposals combined into one item f{or purposes of discussion
and without identification of the advocates of each change.,
Each item contalns the proposal and the commitiee's decisilon,

‘with a discussion of the committee's reasons for the decision.
\

1) The first suggestion was that, in making any changes 1n
the process, the baslic principles of the initiative and referen-

dum should be stated in the Constitutlon, but that the mechanics
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of" the process should be in the statutes so that changes and

'improvoments could be made more easily, by the Legislature.

The committee agreed to this concept generally, but felt
that the most 1mportant mechanical aspects of the process
should be kept 1n the Constitution so that the people:s
rights éould not be abridged by hasty or ill-considered

action of the Leglslature in amending the process.

2) The time 1limit of forty-five days from the date of
convenlng of a regular session of the Legisiature for the
filing of initiative petitions should be changed since the
forty-fifth day 1s always a Saturday, and the deadline should
be 5 p.m. instead of midnight. The forty-fifth day 1s always
a Saturday because the Constitution requires the Legislature
to convene on the first Wednesday of January. The Attorney
General has ruled that the lack of specification as to hours
requires the office to stay open ti1ll midnight. The present
requirement causes majJor inconvenlence for the office of the
Secretary of State, which must remain open until midnight on

Saturday, the forty-fifth day, to accept initiative petitions.

The committee agreed to recommend such a change to the
Constitution, Art. IV, Pt. 3, § 18. The committee's
proposal 1s to extend the filing deadline for initiative

petitions to the forty-seventh day after the convening of the
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Lepislature, and Lo specify 5:00 p.m. as the Pihal hour

on that day. Since the forty-seventh would always be a Monday
and since holidays usually occur on Mondays now, the amend-
ment extends the filing deadline to the same time on the

next day 1f the forty-seventh day 1s a holiday.

The committee decided on its own thiat the same consideration
should also apply to the referendum process. The filing dead-
line for these petitlions is nlnety days after the recess of the
Legislature. Since this could fall on a Saturday, Sunday or
holiday, the committee recommends amending the Constitution,
Art. IV, Pt. 3, § 17 to provide, 1if the ninetieth day does
fall on such a day, for filing on the preceding day and for
filing by 5:00 p.m. on whatever the final day 1s. The recom-
mendation is for the preceding day, in the event of a Saturday,
Sunday or holiday, rather than the next day, because another
section of the Constitution provides that bills ordinarily
will take effect ninety days after the recess of the Legls-
lature. Extending the deadline for filing referendum petitions,
which suspend the effectiveness of bills, might cause uncertainty
about the actual effective dates. The commlittee considered
amending the provision on the effective date, but decided to

take the simpler step of referring to th: preceding day.
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3) The requirement that a circulator of a petition must
be a signer of that petition should be eliminated. Under
the Constitution, Art. IV, Pt. 3, §20, one of the signers
of a petition must vérify the authenticity of all the
signatures. Thils requirement was said to prevent many persons
from participating in the process, persons who might wish to‘

circulate petitions, but who have already signed one.

The committee agreed to recommend an amendment to the
section of the Constitution, but fglt the cifculator should be
a registered voter. This was adcomplished by adding to this
section a definition of a circulator requiring him or her to be

a resident of the state and a registered voter.

4) The reference to certification of petitioners as
reglistered voters by the municipal clerk should be changed to
certification by the registrar of voters or board of regis-
tration of voters, because these officials or agenclies are
now charged by law with administering registration and now do

the actual checking of signatures, instead of the clerk.

The committee recommended that the Constitﬁtion be changed
to refer to the "official authorized by law to maintain the
voting list of the city, town or plantation". This would
provide flexibility in the event the Legislature changed the
‘titles or functions of these officials or agencles., The

change would be to the Constitution, Art. IV, Pt. 3, § 20.
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5) There should be a cut-off date for presenting signatures

to boards or registrars for certification, whicb should be
enough time before the deadline for filing with the Secretary

of State for these officials to do a proper job of certifying.
The cut—off dates might be staggered according to the population
of the municipality, because checking would take longer in a

larger city.

The committee agreed to a cut-off date of ten days before
the filing deadline rather than a staggered schedule, which was
considered too cumbersome and subject to change to be in the
Constitution. This Is to be accomplished by an amendment to
the Constitution, Art. IV, Pt. 3, § 20. New language to
this sectilon would require petitions to be submitted to the
appropriate local officilals by 5:00 p.m. on the tengh day
before the deadline for filing them in the office of the
Secretary of State. The local officials would then have ten
days to check theilr records to determine whether or not each
signer is a registered voter in the municipality. This change
would mean that the gathering of signatures for referendum
‘petitions must be completed wilthin eighty days after the
recess of the Legislature instead of ninety days and that

initiative petitions must be completed within thirty-five

days after the convening of the Legislature instcad of forty-five
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days, so that the completed petitions can be submitted to
local officials for certification. Although thils limits the
signature-gathering period, the committee felt that this was
necessary in order for the process to be operated with effic--
iency and with sufficient checks. A well-organized petition
drive should be able to gather sufficient signatures within

these time limits without difficulty.

6) It should be made clear, perhaps in the instructions
printed on petitions, that it is desirable to have a petition
circulated only in one municipality because of the difficulty
of having signatures certified by clerks in more than one

municipality.

The committee rejected this suggestlon. It was felt that
the sponsors of a petition drive should be able to manage this

problem.

7) The Constitution, Art. IV, Pt. 3, § 18, which provides
that an initiative petition be filed only at a regular session,

should be amended to allow filing at a special sesslon as well.

The committee voted not to recommend such a change. Petitlons
must be filed within forty-five days aftcr the Leglslature
convenes, and a specialvsession may not last that long. Even
1f this time 1limit were reduced, there are sowetimes specilal

sessions lasting only a few days, which would not be enough time
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for the Legislature to properly consider and act upon an

initiated measure.

8) A change should be considered in the words of section 20
that provide that an initiated bill be "enacted without change"
by the Legislature if 1t is not to go to a vote. A bill,
especlally a long, complex one, might need some technical or
minor change, which the sponsors might agree to, but might
st111l have to be sent to a vote, with the expensé entailed,

if enacted with such changes.

The committee considered changing this phrase to "enacted
withoul, substantive change', but decided that this would cause
ar more problems than jL would solve since 1t would be very
difficult to determing what would be a "substantlive'" change.
Since it would be nearly impossible to specify precisely
what degree of change might be permitted, the committee finally

voted against any change in this provision.

9) There were suggestions that the requirement that the
circulator verify the authenticity of signatures be elther
loosened or tightened. The courts have held that the easiest
and most certaln way to fulfill this requirement 1s for the
verifylng petitioner to see the signing but that he may galn

knowledge in other ways, although not by hearsay.
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It was recommended that the requirement be‘tightened by
stating clearly that signatures must be signed in the actual

presence of the verifying petitioner.

It was also recommended that it be made clear that signa-
tures could be made on a petition left in a store, for example.
It was contended that this was a valid way of gathering signa-

tures in a rural area, where people know one another.

The committee felt strongly that this requirement should be
strengthened and voted to recommenﬁ changing the Constitution,
Avt. IV, Pt. 3, § 20, to provide that the circulator swear that
all sipgnatures were made in his presence and are, to the best
of his knowledge or belief, the signatures of the persons whose
names they purport to be. The committee additionally required
that the oath of the circulator be sworn in the presence of a
person authorized by law to administer oaths. Although this 1is
now required in the law as usually interpreted, the committee
considered it advisable to clarify the requiremenﬁ because of
a dispute . over the valldity of some of the petitions 1in a recent

initiative campaign.

10) The problem of certification of signers as registered
voters by local officials could be eliminated by adoption of

a system of centralized statewlide vobter registration such as
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has been adopted recently in Rhode Island. All certification

would be done at the central registry,

Such a change would require ver& extensive and detailed
legislation., The commlttee felt that such a complete overhaul
of the voter registration system was beyond the scope of the
study, but agreed to recommend to the Legislature that the

concept merits further consideration and study for this state.

11) The whole notary public and Justice of the peace system
should be reformed. The appointment process should be tightened.
Many are appointed solely to work in campalgns. There should
be more attention paid to thelr qualifications. There should
be an accurate, accessible list of currently valid notaries
and justlces of the.peace, since 1t was alleged to be very
difficult to check this now. Notaries and justices should be
required to keep a record of each exercise of their functions
and to use their seals at all times. Any such requirements
should also apply to attorneys, who by law have all the powers

of notaries and justices of the peace.

The committee felt that such.changes were beyond the scope
of this study. In addition, at least some of the alleged
problems do not appear to exjst. for example, 1t was determined
that 1t is relatively easy to check nn the current status of
notaries public and justices of the peace through the Depart-

ment of State.
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12) The case of Kelley v. Curtis, 287 A. 24 426 (Me. 1972),

should be reviewed and the Constitution amended to resolve the
problem presented by that case. The case arose out of the

"bip; box" Iniltlative petltion. The Constitution, Art. IV,

Pt. 3, § 18 provides that the Governor shall order an initiated
measure to be referred to the people at a special election in
from four to six months, 1f so requested 1n the written petitions
addressed to the Legislature. fn this case, the petitions
contained such a.request, but the Governor falled to order

the special electlion within that time. The Supreme Judilcial
Court stated that this was a mandatory obligation of the
Governor, put that, because of the separation of powers, it

could not order him Lo schedule the election.

The committee voted‘to recommend that the Constitution be
amended to provide that the Secretary of State be empowered to
schedule such elections 1f the Governor faills to do so within
a speclified time. The Secretary of State would be subject to
the authority of the courts if he ftalled to perform his duty

in this situation.

The committee's recommendation 1s to amend the Constitutilon,
Art. IV, Pt. 3, §17 and §18, by adding such provisions to both
of these sections since they already have similar provisions

on calling speclal elections.
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" 13) A committee of the Legislature should not determine the
validity of signatures and petitions for initiatives. The
secretary of State should have this authority, which is not
now clearly established in the Constitution or the statutes.

It should be clearly established who has the right to challenge
signatures andlpetitions. There should be a procedure for
hearings on the validity of petitions to be held before the
secretary of State, wilthin specified tlime perlods, and there
should be provision for‘appeal to the cdurts; wlthin specifiled

time 1im1ts; from an adverse decislon by the Secretary of State.

The commitﬁee, although the Legislature had in the past been
aésiﬁncd the duty of reviewing petitions, agreed that there
should be a different procedure. There 1s no clear authority
for the Legislature's assumption of thisrole. If such a
procedure were spelled out, the committee felt that the
Legislature's role should be limited, because of the intent
of the initlative and réferendum process 1s to enable the
people to exércise legislative power 1ndep§ndent1y of the

Legislature.

The committée recommends a change 1n the Constitution, Art.
Iv, Pt. 3, §22 to grant authority to the Leglislature to enact
statutory regulations conslstent with the Constitution for
review of both initiative and referendum petitions. The

Constitution would provide a general guideline for the procedure,
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with provisions for mandatory judicial review of any procedure,
and for a time limit of one hundred days after the final date

for filing of petitions for completion of judicial review.

The detalls of the review procedure would be spelled out in
the statutes. The committee recommends that the Secretary of
State have ten days within which to complete an initial report
on whether the petitions contain sufficient valid signatures.
Any citizen of Maine who wished to appeal the determination of
the Secretary of State would then have to file an appeal with
the Administrative Court. That'court_would have to schedule a
public hearing Within‘thirty days of the decision of the Secre-
tary of State and would have to reach its decision within thirty
days after that. That decision would be subject to appeal to
the Supreme Judicial Court, whose final determination would
have to be handed down within thirty days thereafter. The
process would take at most one hundred days, the 1limit allowed

by the proposed constitutional amendment.

Legislation to implement this recommendation could not be
introduced uhless and until the suggested cénstitutional
authorization\is approved by the Legislature and the people.
The statutory procedure would be subjJect to change by the

Legislature 1if problems appeared in 1t in the future.
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The proposed constitutional change appears in Appendix B
of this report, but the statutory'change has not yet been

drafted.’

14) The Constitution should be clarified as to when and
how a law is suspended by the filing of referendum petitions.
The Constitution, Art. IV, Pt. 3, §17, provides that petitions
must be flled within ninety days after adjournment of the
Legislature and that the Governor shall make a proclamation that
a law has been'suSpended in this way. The question is whether
or not the law is in.efféct during the period after the dead-
line for filing petitions whilé petitions are being counted.
The Attorney General has ruled that suspension occurs when
pepitions are f'iled, but this should be clarified in the

Constitution.

The committee voted to recommend the clarification of this
matter in the Constitution. The proposed amendment to the
Constitution, Art. IV, Pt. 3, §17, states that bills are
suspended upon the filing of referendum petitions. If 1t is
later determined that the petitions were invalid, the amendment
provides that the billl will take effect on the day following
the final determination of invalidity. This will allow some

advance notice, and will make bills effective on a definite day.

15) There were a number of questions raised and suggestions
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made about contributions to and expenditures for initiative
and referendum drives. It was suggested that reporting of
contributions and expenditures be required for the signature-
gathering process as well as for the campalgns for votes, and
1t was argued in rebuttal that the recent étatute on financial
reporting in these campaigns, 21 M.R.S.A. §1391-A, already
required such reporting. A more recent statute, Chapter 756
of the Public Laws of 1973, establishes spending limitatlons
for several types of election campalgns and, by 1ts terms,
applies to initiative‘and referendum campaigns. It wés
questioned, however, Just what 1limlts applied to initilative
and referendum campaigns. The suggestion was advanced that
limitations be placed on the amount of the contribution that

a person, corporation or committee could make to such campaigns.
The question was raised whether such a limitatlon would be an

unconstitutional inhibition of freedom of speech.

It was also suggested that the practice of paying circulators
for each signature, which has‘allegedly occurred during recent
campalgns, be prohibited. 1In order to resolve these questions,
the committee sent a letter to Attorney General Jon A, Lund
requesting hils opinion. COpieS.Of the committee's letter and
the Attorney General's opinion letter are attached as an

appendlx to this report.
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The Attorney General in his reply stated that 21 M.R.S.A.
§1391-A by its terms did require the reporting of expenses

during the signature-gathering process.

He further stated that none of the spending limitations in
Chapter 756 apply to initiative and reférendum campalgns.
None of the various limitatlons could be construed as applylng
by reference to these campaigns. The statement in the law

that 1t applies to these campalgns 1is therefore meaningless.

Thé Attorney General further stated that it was his opinion
that a statute which imposed any limitation on spending in the
initiative and referendum process would very likely be a viola-
tion of the righ£ Qf free speech guaranteed by the First
Amendment, Constitution of the United States, and by Article I,
Section 4, of the Constitution of Maine. If any such statute
could be upheld, 1t could be possible only were there a
legislative finding and identification of a demonstrated evil
in the process which the government had a compelling interest
in prohibiting and only if the statute were narrowly and

precisely drawn to deal with the particular demonstrated evil.

The committee concluded that 1t would not recommend the
imposition of any limitations on contributions and expenditures

in these campaigns. The committee had wmade no investigation of
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possible abuses in these campalgns nor had it received any
evidence of these. It would have been virtually impossible

to draft such legislation even 1f the committee had considered
it advisable. The committee did declde that the present
statute should be amended to delete the meaningless reference

to 1Initiative and referendum campaigns.

16) The local initiative and referendum ordinances 1n
Portland and some other Mailne cities require ten voters, instead
of one, to initiate the process. These ten are required to
sign in person in the city clerk's office. (At least one state
has a similar provision ) It was suggested that such a require-
ment be adopted for thils state and that the ten voters who
begin the process be required to sign an application in person

at the Secretary of State's offilce.

The committee agreed to recommend this proposal. It was
felt that this would 1imit frivolous or crank campalgns, but
would not be a hindrance to campalgns that had any genuine
populer support} This would involve an amendment to the
Constitution, Art. IV, Pt. 3, §20, which would provide that
petition drilves could be started only by ten or more registered
voters who must sign an application 1n the office of the
Secretary of State. Further changes in the statutes would be

requlred if thls amendment were approved.
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17) The sponsor or sponsors ofla petition drive should be
identified on the petition 1tself, so that the public could
know what persons or groups are supporting the drive. The
name of a speclal committee organized for a petition drive

should not be used, since that would be deceptive.

The committee agreed to recommend 1egislation.to require
that each petition contalin 1in bold type or capital letters the
name and address of the sponsor or sponsors of the petition,
whether person, corporation or assoclation. 1In the alternatilve,
the legislation would require the petition to contain the name
and address of the first person on the list of ten or more
sponsors who would be required under the previous suggestion.
Because of this alternative, the legislation to accomplish this
could not be introduced until after final approval of the

constitutional amendment to requlre ten or more sponsors.

18) The Legislature should not be able to amend or repeal
a law initiated by the people or approved in referendum for a
perlod of five years. Any repeal or amendment during such
period should be referred to the people for a vote. Altérnatively,
the Legislature should be able to amend or repeal such laws
only by a 2/3 vote. At present, there are no such restrictions
on the power of the leglslature, and a change would require

amending the Constitution.
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The commltlee agreed to support this suggestlon, on the
theory that legislation which has gone through these processes

should not be subject to change or repeal as other laws are.

The committee recommends an amendment to the Constitutilon,
Art. IV, Pt. 3, §19, to provide that initiated laws or laws
approved 1n referendum may be amended or repealed only by
either a vote of the people or a two~thirds vote of all the
members of each house of the Leglslature, substantially the
same requirement for legilslative votes on emergency leglslation

and constitutlonal amendments.

19) A uniform method for the initiative and referendum in
local affairsishould be established. At presénf, cltles which
have establlished these processes vary widely 1in thelr local
ordinances. Thé Leglslature 1s empowered, under the Constiltutilon,

Art. IV, Pt. 3, §21, Lo establish a uniform method by statute.

The committee voted against thls suggestlon. It had not
considered whatever problems the ciltles might have with these
processes, and the subjJect does go beyond the scope of the study
order. In additlion, the committee felt that, although the
Legislature does have the express authorlity under the Constitu-
tion to enact such a statute, to do so would be a violatlon of
the spirit in whilch a newer constitutional provision, Art. VIII,

Pt. 2, the "Home Rule for Municipalities" amendment, was passed.
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20) Violations of the law on the petition process should

be spelled out clearly in the statutes.

The committee agreed to this recommendation and proposes a
new Statute’making it a felony for a circulator to make a false
oath about the validity of signatures, for a person who adminis-
ters oaths to falsely acknowledge the oath of a circulator and
for the signer of a petition to sign a name other than his own

or to sign more than once.

22) The form of a petition should contain a warning notice
to prospective signers about the penalty for unlawful signatures.

Thils is a provision of the_law in a number of states.

The committee agreed to recommend legislation to require such
a notice for prospectlve signers to appear on the bottom of

each page of a petition that includes signatures.

The proposed constltutional and statutory amendments to
implement the commlittee rccommendations are attached to this

report as Appendix B and Appendix C.
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In [louse June 27, 1973 ]

Ordlvredy

WHEREAS, the right of Maince citizens to initiate legislation by pProcs
of pctition was added by amendment to the Constitution of Mainc inG}é7}/ oo

WHEREAS, there ave statntory and constitutional procedures whiéﬁimuxt
be oﬁsorved to properly excrcise this constitutional right; and

;UEREAS, Aoubts have been recently cast as to the validity of
procedures used in the éreparation, circulation and;verification of pelit.u..
now, thercfore, be it

ORDERED, the Senate conculrlng, that the Legislative Researﬁh Committo:
is authorized and directed Lo qtudy the petition process pursuant to the
Tonstitution of Maine for thce éxpress purpose of recommending all nacensary
changes in the law, rules or regulations which would tend to safejuard
against future abuse of this constitutional process ; and be it further

ORDERLD, that the committee rcport the‘result of its study at the

!

next special or regular session of the Legislature.
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Appendix B

RESOLUTION, Proposing Amendments to the Constitution to
Establish Filing Dates for Initilative and Referendum Petltlons;
Clarify When the Effective Date of a Bill is Suspended by

the Filing of a Referendum Petitlon; Clarify the Process of
Calling a Special Election for an Initiative or Referendum
Vote; Limit Legislative Amendment and Repcal of TLaws Initiated
or Approved by the People; Clarify the Pet it ion Process; and
Provide for Review of the Validity of Petlitions.

Constitutional amendment. Resolved: Two~thirds of each

branch of the Legislature concurring, that the following

amendment to the Constitution of this State be proposed:

Constitution, Art. IV, Pt. 3, §17, is amended to read:

Section 17. Upon wriltten petition of electors, the number
of which shall not be less than ﬁen percent of the total vote
for (Gtovernor cdst in the last gubernatorial election precedirig
the filing of such petition, and addressed to the Governor and
filed in the office of the Secretary of State within-nineby-days

by the hour of five o'clock, p.m., on the ninetieth day after

the recess of the Legislature, or 1f such ninetieth day is a

Saturday, a Sunday, or a legal holiday, by the hour of five

o'clock, p.m., on the preceding day which i1s not a Saturday,

a Sunday, or a legal holiday, requesting that one or more Acts,
bills, resolves or resolutions, or part or parts thereof,
passéd by the Legislature, but not then in effect by reason of
the provisions of the preceding seﬁt1wn, be referred to the
people, such Acts, bills, resolves, or resolutions or part or
parts thereof as are specified in such petition shall not take

effect until thirty days after the Governor shall have announced



by public proclamation that the same have been ratified by a
majority of the electors voting thereon at a general or special

election., The effect of any Act, bill, resolve or resolution

or part or parts thereof as are gspecified in such petition shall

be suspended upon the filing of such petition. If it is later

finally determined, 1n accordance with any procedure enacted

by the Legislature pursuant to'tthConstitution, that such

petition was invalid, such Act, bill, resolve or resolution

or part or parts thereof shall then take effect upon the day

following such final determination. As soon as 1t appears

that the effect of any Act, blll, resolve, or resolution or
oart or parts thereof has heen suspended by petition 1in manner
aforesaid the Governor by public proclamation shall glve notice
thereof and of the time when such measure 1s to be voted on by
the people, which shall be at the next geheral election not
less than sixty days after such proclamation, or in case of no
general election within six months thereafter the Go?ernor may,
or if so requested in said written petition therefor, shall
order such measure submitted to the people at a specilal
election not less than four nor more than slx months after hié

1" the Governor 1s requested in the

proclamation thereof.

written petition to order such measure to be submitted to the
people at a special election and 1f he fails to do so 1n the

public proclamation giving notice that the effect of an Act,

bill, resolve or resolution or part or parts thereof has been

suspended by petition, the Secretary of State shall, by




proclamation, order such measure to be submltted to the people

at a special election as requested, and such order shall be

sufficlent to enable the people to vote.

Constitution, Art. IV, Pt. 3, §18, is amended to read

Section 18. The electors may propose to the Legislature
for 1ts consideration any bill, resolve or resolution,
including bills to amend or repeal emergency legislation but
not an amendment of the State‘Constifution, by written
petition addressed to the Legislature or to eifher branch
thereof and filed in the éffice of the Secretary of State e=r
prepgenbed~-bo-etbher-braneoh—-of-the~Legieslabure-wibhin-forky-five

days by the hour of {ive o'clock, p.m., on the forty-seventh day

after the convening of the Legislature in regular session. If

the forty-seventh day is a legal holiday, the period runs until

the hour of five o'clock, p.m., of the next day. Any measure

thus proposed by electors, the number of which shall not be
less than ten percent of fhe total vote for Governor cast 1n
the last gubernatorial election preceding the filing of such
petition, unless enacted without change by the lLegislature at
the session at which it 1s presented, shall be submitted to the
electors together with any amended form, substitute, or
recommendation of the Legislature, and 1n such manner that the

people can choose between the competing measures or reject both.



When Lherve are competing hills and neither recelves a majority
of the votes given for or against both, the one receiving the
most votes shall at the next general election to be held not
less than sixty days after the first vote thereon be submitted
by iteself if it receives more than one-third of the votes
given for and against both. Tf the measure initiated 1s
enacted by the Legislature without change, 1t shall not go

to a referendum vote unless ln pursuance of a demand made in
accordance with the preceding section. The Leglslature may
order a special election on any measure that 1s subject to a
vote of the people. The Governor may, and 1f so requested

in the written petitions addressed to Lhe Legislature, shall,
by proclamation, order any measure pfoposed to the Leglslature
as herein provided, and not enacted by the Legislature without
change, relerred Lo the people at a special electlon to be
held not less than four nor more than six months after such
proclamation, otherwise said measure shall be voled upon at
the next general electicn held not less than sixty days after
the recess of the Legiislature, to which such imeasure was

proposed. If the Governor is requested in the written petition

to order a measure proposed to the Leglslature and not enacted

without change to be submitted to the people at such a special

election and if he fails to do so biwgfgg]amntion within ten




days after the recess of the Legislature to which the measure

was proposed, the Secretary of State shall, by proclamation,

order such measure to be submitted to the people at a special

election as requested, and such order shall be sufficlent

to enable the people to vote.

Constitution, Art. IV, Pt. 3, §19, 1s amended by adding at

the end a new paragraph to read:

Within a period of five years from the effective date of

a measure approved by vote of the people or initiated by the

people and enacted without change or approved by vote of the

people, the Legislature may enact a bill amending or repealing

such measure only by a vote of two-~thirds of all the members

elected to each house or by a billl expressly conditioned upon

the people's ratification by a referendum vote.

Constitution, Art. IV, Pt. 3, §20, is amended to read:

Section 20. As used in either any of the three preceding

sectlons or in this scctilon the words "electors" and "people"

mean the electors of the State qualilfied to vote for Governor;
"recess of the Legislature'" means the adjournment without day
of a sesslion of the Legislature; '"general election”" means the
November election for choice of presidential electors, Governor
and ofher state and courity officeks; "rreacsure means an Act,
bill, resolve or resolution proposed by the people, or two or

more such, or part or parts of such, as the case may be;



"circulator" means a person who solicits signatures for written

petitions, and who must be a resident of this state and whose

name must appear on the voting list of his city, town or

plantation as qualified to vote for governor; "written petition"

means one or more petitions written or printed, or partly
written and partly printed, with the original signatures of
the petitionefs attached, verified as to the authenticity of
the signatures by oath of ene-ef-bthe-pebitioners-eersified

fhereen the circulator that all of the signatures to the

petition were made in his presence and that to the best of

his knowledge and belief each signature is the signature of

the person whose name 1t purports to be, and accompanied by

the certificate of the eferk official authorized by law to

maintain the voting list of the city, town or plantation 1in

which the petitioncrs reside that their names appear on the

voting 1list of his city, town or plantation as qualified to

vote for Governor. The oath of the cilrculator must be sworn

in the presence of a person authorized by law to administer

oaths. Written petitions must be submilted to the appropriate

officials of cities, towns or plantaticns Tor determination of

whether the petitioners are qualified voters by the hour of

five o'clock, p.m., on the tenth day before the petlition must

be filed in the office of the Secretary of State, or, 1I' such

tenth day is a Saturday, a Sunday, or a legal holiday, by

five o'clock, p.m., on the next day whilch 1s not a Saturday,




a Sunday or a legal holiday. The petitions shall set forth

the full text of the measure requested or proposed. Petition

forms shall be furnished or approved by the Secretary of State

upon written application signed in the office of the Secretary

of State by not fewer than ten persons, who must be residents

of this state and whose names must appear on the voting 1ist

of thelr city, town or plantation as qualified to vote for

governor. The full text of a measure submitted to a vote of
the people under the provisions of the Constitution need not
be printed on the official ballots, but, until otherwise
provided by the Legislatufe, the Secretary of State shall
prepare the ballots in such form as to present the question or

gquestions concisely and intelligibly.

Constitution, Art. IV, Pt. 3, §22, 1s amended by adding

at the end two new sentences to read:

The Legislature may enact further regulations not 1lnconslstent

with the Constitution o establish procedurés for determination

of the validity of written petitions. Such regulations shall

include provision for judicial review of any determination, to

be domgleted within one hundred days from the dale of filing of

a written petition in the office ol the Secretary ol State.




Form of question and date when amendment shall be

voted upon. Resolved: That the aldermen of cities, the

selectmen of towns and the assessors of the several plantations

of this State arc empowerced and directed to notify the inhabitants
of their respecctive cities, towns and plantations to mecet in -

the manner prescribed by law for calling and holding biennial
meefihgs;of said inhabitants for the election of Senators
and‘Representatives.at thc next general election in the month

of November or special state~wide ciection on the Tuesday
folléwing the first Monday of November following the passage

of this resolution to give in their votes upon the amendment

proposed in the foreqgoing resolution, and the question shall be:

”Shéll the Constitution be amended as proposed by a resolution
of the Legislature to establish filing dates for initiative and
referendum petitions; clarify when the effective date of a bill
is suspended by the filing of a referendum petifion; clarify
the process of calling a special election for an 1nitiative

or reflerendum vote; limit lepgislative amendment and repeal of
faws inltiated or approved by the people; clarlify the peb-

PUlon processs; and preovide Foropeview ol the valtdity of petitions?!



The inhabitants of said cities, towns and plantations
shall vote by ballot on said question, and shall indicate by
- a cross or check mark placed against the words "Yes" or "No"
their opinion of the same. The ballots shall be received,
sorted, counted and declared in open ward, town and plantation
meetings and returns madec to the office of the Secretary of
State in the same manner as votes for Governor and Members of
the Legislature, and the Governor and Council shall reyiew
the same, and if it shall appear that a majority of the
inhabitants voting on the question are in favor of the amend-
nment , the Govérnor shall forthwith make known the fact by
his proclamation, and thc amendment shall thereupon, as of
the date of said proclamation, become & part of the Constitution.

Secrectary of State shall preparc ballots. Resolved: That

the Secretary of State shall preparec and furnish to the secveral
cities, towns and plantaticns ballots and bl.ank returns in
conformity with the forogoing resolution, «ccompanicd by a copy

thercof.

STATEMENT OF FACT

This resolution is Lhe resalt of a stud. assigned by the
106th Lepislature Lo tLhe Joint Standing Committee on Judiciary.
It represents that commibLee's recommendatlons for amendments

to the Constlitution to reform and improve the initiative and
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referendum processes, as described in further detail in the

committce's report to the 107th Legislature.

The basic changes are as follows:

1) The deadline for filing both initiative and referendum
petitions in the office of the Secretary of State are changed
only so that the office wiil not have to stay open until mid-

night on weekends to accept petitions.

2) It is made clear that the effect of a law 1is suspended
when Peferendum petitions are filed in the Secretary of State's
office, and a procedurc 1s established to have such laws
become effective 1f the petitions are later determined to be

invalid. This clarifies a questionable area in the Constitution.

3) A procedure is established for the Secretary of State to
schedule a speclal election on an initiative or relerendum
guestion in the évenL that the Governor refuses or neglects to
so schedule a special election after having been properly

requested to do so by the petitions, as happened in a recent case.

) Under a new provision, a law initiated or approved by
vote of the people could be amended only by either another vote
of the people or by a two-thirds vote of both houses of the

Legislature,
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5) The signature—gathéring process 1s I1mproved and

tightened in several ways. Any registered voter, not just

a person who 1is one of the signers of a petition, may
circulate petitions. The dutiles of the clrculator are

spelled out clearly in the oath he or she would be required

to take. Local officials would be allowed ten days to

certify signers as registered voters instead'éf having to do
so at the last minute. Frivolous or crank petitions would

bé limited hy the requirement that at least ten voters

must sign an application 1n person at the Secretary of State's

office in order to start the signature-gathering processl

6) The Legislature is gilven authority to establish a
statutory procedure for review of the validity of petitions.
I'ne procedure must provide for some form of jJjudicial review
of any administrative deterhination of validity, and the
procedure must be complefed within one hundred days from the

date of filing of petitions.
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Appendix C

ACT Relating to the Initiative and Referendum Processes.

it enacted by the People of the State of Maine, as follows:

Sec. 1. 21 M.R.S.A. §1350- §1356, are enacted to read:

§13%4. Violations

_this section shall be

Whoever commits any act described |

punished by a fine of not more than $.,000 or by imprisonment

for

not more than ” y-ars, or by bolh.

1. A circulator of an initiative orr referendum petition

who willfully and falsely swears Lhal onc or wore sipgna-

tures to the petilion were made 1n his presence or that

one or more signatures are those of the persons whose

names Lhey purport to he;

2. A person authorized by law to administer oaths who

willfully and falscly acknowledpges the oalh of a circulator

of an initiative or referendum petifion rthat was nol made

in his presence;

3. A person who khowingly signs an initiative or referendum
L LY g rviavive O

petition with any name other than his owng

P

4. A person who knowingly signs his name more than once

on initiative or referendum petitions For the same measure.




§ 1355. Warning to circulators and persons administering
oaths to be printed on.

The following words, in the following form, shall be printed

in bold type or capital lettcers immediately after that portion

ol an inltiative or referendum petition containing the oath

of the circulator and the acknowledgement of his oath:

WARNING

It 1s a felony for the circulator of a petition to sign the

above oath i1f one or more of the signatures to the petition

were not made in his presence or 1f, to the best of his knowledge

and belief, one or more sipnatures are nol those of the persons

whose names they purport to be. 1t is a felony for the person

who administers the above oath to the circulator to do so if

Lhe circulator 1s not In his presence when the oath 1s taken.

§ 135%6. Warning to petitioners to be printed on.
& P

The following words, in the following form, shall be

prinfed in bold type or capital letters at the bottom of

each page which is to countain signaturcs to an initiative or

referendum petition:

WARNING

It is a felony for any one to sign any initiative or

referendum petition with any name other than hls own, or to

knowingly sign his name more than once for the measure.




Sec. 2. 21 MRSA §1391, last sentence, as repealed and

replaced by PL 1973, c. 756, §1, is amended to read:

Any references in this chapter to the promotion or defeat
of a candidate includes the promotion or defeat or a partys

or peipeipat principles }Hé§ia%i#e~ep—pe£epenéum—ques%ieﬁ.

STATEMENT OF FACT

This bi1ll is the result of a study of the initiative and
referendum process assigned to the Joint Standing Committee on
Judiciary. Tt fepresents the committee's recommendations to
the 107th Legislature for changes In the statutes to improve
the initiative and referendum processes, as further detailed

in Lhe committee's report on the study.

The bill establishes, for the first time, what are violations
of the law in the initiative and referendum processes, and

sets penalties for violations.

The bill requires that warnings Lo potential signers, to
circulators and to persons who administer ocaths of Lhese

violations to be prominently printed on all petition forms.

The bill clarifies the recent. law on campaipn spending
limitations by deleting a meaningless reference to such a
limitation on initiative and referendum campaigns, which might

be unconstlitutional.
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BTATE OF MAINE

ONE HUBORED AND B8IXTH LEQIBLATURE

COMMITTEE ON JUDICIARY

The Honorable Jon A. Lund, Attorney General
Department of the Attorney General

State House

Augusta, Maine

Re: Spending Limitations on Initiative
and Referendum Campaigns

Dear Mr. Lund:

The Committee on Judiciary of the 106th Legislature is now
studying the initiative and referendum process under the
Constitution of Maine and is considering a number ot suggestions
to improve the operation of the process. The study is being
conducted pursuant to H.P. 1644,

One of the proposals concerns placing limits on expenditures
on initiative and referendum campaigns. The committee wishes
to resolve this matter, and therefore requests your opinion
on the interpretation of present statutes in this area and on
certain constitutional questions which have been raised.

?

21 M.R.S.A. 8 1391 states that:

Any references in this chapter to the promotion
or defeat of a candidate includes the promotion-
or defeat of a party, principal, initiative or
referendum question.

This chapter goes on to state different limitations on expenditures
for different offices. ‘Which of these limitations, if any, apply
to initiative and referendum campaigns?

If a limitation does apply, how does it apply when more than one
person or organization is working on one side of such an issue
and their efforts are not co-ordinated?
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21 M.R.S.A. 8 1391-A requires monthly reporting of contributions
and expenses '"to initiate, promote or defeat'" initiative and
referendum questions. Does the coverage of this statute extend
to reporting contributions and expenses during the period when
signatures are being gathered for petitions to initiate these
processes”?

Do limitations on spending in the initiative and referendum
processes violate the provisions of the First Amendment of the
United States Constltution and of Article I of the Constitution

of Maine?

Can limitations be placed, without violating these constitutional
provisions, on the spending of individuals, organizations or
corporations who wish to express their views on issues, but who
do not coordinate their actions with or seek the approval of the
organizers of initiative and referendum campaigns?

Thank you for your attention.

Very truly yours,

Wakine G. Tanous
Chairman, Committee on Judiciary

WGT:d
cc: Committee on Judiciary
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Honorable Wakine G. Tanous
Chairman, Judiciary Committee
State House

Augusta, Maine 04330

Dear Senator Tanous:

Thank you for your recent letter concerning
spending limitations on initiative and referendum
campaigns.

I understand your first question to be what,
if any, spending limitations are presently imposed
by Chapter 35, Title 21 M.R.S.A., upon initiative
and referendum campaigns? The answer to that qguestion
"is none. '

21 M.R.S.A. § 1391-A requires the revorting of
receipt of all contributions and expenditures made
in connection with any public refercndum of direct
initiative lcgislation or the state-wide public
referendum of any statute. Chapter 35 of Title 21
makes neither an explicit nor an implicit limitatim
on the amount of such contributions or expenditures.
The last varagraph of § 1391 provides:

"Any references in this chapter to the
promotion or defeat of a candidate includes
the promotion or defeat of a party, principal,
initiative or referendum question."

Such a reference to candidates cannot be construed

as an adoption by reference of the limitation upon
expenditures imposced upon candidates in § 1395, sub-§ 3,
for several reasons.
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First, § 1395 specifies a variety of limitations--
one set for primaries and another set for general
elections; the limitation also varies in accordance
with the number of votes cast for each such office in
the preceding general election. Such a variety does
not lend itself to adoption by reference. It also
does not scem likely that the Legisluture intended
by the reference in the last paragraph of § 1391 to
cquate the total prior vote for the same office with.
the total prior vote for the same referendum question
in view of the singularity of such questions.

Second, the questioned limitation may constitute

a restriction upon the right of the general citizenry
to freedom of speech. This right is guaranteed by
the First Amendment, Constitution of the United States,
and by Article I, Section 4, Constitution of Maine.
This has long been deemed a preeminent right and one
which is fundamental to a free society. Sec, e.g.,
NAACP v. Button, 371 U.S. 415, 433; NAACP v. Alabama,
357 U.S. 449, 463, 464; Healy v. James, 408 U.S. 169;.
U.S. V. Robel, 389 U.S. 258; Sweezy v. New Hampshire,
354 'U.S. 234, 250, 265; Miller v. Alabama, 384 U.S.
214, 218; Monitor Patriot Co. v. Roy, 401 U.S. 265,
272; Dombrowski v. Pfister, 380 U.S. 479, 486;
Pickering v. Board of Education, 391 U.S. 563, 573;
Wood v. Georgia, 370 U.S. 375; Organization for a
Better Austin et al v. Keefe, 402 U.S. 415;

¢ -N.Y. Times Co. v. U.S., 403 U.S, 713; U.S. v. C.I.0.
335 U.S. 106, 121; Talley v. Cal., 362 U.S. 60;
Schneider v. State, 308 U.S. 147; and Opinion of the
Justices, Me., 306 A. 2d 18.

All laws in restraint of liberty are to be strictly
construed. In re Plerce, 16 Me. 255. '

Your second question is: "Does the coverage of
this statute extend to reporting contributions and
expenses during the period when signatures are being
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gathercd for petitions to initiate these processes?”
The answer to that question is affirmative.

21 M.R.S.A. § 1391-A, in pertinent part, reads:

"Notwithstanding any other provision of
law, any person, corporation, public or private
utility, association, vcrnmental agency or
political committee accepting or expending
money, to initiate, promcte or dafcat the
public referendum of direct initiative
legislation within the meaning of the
Constitution of Maine or the state-wide
public referendum of any statute shall be
required starting on July 1, 1973 to file a
report detailing the source, amount and
date of receipt of all contributions and
expenditures made in connection with any such
referendum thereafter at the end of each
month during such activity to file. a report
similarly detailing all such contributions
and exnenditures for that month."

Thus, the statutory reporting requirement includes
"accepting or expending money, to initiate . . . .
the public refercendum of direct initiative . . . .
or the state-wide public referendum of any statute
« « . ." 'The phrase, "to initiatc," encompasses
the process of circulating petitions for the
requisite signatures.

I understand your third question to be: Would
limitations on spending in the initiative and referendum
processes violate the provisions of the First Amendment
of the United States Constitution and of Article I of
the Constitution of Maine? 1In my opinion, it is quite
likely that any statute which imposed any limitation
on spending in the initiative and referendum proccsses
would raisec a grave question of viclation of the right
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ol frec spcech guaranteed by the Iirst Amendment,
Constitution of the United Staltes, and by Article I,
Section 4, Conslitution of Maince. As statced by the
Supremc Court of the United States in Mills v. Ala-
bama, 384 U.S. 214, at 218, "a major purpose of that
Amendment was to protect the frce discussion of
governmental affairs." In that case, the Court
struck down a statute which made it a crime for a
newspaper cditor Lo publish an cditorial on clection
doy urqging peopic to vole a particular way, stating,
at 219:

"It is difficull to conccive ol a
more obvious and flagrant abridgment of the
constitutionally guarantecd frecdom of the

press."”

. In Organization for a Better Austin v. Keefe,
402 U.S. 415, 419, the Courlt said:

"Any prior rcstrainl on cxpression
comes to this Court with a 'heavy presumption'
against ils constitutional validity." Also
sce N.Y. Times Co. v. U.5., 403 U.S5. 713,
714; U.S. v. C.I1.0.,, 335 u.s. 106, 121;
and Schneider v. State, 308 U.S. 147; and Valley
v. California, 362 U.S. 60, 66.

Such a reslricltion upon the full cxercisce of speech
would require a cleav showing of a compclling _
governmental interest to sustain it. See Opinion of
the Justices, Me., 306 A. 2d 14, 21. A mere assertion
that such a statubc was cenacted to maintain the purity
of the clcctoral process would not necessarily suffice.
The report of the fwgislative Committee investigating
this problcm should clcarly establish the nature of the
evil and the proposed Act gshould deal narrvow!ly and
precisely wilh that demonstrated cvii. In this
connection, it should be noted that there may be

i
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significant differcnces betweoen an office candidacy
campaign and o referendum canmvaign. For oxample,
political activity in connection with referenda is
expressly cxcepted from the prohibition of the
Hatch Act. - Sece 5 U.S.C. § 7326, and CSC v. Letter
Carriers, 413 U.S. 548, and DBroadrick v. oklahoma,
413 U.S. 601.

I trust that the foregoing comments will aid
your Committec in its deliberations. If I can be
of any further aid to you in this matter, please
advise me. ’

Yours very truly,
/

/ .." 7
e
PN AT

JON A, LUND
Attoincy Guuura%

JAL/jwp
CC: Honorable Wakine G. Tanous

One Spruce Street
East Millinocket, Maine 04430
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