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valuable.

s~ce~;~Y/a:;{~····
Senator Paul E. Violette
Senate Chairman

~

00.- :;..

,4

Representative Dan
House Chairman
enclosure
elk

/ t

Ir~...¢;J<7

A.~wadOskY

TABLE OF CONTENTS
TOPIC
I.

Summary

II.

Background/Purpose of Study

III.

Activities of the Public Advocate in Other States

IV.
V.

Criteria For Evaluation

i
2
2-3

Agencies Excluded from Public Advocate Intervention

3-4

Agencies Selected for Public Advocate Intervention

4-6

VI.
VII.
VIII.
IX.

ii

Findings and Recommendations
Role of the Public Advocate in Other States

7-10

Appendix
Appendix

Legislation

i

SUMMARY
During the First Regular Session of the lllth Legislature,
three bills were introduced proposing Public Advocate intervention in workers compensation insurance rate proceedings, proceedings before the Superintendent of Insurance, and Milk Commission proceedings. These bills were withdrawn in order that
a study of the issues raised by the bills and other adjudicatory
proceedings could be conducted by the Joint Standing Committee on
State Government.
The paramount issue of the study is whether there is satisfactory substantive evidence from the public's/consumers' perspective in adjudicatory type proceedings of various state regulatory boards and similar organizations, which the decision
makers are able to take into consideration before they rende~
a decision.
In addition, it is necessary to consider whether
Public Advocate intervention before these organizations is an
effective and desirable method for introducing sUbstantive evidence from the public viewpoint to the decision makers.
The Committee on State Government established criteria by
which regulatory boards, commission, and similar organizations
would be selected for scrutiny. The criteria included the
following:
1. The decision of the regulatory organization have a
broad impact;
2. The issues and policies before the regulatory organization are complex and not readily understood;

3. The degree of public participation in the regulatory
proceedings is limited, not effective, or overwhelmed by
the resources of the regulated groups;

4. The cost to the population of cases before the regulatory organization is significant;
5. There is limited public access to information, evidence,
and data by which decisions of the regulatory agency are
rendered; and

6.

The decision makers operate in a quasi-judicial forum.

As a result of applying this criteria to various regulatory
organizations, the following organizations were selected for
review:

1.

The Board of Environmental Protection,

2.

The Land Use Regulation Commission,

3.

The Maine Milk Commission,

4.

The Health Care Finance Commission, and

5.

The Bureau of Insurance.
ii

Following an in-depth study of each regulatory organization,
the Committee on State Government eliminated the Board of Environmental Protection (BEP) , the Land Use Regulation Commission
(LURC), and the Maine Milk Commission (MMC) as regulatory organizations before which Public Advocate intervention is necessary. The reasons for excluding these agencies are as follows:
1. The decision making body composed of members representing the general public,
2. There is active general public participation in the
proceedings of these agencies,
3. The public/consumer interest is very difficult to define because of the diversity of these interests, and
4. There are several organized public interest groups which
represent different consumer interests and participate in
the proceedings of these organizations.
While the Maine Milk Commission was considered by some to meet
all of the criteria, the need for public advocacy in MMC proceedings did not appear as urgent as public advocacy in insurance rate and Health Care Finance Commission procedings.
The Committee on State Government recommends Public Advocate
participation in workers compensation proceedings, credit life
and credit health insurance proceedings, and individual and group
health proceedings before the Superintendent of Insurance. The
Committee also recommends Public Advocate participation in
Health Care Finance Commission proceedings. The reasons for the
Committee's recommendations are as follows:
1. decisions with respect to insurance rates, policies,
and contracts are made by one person in contrast to all
other regulatory organizations composed of several decision makers,
2.

the insurance industry is exempt from anti-trust law,

3.
the health insurance industry and workers compensation
insurance sector are dominated by an oligopoly in which
7-8% of all the firms provide most of the insurance policies,
4.
the impact of the decisions of the Superintendent of
Insurance have a significant impact on a large proportion
of the population,
5.
the information, data, and evidence in these proceedings
are very complex, not readily available, and provided almost exclusively by the insurance industry; and
6.
there is very limited public participation in these
proceedings.
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The Legislative Cbuncil of the Illth Legislature approved a study
directing the Joint Standing COmmittee on State Government to study the need
for and efficacy of extending the role of the Public Advocate to other ratemaking and regulatory bodies. CUrrently, the Public Advocate is limited to
the review and investigation of rates, service, organizational structures
and operation of public utilities regulated by the Public Utilities
Comnission.
In addition, the Study order referred to three bills pertaining to this
issue which were withdrmNn during the First Regular Session of the Illth
Legislature. These bills proposed Public Advocate Intervention in Milk
Conmiss ion proceedings, and in proceedings before the Super intendent of
Insurance, includ-ing workers' canpensatioQ insurance •
•
The Joint Standing Comnittee on State Government has been requested to
report its findings and any necessary implementing legislation to the Second
Regular Session of the Illth Legislature.
PrnP03E

or:

SIWY

The purpose of the Study is to determine whether there is a need for
- representat ion or advocacy of the public's perspectives before var ious
regulatory boards,
callnIssions, and other similar organizations.
In
addition, it is necessary to determine whether Public Advocate intervention
will be effective or efficaceous before these types of organizations for
which a need of public representation has been established.
It is not the intent of the study or the Joint Standing COmmittee to
conduct a stUdy fram the perspective of replacing the decision;nakers of
these organizations. The real issue is to determine whether there is
satisfactory substantive evidence fram the public's/consumers' perspective
which the decision makers are able to take into consideration before they
render a decision. In addition, it is necessary to determine whether Public
Advocate intervention before these bodies is an effective and desirable
method for introducing SUbstantive evidence fram the public point of view to
the decision makers.
<XM\1ITI'EE STilly PRCXIDmE
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The Joint Standing Cbmmittee on State Government established a
subcommittee to undertake the basic research of the study and to develop
recommendations for consideration by the entire committee.
In order to
accomplish its task, the subcommittee devised an approach that included: .
1. A survey and analysis of public advocate organizations
the nation,

throughout

2. The development of criteria for the review and selection of
regulatory boards, commiss ion, and similar organizat ions for which
Public Advocate involvement appeared to be feasible,
3. Analysis of the organization, composition,
processes of each selected organization,
Evaluation
organizat ion,

4..

and decision making

of the pol icies and issues presented to each

selected

5.
Separate meetings with
representatives of
the selected
organizations to discuss the role of the Public Advocate with respect
to each organization,
6. A public hearing for a general discussion and more in-depth
understanding
of public representation/advocacy before regulatory
organizations selected by the subcommittee for further consideration.
PlELIC AINOCATE ACrIVITIES IN

QIHER

STATE)

Table I in the Appendix describes the Activities of Public Advocates in
other states who~ responded to the Subcommittee's survey.
Of .the 20
respondents (38 questionnaires-52% response) 10 indicated that the Public
Advocate participates in other areas in addition to public utility rate and
service regulation.
In addition, 10 respondents indicated that the Public
Advocate intervenes in insurance rate cases and 7 respondents indicated that
the Public Advocate may intervene in any regulatory proceeding at which the
public interest is involved. Nearly all of the respondents indicated that
the Public Advocate may intervene in federal agency and court proceedings
. with respect to public utili ty and energy cases.
According to the responses to the questionnaire, the level of funding
and the potential linpact of agency decisions often determine the cases in
which the Public Advocate chooses to intervene, including the states in
which the Public Advocate is restricted to public utility cases.
While it
is very difficult to measure the effectiveness of the Public Advocate's
activ iti es in the states surveyed, sane respondents ind icated the cos t
savings to consumers or the reduction of restrictions resulting fran their
activities have been significant.
CRITERIA fW EVALUATICN

While the activities of the Public Advocate throughout the several
states were being surveyed, the following criteria was established with
respect to the selection of regulatory organizations for initial review and
eval uat ion:

2

1. The decisions of the regulating agency/organization have a broad
impact (affect a s igni f icant sector of the populat ion),
2.
The
issues
and
policies
establi'shed/decided
agency/organization are complex and not readily understood,

by

the

3.
The degree of public participation in cases before
agency/organization is limited, not effective, or overwhelmed by
resources of the regulated organizations,

the
the

4. The cost to the population of cases before the agency/organization
is significant,
5. There is limited public access to the information, evidence, and
data
required for the regulating agency/organization to ~e a
dec is ion,
6. The decision ~er(s) of the regulatory organization operate in a
quasi-judicial forum in which the final decision is primarily based on
the tes t imony prov ided at hear ing or upon the record.
By apply ing the cr iter ia to var ious regulatory organizat ions,
number of organizations for intensive study was narrowed to:

1.
2.
3.
4.
5.

The
The
The
The
The

Board of Environmental Protection
Land Use Regulat ion Comniss ion
Main Milk Commission
Health care Finance COmmission, and
Bureau of Insurance.

the

•

Following an in-depth analysis of the policies, issues, operation,
organizational structure, and decision~ing process of each organization,
the selected the Bureau of I nsurance and the Health care Finance carmiss ion
While the Maine Milk
were selected for further scrutiny and review.
Commission was considered by sane to meet all of the criteria for more
intens ive analysis, the need for act ive public advocacy in Milk Coorniss ion
proceedings did not appear as urgent as public advocacy in insurance rate
- proceedings and Heal th care Finance COmmission proceedings.
ELIMINATICN Of AGm;IEB KB FW.'llIER REVIEW
J

The Board of Environmental Protection and the Land Use Regulation
COmmiss ion were el iminated "fran further cons iderat ion of Publ ic Advocate
intervention for the following reasons:
1. CUrrently there are effective and very active public interest
groups representing and advocating the public interest.
Specifically,
the Natural Resources Council,. the Audubon Society, local interest
groups, and other public interest organizations actively participate in
proceed ings before these agenc ies.
In addi tion, these "intervenor
organizations" are effective and perform a role very similar to that of
the Public Advocate.
2.
It is very difficult to define the "consumer" or "public interest
group" with respect to the issues before these two agencies. The
3

public interest may be the recreational industry, proponents of an
economic development project, envirorunental preservation groups, etc ••
It would be yery difficult for the Public Advocate to define the
interest that should De represented.
In addition, there may be
SUbstantial conflicts in goals runong various public interest groups.
3. There is significant and active public participation in cases
before the BEP and LURe.
In addition, these agencies conduct less
formal hearings compared to same other regulatory organizations, and
public sentiment is given considerably more weight than it is by
agencies which operate much more in an adjudicatory capacity.
The manber s of the BEP and LURe are required to be broadly
representative of the public and the State. As a result, decisions of
these agencies are made by a relatively large number of persons wi th a
wide range of perspectives.
4.

While the Maine Milk Commission serves to protect a Maine industry that
annually generates $200,000,000 in total receipts, the urgency of public
representation or advocacy before the-commission is lessened to a degree by
the following:
1.
With the exception of the Conmissioner of Agriculture,
Commission is composed of consumers who are not financially
wi th the milk industry.

the Milk
connected

The Milk Commission issues rate decisions, entitled orders, which
are defined as rules. The Milk Commission, therefore, holds public
hearings to obtain information and evidence, and additional public
hearings are held to issue commission decisions. The public has an
opportunity to participate in several public forums prior to the
determination of milk prices.
2.

3.
CUmberland Farms, Inc., and same other groups have
before the COmmission to present the public interest case.

intervened

SELlD'ICN DE AOfNCIEB .Em FtRWER REVIEW
The Bureau of Insurance was selected for closer exrunination and
evaluation with respect to public representation for rate making purposes
for the following reasons:
1. The Insurance Industry in Maine grosses approximately a billion
dollars per annum which exceeds the utility industry which grosses
approximately $750,000,000 per year.
2. The power of acceptance and rejection of insurance rates is vested
in one inoividual, the Superintendent of Insurance, in contrast to
other regulatory organizations composed of 3 or more decision makers.
3. Excluding workers' compensation rate cases, all other insurance
rate filings may be accepted by the Super intendent of I nsurance wi thout
In addition, the filings are confidential until the
a public hearing.
new rates take effect. Thus, public input in this situation does not
exist unless the rate is rejected.
4

4.
Insurance canpany data and ev idence· is extranely canplex and
inaccessible to a great extent to the general public. The General
Public is discouraged fran the limited participation afforded by the
law because of the canplexity of the issues and evidence.
S. Although there is canpetition within the insurance industry which
distinguishes that industry fran the monopolistic utility industry, the
insurance industry, is primarily an oligopoly On the average, S percent
or less of the insurance firms in Maine write SO% or more of the
insurance praniums in Maine.
6. The decisions of the Superintendent of I nsurance have a very
In
sUbstantial impact on a vast majority of Mai ne res idents.
particular, health insurance, workers' compensation insurance and
property and casualty insurance are either necessitated by law or often
cons idered necessary by the public.
The Health care Finance COmmission was initially rejected fran further
consideration as a regulatory organization to which the Public Advocate
would present evidence on behalf of consumers. The Health care Finance
Cbmmissioners have only recently been appointed, and the Cbmmission has not
yet begun to function. As a result, the Coomission has not adopted rules or
established any procedures.
In addition, there is no track record upon
which to base the need for Public Advocate involvanent. The cannissioners
are required to be consumers with no financial or employment ties with the
hospital industry.
Despite the reasons for not involving the Public Advocate in matters
b~fore
the Health· care-Finance COmmission, there are a. number of very
profound reasons that more than justify extending the role of the Public
Advocate to this commission.
1. Health insurance costs which are a primary concern to most Maine
citizens are substantially affected by hospital costs.
Hospital rates
comprise more than 40 percent of health insurance costs and serve as
the mos t s igni f icant factor in heal th insurance rates.

....

A.
The second most significant factor in health insurance costs
is physician services which comprise less than 20% of total health
care costs.
2. The Heal th Care industry has a very substantial impact
Maine residents.

on most

A. The Health care Finance Cbmmission is vested with the
authority to establish revenue limits for 42 hospitals in Maine
with expected gross revenues of $600,000,000 for 1983.
3. The primary source of information on which the cannission will base
its decisions is the data provided by the hospitals.
A. Although there is a basic formula by which revenue limits are
established, adjustments incorporated in the formula are subject
to various interpretations.
S

4. The information and evidence involved in
process is complex and technical in nature.

the decision making

A. This fact discourages public interest groups and individuals
fran participating
in proceedings before other
regulatory
organizations.
It is assumed that public participation in the
proceedings of the Health care Finance Cbmmission will also be
1 imi ted.

AWlJIAENfS PRffiENIED m nm COVlY1IITEE IN <PPCS IT ICN 1D PIBJ.IC AINOO\TE
INfERVENTICN IN USUBANCE EA1E CASES
Opposition to the extension of the role of the Public Advocate to
insurance rate cases/filings before the Superintendent of Insurance is
primarily
centered in the insurance
industry.
In addition,
the
Superintendent of Insurance and former Cbmmissioner of Business Regulation,
Alfred Perkins, opposed the concept.
The arguments in opposition to the proposed extension of
Advocate, to the area of insurance include:

the Public

1. Excluding workers' compensation insurance, market competition keeps
all other insurance rates as low and as competitive as possible,

•

2.
It is essential to allocate addi tional resources to the Bureau of
Insurance which is required to undertake complex tasks with inadequate
resources.
If the additional resources are provided to the Bureau of
Insurance, the need for the Public Advocate is eliminated,
3. The Superintendent of Insurance is responsible to protect the
public interest, and intervention by the Public Advocate would be a
duplicate effort,
4. The real problem with respect to insurance rates is the problem of
insolvency and that issue should be addressed before any other issue,
5.
With respect to Workers' Compensation insurance, the trend is
toward open market rating. Another alternative is a competitive state
compensation insurance fund through which employers may purchase
workmens compensation,
6. As a result of significant recent changes and possible future
changes in the workers compensation insurance law, any proposed changes
should be delayed to determine the effectiveness of these changes. The
lmw relating to workers compensation insurance was substantially
changed by the Illth Legislature in the First Regular Session.
In
addition, a special commission has been established to study workers'
compensation insurance.
A. By allowing time for the recent and proposed changges in the
lmw to take effect, the Cbmmittee can determine whether it is
necessary to involve the Public Advocate in workers' compensation
insurance.

6
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1. The COmmittee rejected the argument that free market competition
serves to provide insurance to consumers at the lowest possible rates for
several reasons.
A. Although there is competition among insurance companies with
respect to the marketing of automobile, fire, and general liability and
homeowners insurance policies, the rates of this type of insurance do
not depend solely on market conditions. The degree of insurance
company solvency, cash flaw, and investment income playa role in the
rate change requests of insurance companies. The Bureau of Insurance
explained that insurance companies in the past have filed for higher
insurance premium rates during times of temporary cash-flow shortages.
In addi tion, filings for increased rates were submi tted by companies
which had investments in longer term securi ties at comparatively low
interest rates· during periods of rapidly rising interest rates and more
lucrative investments. By increasing insurance premiums, the insurance
companies attempted to compensate for investment decisions based on
traditional market conditions.
B. The insurance industry is exempt from antitrust law which legalizes
"collus ion";

c.

The public does not perceive compet i tion as a force in the
insurance industry, and the consumers' selections of insurance policies
are based on considerations other than competitive rates;

D.
With respect to health insurance, the following
ind icated that an oligopoly ex is ts. For example:'

statistics

1) 8% of all the insurance companies providing group health
pol icies in Maine wri te nearly 90% of all group heal th i'nsurance
permiums in the State
2) 5.6% of all insurance companies providing individual health
insurance policies in Maine write nearly 70% of all individual
heal th insurance pNffiiums
3) Blue Cross/Blue Shield alone covers roughly 55 percent of
Maine people; and

all

E.
Wi th respect to Workers' Corrpensat ion insurance, 7% of the firms
providing tnese types of policies in Maine write roughly 65% of all
workers compensation insurance premiums.
2.
Individuals do not purchase health insurance on the same basis as
group insurance purchasers.
Individuals lack the market power of group
purchasers and, often times, are not aware of price/policy differentials
among insurance companies.
A.
The elderly, especially, are subject to problems with respect to
purchasing individual insurance policies.
Lacking knowledge about
insurance as well as market power, the elderly and the "under-65" age
groups perceive heal th insurance as a necess i ty, and use 1 imi ted
7

resources to purchase it.
3. Credit life and credit health insurance are areas in which there
has been abuse in the past.
Since the public is generally ignorant of the
insurance market in general, and in many cases ,easily persuaded by the
credit institutions/agencies to purchase this type of insurance, the risk
for abuse is greater than with some other types of insurance.
4. The Cbmmittee discerns the role of the Public Advocate to be
significantly different fran the rol~ of the Superintendent of Insurance.
The Superintendent of Insurance and the Bureau staff evaluate the evidence
and data of the insurance companies to determine whether proposed rate
changes are inadequate,
excessive,
or unjustly discriminatory.
The
Superintendent of Insurance is obligated to protect the solvency of the
The evidence and perspective which the Superintendent
insurance "industry.
evaluates are provided primarily fran one very biased source, the insurance
companies. With respect to all rate filings before the Superintendent, very
seldom are perspectives and evidence provided by intervenors in opposition
to those of the insurance companies.
5.
The complex and technical nature of insurance issues, data, and
evidence discourages public participation at workers' compensation insurance
hearings and at other insurance rate hearings which are held only when the
filings are rejected.
For the most part, there are extremely few
intervenors at insurance rate hearings.
6. The issue of protection of insurance companies and consumers fran
insolvency muong insurance companies is not related to the issue of the
study.
The intent of the study is to determine whether there is a need for
public representation or advocacy in insurance rate proceedings and whether
the Public Advocate's intervention in these proceedings would be
efficacious.
7. The issue of inadequate resources at the Bureau of Insurance is a
genuine issue, and there is a real need for additional funding of the
Bureau. This issue, however, is incongruent with the issue specified in the
study order. Adequate resources for the Bureau of Insurance will enable the
. Superintendent and the bureau staff to better evaluate the evidence and data
presented by a filing or at a hearing. Additional funding of the Bureau,
however, does not assure public representation/advocacy in insurance rate
proceedings.
8.
Workers' compensation insurance rates, unlike many property and
casualty insurance rates, contain many of the characteristics of a monopoly.
One organization, the National Cbuncil on COmpensation Insurance, presents a
rate filing to the Superintendent of Insurance that proposes the same
workers' compensation insurance rates for all insurance companies providing
this type of insurance. Although individual insurance companies may present
individual rate filings, this seldom occurs.
A. The resources available to the insurance companies to prepare
argue for proposed workers' compensation insurance rate changes
substantial. These resources are not limited to Maine firms but
available nationwide because the companies providing this type
insurance have nationwide and worldwide holdings.
8

and
are
are
of

The intervenors, employers and labor organizations have very
1 imi ted resources to prepare and argue cases. These resources
have been limited to individual contributions fran sources in
Maine.
1)

2) The cost of preparing and arguing a workers' compensation
insurance rate case is substantial, and this cost has been very
onerous to Maine employers and laborers.
B.
Since 1978, the decisions of the Superintendent of Insurance with
respect to workers compensation insurance rate cases have been based on
a procedural basis (a technicality) and not on the SUbstantive
arguments of the insurance companies or the intervenors. The proposed
rate changes have been denied because the insurance companies did not
provide all the evidence required by law.
9.
The Cbmmittee rejects the argument that recent and proposed
changes in the workers' compensation insurance law require future time to
determine the need for Public Advocate intervention. The recent changes in
the workers' compensation insurance law neither provided for public
representation or advocacy nor encouraged increased public participation in
these cases.
a result, . the Cbmmi ttee intends to base its determinat ion on kncmn
evidence, and not on hypothetical assumptions.
As

10. The cost of health insurance is significantly affected by hospital
costs which comprise more than 40% of all health care costs.
11. Health insurance costs are significantly affected by the degree of
equity or inequity among payors.

A.
For example, all payors and purchasers of hospital services do not
pay the same rate for the identical service. Commercial insurers,
self-insurers, and self-purchasers (individuals without insurance) pay
"hospital" prices which are considerable higher than the prices charged
to Blue cross and Medicare/Medicaid.
In addition, Medicare/Medicaid
currently do not share the expenses for bad debts, and these programs
do not pay the full costs of services to beneficiaries.
B. Hospitals located in an area with a large population of elderly and
low incame persons have significant financial problems compared to
hospitals located in more affluent areas.
12. The cost of health insurance is significantly affected by hospital
reorganization.
In same cases, hospitals form subsidiaries or affiliated
interests
in which the more profitable services,
such as medical
laboratories, are incorporated. As a result, the hospitals are left with
the "profit-draining" services that are used to justify higher hospital
rates.

A.
Two hospitals have established affiliated interests which invest
hospital profits in private profit;naking firms and other ventures.
The incame fran these profit;naking ventures has nat been used to
9

contain hospital rates.
13. Hospital cost containment is an area of complex/technical issues
and data that would most likely discourage the participation of public
interest groups. In addition, the data and evidence are primarily generated
by the hospitals and are not readily available to the general public.
R.ECO\1VIEN)AT ICNS
The Cbmmittee of the Joint Standing Cbmmittee on State Government
studying the role of the Public Advocate recommends legislation to authorize
the Public Advocate to participate/intervene in
1.
rate filings and adoption of rules
workers' compensation insurance,

proceedings

pertaining

to

2.
rate filings and adoption of rules proceedings pertaining to
medical expense reimbursement for health insurance policies/plans,
except group health insurance policies and plans subject to collective
bargaining agreements or to negotiation between employers and employees.

3. rate filings and adoption of rules proceedings pertaining to credit
life and credit health insurance,
proceedings of the Health care Finance Cbmmission
adoption of rules

4.

including

the

In addition, the Cbmmittee recommends
1.
to "sunset" the proposed ex tens ion of the role of
Advocate in July, 1987, and

2.
to fund fram the
the Public Advocate
insurance, and Health
the General Fund will

the Public

General fund the additional resources required by
to intervene in workers' compensation, health
care Finance Cbmmission proceedings. The cost to
be roughly $100,000 per annum.

3 •. that additional funding of the Bureau of Insurance is necessary to
employ more well-qualified staff to evaluate the evidence and data
provided by insurance companies and intervenors in insurance rate
cases.
For purposes of clarification, the Cbmmittee proposes llQ1 10
within the scope of authority of the Public Advocate the following:

include

1.
property and casualty insurance rate filings .including
automobile, homeowners, and general liability insurance
2.
individual disability insurance to include accident and
(short term disability) and long-term disability insurance.

pubadv-1
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§5101.

'!HE

Appointment of the Public Advocate

The Public Advocate shall be appointed by the Governor, subject to
review by the legislative committee having jurisdiction over State
Government and to confirmation by the Legislature; and shall serve at the
pleasure of the Governor.
Any vacancy shall be filled by similar
appoi ntment •
§5102.
Definitions.
For the purpose of this chapter the following words
shall have the following meanings unless a different meaning clearly appears
fran the context.

1. Credit insurance.
Credit insurance means credit life and credit
health insurance as defined in 24-A NmSA, Chapter 37.
2.
Health Insurance.
Health insurance means individual health
insurance as defined in 24-A MRSA, Chapter 33, group heal th insurance as
defined in 24-A NmSA, Chapter 35 except group health insurance policies and
contracts negotiated through collective bargaining agreements, and health
insurance provided by nonprofit hospital or medical service organizations as
defined in 24 NmSA, Chapter 19.
3.
.Superintendent.
Superintendent means
Insurance as defined in Title 24-A.

the

Superintendent

of

4.
Workers Cbmpensation.
Workers Cbmpensation means workers
compensation insurance including insurance policies,
contracts,
rate
filings, regulations, and proceedings within the jurisdiction of the
Workers
Superintendent of Insurance as provided in 24-A NmSA and Title 39.
compensation does not refer to matters before the Workers Cbmpensation
Corrmission.
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§5103.
Scope of Authority. The authority and responsibilities of the
Public Advocate shall extend to matters before the Public Utilities
COmmission, credit insurance matters,
health insurance matters, workers
compensation matters, and credit insurance before the Superintendent of
Insurance, and proceedings before the Health care Finance Cbrnmission.
§5104.

Duties and PCfNers.

1. Matters before the Public Utilities COmmission. The duties and
responsibilities of the Public Advocate with respect to public utilities
shall be to represent the using and consuming public in matters within the
jurisdiction of the commission, including but not limited to:
A. Reviewing, investigating and making appropriate recommendations to
the commission with respect to the reasonableness of rates charged or
proposed to be charged by any public utility or regulated carrier, and
when deemed necessary by the Public Advocate, to intervene in related
proceedings before the commission;
B. Reviewing, investigating and making appropriate recommendations to
the commission with respect to the reasonableness and adequacy of the
service furnished or proposed to be furnished by any public utility or
regulated carrier, and when deemed necessary by the Public Advocate, to
intervene in related proceedings before the commission;

c.

Petitioning
the commission
to
initiate proceedings
to
review, investigate and take appropriate action with respect to the
rates or service of any public utility or regulated carrier, when.
deemed necessary by the Public Advocate;

D.
Reviewing,· investigating and making appropriate recommendations to
the commission with respect to any proposal by a public utility or
regulated carrier to reduce or abandon service to the public, and when
deemed necessary by the Public Advocate, to intervene in related
proceedings before the commission;
E. Reviewing, investigating and making appropriate recommendations,
including alternative analyses and plans as necessary,
to the
commission with respect to the issuance of certificates of public
convenience and necessity, and when deemed necessary by the Public
Advocate, to intervene in related proceedings before the commission;
F. Reviewing, investigating and making appropriate recommendations to
the commission with respect to mergers and consolidations of public
utilities and regulated carriers, and when deemed necessary by the
Public Advocate, _to intervene in related proceedings before the
commiss ion;
G.
Reviewing, investigating and making appropriate recommendations to
the canniss ion with respect to contracts of public uti li ties or
regulated carriers with affiliates or subsidiaries, and when deemed
necessary by the Public Advocate, to intervene in related proceedings
before the commission;
H.

Reviewing, investigating and making appropriate recommendations to
2

the commission with respect to securities, regulations and transactions
of public utilities or regulated carriers, and when deemed necessary by
the Public Advocate, to intervene in related proceedings before the
canniss ion;
I.
Investigating complaints affecting the using and consuming public
generally, or particular groups thereof, and, where appropriate, make
recannendations to the cannission with respect to such complaints;

J.
When deemed necessary by the Public Advocate, in the interest of
the using and consuming public, or any particular group thereof,
intervening and appearing on their behalf in any proceedings before the
commission, appeals fran orders of the cannission, or proceedings
before state and federal agencies and courts which the subject matter
of the action affects the customers of any utility doing business in
this State, except that the Public Advocate shall not intervene in any
proceeding in which the cannission staff is representing a position
substantially similar to that of the Public Advocate, as determined by
the Public Advocate; and
K.
Preparing and submitting an annual report of the activities of the
Public Advocate to the Governor and to the legislative cannittee having
jurisdiction over public utilities by August 1st of each year, with
copies available to all legislators on request.
2. Health Insurance, credit insurance and Workers' COmpensation
Insurance Matters before the Superintendent of Insurance. The Public
Advocate 'shall represent the using and consuming public,
including
employers, in health insurance matters within the jurisdiction of the
Superintendent of· Insurance, the using and consuming public in credi t
insurance matters within the jurisdiction of the Superintendent,
and
employers and employees in workers' compensation insurance matters within
the jurisdiction of the Superintendent of Insurance. The Public Advocate
shall not be involved in any health insurance proceedings relating to group
health policies or rates negotiated between employers and employees through
collective bargaining agreements. The duties of the Public Advocate shall
include but not be 1 imi ted to:
A. Reviewing and investigating contracts, policies, rate filings, and
regulations as they relate to health insurance, credit insurance, and
workers compensation;
B. Petitioning the Superintendent to initiate proceedings to review,
investigate, and take appropriate action with respect to contracts,
policies, rate filings, and regulations relating to health insurance,
credit insurance, and workers compensation insurance;

c.

Intervening in proceedings and hearings before the Superintendent
with respect to health insurance, credit insurance,
and workers'
compensation insurance. The Public Advocate, in these cases, shall be
deemed a par ty;

D.
Proposing rates, contract or policy provisions, and regulations as
they relate to health insurance, credit insurance,
and workers
compensation insurance to the Superintendent;
3

E.
Intervening and participating in any proceedings before state and
federal agencies and courts which, in the opinion of the Public
Advocate affects the using and consuming public of health insurance,
credit insurance or employers and employees with respect to workers
compensation;
F.
Investigating any complaints which, in the opinion of the Public
Advocate affect the using and consuming public of health insurance,
credit insurance and employers and employees with respect to workers
compensation insurance; and
G. Reviewing investigating, and making appropriate recommendations to
the Superintendent with respect
to
securities,
investments,
transactions, mergers, consolidations, and accounting procedures of
health insurance companies, credit insurance companies, non-profit
hospital or medical service organizations and insurance companies
offering workers' compensation insurance as they relate to the rates
and policy provisions.
3. Matters before the Health care Finance Cbmmission. The Public
Advocate shall represent the using and consuming public ultimately affected
by the decisions of the Health care Finance Cbmmission. The duties of the
Public Advocate include
A. Reviewing, investigating, and making appropriate recommendations to
the Health care Finance COmmission with respect to matters, including
proposed rules before this commission.
B.
Investigating complaints affecting the using and consuming public
generally, or particular groups thereof, and, where appropriate,.make
recommendations to the Health care Finance Cbmmission with respect to
such complaints;
.

c.

Petitioning the Health care Finance COmmission to initiate
proceedings to review, investigate and take appropriate action with
respect to matters within the jurisdiction of this COmmission

D.
When deemed necessary by the Public Advocate, in the interest of
the using and consuming public, or any particular group thereof,
intervening and appearing on their behalf in any proceedings before
this commission, appeals fran orders of the commission, or proceedings
before state and federal agencies and courts in which the subject
matter of the action ultimately affects the using and consuming public.
4.
Preparation of Annual Report. The Public Advocate shall prepare
and submit an annual report to the Governor and to the Legislative Cbmmittee
having jurisdiction over state government by December 31 of each year. This
report shall describe the activities and achievements of the Public Advocate
as well as the problems encountered by the Public Advocate. Reports shall
be made available to all legislators upon request.
§5105. Appeal fran orders or decisions. The Public Advocate has the same
rights of appeal fran orders or decisions of the Public Utilties Cbmmission,
the Superintendent of Insurance, and the Health care Finance Cbmmission to
4

which
§5106.

he has

been a party as other parties to the proceedings.

Staff of the Public Advocate

The staff of the Public Advocate shall consist of such other personnel,
including staff attorneys, as the Public Advocate deems necessary.
All
personnel shall be appointed, superv ised and directed by the Public
Advocate. The Public Advocate is not subject to the supervision, direction
or control of the chairman or members of the Public Utilities or Health care
Finance COmmissions or the Superintendent of Insurance.
A.
The professional employees of the Public Advocate shall serve
during the pleasure of the Public Advocate; all other employees of the
Public Advocate shall be subject to the Personnel Law.
§5107.
Legal representation. Notwithstanding the provisions of Title 5,
section 191, the Public Advocate, or a staff attorney, may act as the
counsel for the office of the Public Advocate. The Public Advocate may
request the assistance of the Attorney General or employ private counsel for
th is purpose.
§5108. Relationship with the Attorney General. This section shall in no
way limi t the rights of the Attorney General to intervene before the Public
Utilities COmmission,
the Health care Finance COmmission or
the
Superintendent of Insurance, or to appeal fran the orders or decisions of
these organizations.
§5109 •. Expert witnesses. The Public Advocate may employ expert witnesses
a~d pay appropriate compensation and expenses to employ such ~itnesses.
§5110.
Expenses of the Public Advocate. The Public Advocate, within
es tablished budgetary limits and as allowed by· law, shall author ize and
approve travel, subsistence and related necessary expenses of the Public
Advocate or members of the staff of the Public Advocate, incurred while
traveling on official business.
§5111.
Information fran regulated organizations. Utilities, insurance
-companies,
non-profit hospital or medical service organizations
and
hospitals shall provide to the Public Advocate copies of all reports and
other information required to be filed with or which may be submitted to the
State agencies described in §5104,
except to the extent that this
requirement is waived, in writing, by the Public Advocate. The Public
Advocate shall have the same right to request data as an intervenor in a
proceeding before the State agencies described in §5104, and, in addition,
may petition these agencies, for good cause shown, to be allowed such other
information as may be necessary to carry out the purposes of this section.
§5112. Conflicts of Interest.
In addition to the limitations of 5 MRSA
§18, neither the Public Advocate nor any employee of the Public Advocate
shall have any official connection or relation with or hold any stock or
securities in any public utility as defined in 35 N.mSA §15, any insurance
company offering health insurance within the scope of the Public Advocate's
duties, or credit insurance, or workers compensation insurance, or any
hospital operating within this State, nor shall the Public Advocate render
any professional service against any of the organizations described in this
5

section or shall he be a member of a firm which renders such services.
~ ~ ~ ~ Chapter ~ is repealed on July 1,1987, unless reenacted by the Legislature. If this chapter is repealed on July 1,1987,35
NmSA §1-A is re-enacted to read as it read immediately prior to the
effective date of this Act.

~

.a...

2.2. MESA ..§ill is enacted to read:

ALL lIDERLI NID
§400. Role of the Public Advocate. The Public Advocate shall have
authority to participate or act as an intervenor in any proceedings of
commission. The Public Advocate, among other duties, may

the
the

1. Review, investigate, and make reccmnendations. Review, investigate
and make appropriate recommendations to the commission with respect to all
matters within the jurisdiction of the commission.

2.
Investigate canplaints.
Investigate cOOl>laints that ultimately
affect the using and consuming public or particular groups thereof, and make
recommendations to the commission with respect to these canplaints.
3.
Petition the ccmnission to initiate proceedings.
Petition the
cammission to initiate proceedings to review,
investigate, and take
appropriate action with respect to all matters within the jurisdiction of
the Comnission.
4. Appeal orders or decisions of the COmmission. Appeal orders
decisions of the commission to state and" federal agencies and courts.

or

~ ~ ~ MESA §2321; sub-§I, as last mnended by PL 1979, c. 558, §§1,
2 is anended to read:'

1.
Filing of rate information. Every nonprofit hospital and medical
service organization shall file with the Superintendent, e~e~t 8~ to ~~OHP
sHbserfber 8fi6 ffiefibershf~ eOfttr8et~T contracts, every rate, rating formula
and every rrcdification of any of the foregoing which it proposes to use.
Q)p i es of i l l f i Ii m~' s .Ellli! i nt ormat ion r eQu ired ~ .this. sec tj on s ha 11 .a.l.s.a b.e
provided simultaneously ~ every nonprofit hospital .and medical service
organization 10 1he Public Advocate. Every sHeh filing shall be made not
less than 60 days in advance of the stated effective date unless !he sHeh
60-day requiranent is waived by the superintendent~ and the effective date
may be suspended by the superintendent for a period of time not to exceed 30
days.
~ ~

ai MESA §2327, as enacted by PL 1979, c. 558, §5, is repealed.

~ ~

Zi MESA §2332 is enacted to read:

ALL lNDERLI NID
§2332. Role of the Public Advocate. The provisions of this chapter
pertaining to health insurance rates, contracts, policies, rules, and
proceedings are subject to the provisions of title 5, Chapter 339.
6

Cbpies of all information required by the' Superintendent shall be
provided
simultaneously
by non-profit hospital or
medical
service
organizations to the Public Advocate as provided in Title 5, Chapter 339.

L.. 2!::A l't'lJEA §ill is enacted to read:

~

ALL OOERLINID
§237. Role of the Public Advocate. The provisions of this Title pertaining
to insurance rates, policies, contracts, rules, and proceedings are subject
to the provisions of Title 5, Chapter 339.
L. 2i.:::.A MESA §2412, sub-§1, is amended to read:

~

§2412.

Filing, approval of forms

1. No basic insurance policy or annuity contract form, or application
form where written application is required and is to be made a part of the
pol icy or contract, or printed rider or endorsanent form or form of renewal
certificate, shall be delivered, or issued for delivery in this State,
unless the form has been filed with and approved by the superintendent.
This provision shall not apply to surety bonds, or to specially rated inland
marine risks, or to policies, riders, endorsanents or forms of unique
character designed for and used with relation to insurance upon a
particular subject,or which relate to the manner of distribution of
benefits or to the reservation of rights and benefits under life or health
insurance policies and are used at the request of the, individual
policyholder, contract holder or certificate holder. CQpies ~ policies BDd
contract forms and ~ other information reQuired ~ 1hia section shall Qe
provided simultaneously ~ insurance cQDDanies 1Q 1he Public Advocate. ~
~ policies,
contracts, and information pertain 10 health insurance,
credit insurance and workers cCfI)t)ensatjon insurance ~ provided in .th.i.s.
Title. A~ to g~oH~ in~H~anee ~o~ieie~ effeetH8~ee ane ee~i¥e~e6 oHt~f6e thi~
St8~e BHt eo¥e~ing ~e~son~ ~e~f6en~ in ~hi~ St8~eT ~fte g~oH~ ee~~iffe8~e~ to
Be ee~i¥e~e6 e~ i~~He6 fo~ ae~i¥e~y in thi~ St8~e ~ft8~~ Be fi~e6T fo~ the
sH~e~in~eneen~~~ info~~ien on~YT with tfte ~H~e~in~eftden~ 8~ fti~
~e~He~t.

As to forms for use in property, marine other than wet marine and
transportation insurance, casual ty and surety insur'ance coverages, the
filing required by this SUbsection may be made by rating organizations on
behalf of its manbers and SUbscribers; but this provision shall not be
deaned to prohibit any such manber or subscriber fran filing any such forms
on its own behalf.
~ ~

ai=AMESA §2701, sub-§2, as enacted by PL 1969, c. 132, §1, is

amended to read:
2.

Any group or blanket policy; 1hai
Bireements;

La

ne~otiated throu~h

collective

bar~ainj~

~ lJl..a. 2A::A MESA §2839,
repealed and replaced to read:

as amended by PL 1979,

7

c.

663,

§149

is

~

tIDERLINID

§2839-A.

Rate filings on group health insurance policies

1.
Filing of rate information. Every insurer issuing group health
insurance policies for delivery in this State shall file with
the
superintendent, every rate, rating formul~ and classification of risks
pertaining to group health policies and every modification of any of the
foregoing which it proposes to use.
Every insurer shall file with the
superintendent, every rate and rating formula and every modification of any
of the foregoing which it proposes to use.
Every filing shall state the
effective date thereof. Every filing shall be made not less than 60 days in
advance of the stated effective date unless 60-day requirement is waived by
the superintendent, and the effective date may be suspended by the
super intendent for a per fad of time not to exceed 30 days.
A.
COpies of the information required by this subsection and
subsection 2 shall be filed simultaneously by every insurer with the
Public Advocate.
2. Rate filing; public information. When a filing.is not accanpanied
by the information upon which the insurer supports the filing, or the
superintendent does not have sufficient information to determine whether the
filing meets the requirements that rates shall not be excessive, inadequate
or unfairly discriminatory, the superintendent shall require the insurer to
furnish the information upon which it supports the filing.
A filing, and
supporting information shall be a public record within the meaning of Title
1, section 402, subsection 3 and shall became part of the official record of
any hearing held pursuant to section 2736-A.
3.
Exclusions.
the provisions of this section shall not apply to
group health insurance policies, contracts and rates subject to negotiation
through collective bargaining agreements.
'~~ ~MBaA

§2839-B, is enacted to read:

ALL tIDEBLI NID
§2839-B.

Hearing

If at any time the superintendent has reason to believe that a filing
does not meet the requirements that rates shall not be excessive, inadequate
or unfairly discriminatory or that the filing violates any of the provisions
of chapter 23, he shall cause a hearing to be held.
Hearings held under this section shall conform to the procedural
requirements set forth in the Maine Administrative Procedure Act, Title 5,
chapter 375, subchapter IV.
~ ~ ~

MESA §2739-C, is enacted to read:

8

ALL OOERLI NID
2839-C. Order
The superintendent shall issue his order or decision within 30 days
after
the close of the hearing.
In his order or decision,
the
superintendent shall either approve or disapprove the rate filing.
If he
disapproves the rate filing, the superintendent shall establish the date on
which the fil ing is no longer effective, specify the fil ing he would approve
and authorize the insurer to submit a new filing in accordance with the
terms of his order or decision.
The Public Advocate shall have the authority to appeal a decision of
the Superintendent as a party to the proceedings to the courts of the State.
~ ~

1i=A MESA §2858, sub-§3, is amended to read:

3. Notice -of disapproval; waiting period.
If the superintendent
notifies the insurer that the form or rates are disapproved ~ 1hai !he
Public AdVocate baa reQuested a heariDi, it is unlawful thereafter for such
insurer to issue or use such form or rates.
In such notice, the
superintendent shall specify the reason for his disapproval and state that a
hearing will be granted within 20 days after request in writing by the
insurer. No such policy, certificate of insurance, notice of proposed
insurance, or any application, endorsement or rider or rate shall be issued
or used until the expiration of 30 days after it has been so filed, unless
the superintendent shall give his prior written approval theret07 and if 1he
Public Advocate ~ ll2i appealed 1he policy provisions ~ rates·lo 1he
Super intendent.
~

ll.... af! MRSA §.5. is enacted to read:

ALL OOERLINID

§5. Role of the Public Advocate. The provisions of this Title pertaining
to matters within the jurisdiction of the Superintendent of Insurance shall
be subject to the provisions of Title 5, Chapter 339.
Cbpies of all information, including information defined in §23, sub§10, required by the Superintendent of Insurance shall be simultaneously
provided by insurance companies and insurance rating organizations to the
Public Advocate in accordance with Title 5, Chapter 339.

9

Section ~ ADDrqprjation. There is appropriated from the General fund
for fiscal year 1984-85, the following monies to carry out the purposes of
this Act.
1984-85
Executiye DeDartment
Office of the Public Advocate
Personal Services (2)
All other
cap ital Expend itures

$ 46,601
50,997
6,067

Total Expenditures

$103,665
SI'A'IEV1ENT OF FACr

The purpose of this legislation is to provide the Superintendent of
Insurance wi th addi tional informat ion and a different perspective fran that
of insurance companies with respect to rate hearings, and other proceedings
pertaining to health insurance, credit insurance, and workers' compensation
insurance. This bill does DQi replace or alter in any way the decision
making authority of the Superintendent of Insurance.
The Public Advocate may participate in hearings and proceedings before
the Super intendent except property and casualty insurance, life insurance,
and group health plans subject to collective bargaining
agreements.
Insurance canpanies are required to file information with the Public
Adv~ate who may request the Superintendent to hold a hearing.
This bill also allows the Public Advocate to intervene or participate
in all proceedings before the Health care Finance Cbmmission. The purpose
of this provision is to enabie the Public Advocate to became involved in
proceedings that have the greatest impact on health insurance costs and
thereby help limi t these costs to users.
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