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Executive Summary 
 
 The Commission to Encourage Incorporations in Maine was created by 1999 
Resolve, chapter 67.  The commission was asked to consider creating a state corporations 
law that would give greater rights to shareholders than they enjoy under current Maine 
law or under the laws of other states.  The purpose of such a law would be to encourage 
shareholders to convince corporations to reincorporate in Maine. 
 
 Commission members reviewed the development of the current Maine law on 
incorporations and received background information on the services provided by the 
Secretary of State’s Corporations Division.  They also talked with a pension fund official 
at TIAA-CREF, a public pension fund serving teachers and other educators, about 
possible interest in a shareholder-friendly state law.  
 
 Although the Commission did not have sufficient information to make a 
recommendation on the proposal to create a shareholder-friendly law, it did take the 
following actions: 
 

• Encouraged the Secretary of State to continue developing resources for 
providing information and allowing filing of corporate documents over the 
Internet;  

• Expressed support for the Maine State Bar Association’s potential project to 
review and update the Business Corporations Act and transmitted to the 
Judiciary Committee a letter from the Bar Association inviting legislative 
participation in the project; and 

• Wrote a letter to an institutional investor group, inviting them to develop a 
proposed shareholder-friendly law and submit it to the Joint Standing 
Committee on Judiciary. 
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I.  Introduction 
 
 Incorporation is the process by which an organization or person becomes a legally-
recognized entity known as a corporation. As a general rule, a business can incorporate in 
any state, whether or not it conducts business in that state. The law of the state in which 
the business is incorporated governs many of the operations of the corporation, including 
the method of raising funds for the corporation, the relationship between shareholders and 
the corporation and the duties and liabilities of the Directors. 
 
 The State of Delaware has actively worked to encourage businesses to incorporate 
there.  The self-proclaimed “Incorporating Capital of the World,”  Delaware holds the 
incorporation papers for more than 290,000 businesses, including almost 60% of Fortune 
500 companies.  Delaware reaps the benefit of this incorporation activity in the form of 
fees and taxes, as well as in increased legal employment. Over 20% of Delaware’s General 
Fund revenues come from corporate fees and from franchise taxes, which are collected 
from businesses incorporated in the State even if they conduct no business activity there.  
 
 During the First Regular Session of the Maine Legislature, a proposal was 
introduced to create a commission to study ways to encourage businesses to incorporate 
in the State of Maine.1  The sponsor of the proposal, Senator Richard A. Bennett, 
proposed that the group consider creating a unique state corporations law: a law that 
would give greater power to shareholders than other state laws.  This law could result in 
an increase in incorporations in Maine, and additional revenue for the state, if shareholders 
were able to persuade corporations in which they hold stock to reincorporate in Maine. 
The Commission was also directed to examine other ways to increase incorporations in 
Maine.  
 
 The Commission reviewed the development of the current Maine law on 
incorporations, received background information on the services provided by the 
Secretary of State’s Corporations Division, and talked with the Corporate Governance 
Director of TIAA-CREF, an institutional shareholder who takes an active part in 
improving the performance of companies in which it holds stock. 
 
 Although the Commission did not have sufficient information to make a 
recommendation on the proposal to create a shareholder-friendly law, it did take the 
following actions: 
 

• Encouraged the Secretary of State to continue developing resources for 
providing information and allowing filing of corporate documents over the 
Internet;  

                                                
1 LD 1972, Resolve, to Establish a Commission to Encourage Incorporations in Maine. 
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• Expressed support for the Maine State Bar Association’s potential project to 
review and update the Business Corporations Act and transmitted to the 
Judiciary Committee a letter from the Bar Association inviting legislative 
participation in the project; and 

• Wrote a letter to an institutional investor group, the Stanford Institutional 
Investor Forum, inviting them to develop a proposed shareholder-friendly law 
and submit it to the Joint Standing Committee on Judiciary. 

 
 
II.  Where Businesses Incorporate and Why 
 
 Closely-held businesses, i.e., businesses whose shares are not publicly traded, 
generally incorporate in the state where their owners and their businesses are located.  
Publicly-held corporations, on the other hand, are not necessarily associated with any one 
state and may choose their state of incorporation for other reasons.  According to James 
Zimpritch, an attorney who specializes in corporate law at the law firm of Pierce Atwood, 
in Portland, Maine, corporations choose among states based on the following factors: 
 

• Substance of the state law -- Is it a modern, flexible law that enables 
the corporation to carry on its business?   Are there other attractive 
provisions, such as protection from liability for directors? 

 
• Certainty and predictability of the law -- Is there a well-established 

body of case law interpreting the language of the statute?    
 
• Acceptance within the investment community -- Would the investment 

community have concerns about the state?  Would explanations and 
assurances be needed? 

 
• Cost -- Are the fees and taxes imposed on incorporation in line with 

those of other states? 
 
• Administrative ease -- Is the administrative agency responsive?  Is it 

convenient to obtain services and file papers there? 
 
 The state of Delaware, says Mr. Zimpritch, fares well when evaluated in light of 
these factors.  The law in Delaware is continually reviewed and updated as needed to keep 
the law modern and flexible.  It has also been extensively reviewed and interpreted by the 
Chancery Court, a specialized court that handles most corporate litigation.  That Court 
has a great deal of expertise in Delaware’s corporate law, and because it is not a court of 
general jurisdiction and proceeds without a jury, such cases are often dealt with 
expeditiously. 
 
 Delaware is also well-known within the investment community.  Half the 
companies traded on the New York Stock Exchange and 60% of Fortune 500 companies 
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are incorporated in Delaware.  As for cost, Delaware’s fees are in line with those of other 
states.  Its annual franchise tax is based on the value of the corporation and is capped at 
$150,000 per year.  Delaware’s Division of Corporations is considered to be a modern, 
speedy, high-tech office that provides services until midnight to accommodate the needs of 
its national clientele. 
 
 In contrast to the law of Delaware, Maine’s corporate law has been amended only 
as problems arise, rather than being routinely reviewed and updated.  According to Mr. 
Zimpritch, Maine lacks a comprehensive body of case law interpreting the Maine Business 
Corporation Act, leaving many questions unanswered.  While the Commission did not 
hear complaints about Maine’s court system, fees or administrative services, there was no 
feeling these are factors that would draw additional corporations to incorporate here. 
 
 
III. Benefits to the Incorporating State 
 
 The state of Delaware collected $278.3 million from corporate franchise taxes and 
$22.4 million from corporate fees in 1994.  This represented over 20% of its General Fund 
revenues.  The corporations also contribute to the employment of lawyers and legal 
support staff needed to advise corporations on Delaware law and to litigate suits that are 
brought in the state. 
 
 If Maine were to attract a number of additional corporations to incorporate here, 
Maine would collect additional fees and might enjoy additional legal employment.  The 
following is a list of potential financial benefits that Maine could derive from increasing the 
number of corporations incorporated in the State. 
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Incorporation Fee 

  
One-Time Fee for Filing Articles of 
Incorporation:   $75 

  
Annual Fee:  $60 

  
Occasional:  $20 to $105 

 

 

 
Annual Report Fee 
 
Fee for Additional Filings, 
Certificates, Services 
 
Stock Fee 
 
 
 
 
 
 
 
 
 
 
 
Franchise Tax   

 
 
One-Time (additional payments are made if the 
corporation authorizes issuance of additional 
stock): 
 
Based on par value of authorized stock: 
• Par value not more than $2 million:   $30 
• Par value not more than $20 million:   $600 

plus $150 for each million over $2 million 
• Par value over $20 million:  $3,300 plus $70 

per million over $20 million 
 
 
Maine does not currently have a general 
corporate franchise tax.  Delaware has a 
maximum tax of $150,000  

 
Economic Development 

  
Potential for additional employment of:  
• Lawyers (Delaware has 2800 lawyers in a 

population of 735,000 -- 1 in 262.5 people; 
Maine has 3000 lawyers in a population of 
1,242,000 -- 1 in 414 people) 

• Support staff 
• Legal supply companies 
Additional sales and income taxes from additional 
work 
 
Possible relocation of businesses to Maine 

   
 
 
IV.  Shareholder Friendly Law 
 
 The proposal to enact a shareholder-friendly law as a part of, or an option to, the 
Maine Business Corporation Act is intended to attract publicly-held corporations whose 
shareholders seek an active voice in corporate affairs.  Such a law might give shareholders 
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more power to impact corporate affairs by, e.g., changing the way decisions are made in a 
corporation or by changing the structure of the Board of Directors.  
 

In recent years, many large institutional investors, such as pension funds, have 
taken an interest and a more active role in the affairs of corporations in which they own 
stock.  According to Ken Bertsch, Director of Corporate Governance for TIAA-CREF, 
the largest pension fund in the world, the increased activity is partly an economic matter 
and partly a legal necessity.  
 

The legal necessity is created by interpretive bulletins released by the United States 
Department of Labor, the federal agency that oversees pension fund management.  The 
Department considers voting on corporate issues affecting the value of fund investments 
to be an aspect of fund management.  Therefore, a fund manager has a fiduciary duty to 
exercise prudence and loyalty when voting by proxy on issues such as reincorporation or 
repeal of a “poison pill” arrangement.  Prior to departmental interpretations stating that 
proxy voting is an aspect of fund management, Mr. Bertsch told the Commission, such 
voting was not always given a great deal of attention.   

 
 Pension fund managers also have an economic reason to participate in corporate 
decision-making. With hundreds of millions of dollars to invest, pension fund managers for 
funds like TIAA-CREF and the California Public Employees Retirement System 
(CalPERS), may not have an option to sell stock in companies that are not performing 
well.  TIAA-CREF, for example, invests $160 billion in U.S. stocks, and holds stock in 
3,000 U.S. companies.  Finding alternative investments is not always easy, so managers 
focus instead on changing how the company is managed or who manages it.  This may be 
done in a variety of ways, such as electing new directors, changing the corporate bylaws 
that determine how directors are chosen or how other decisions in the corporation are 
made.   
 

The ability of shareholders to make these changes is affected by the corporation’s 
Articles of Incorporation and bylaws and by the laws of the incorporating state.  For 
example, a bylaw provision that allows cumulative voting may improve the likelihood that 
institutional shareholders’ goals will be achieved.  Because Articles, bylaws and laws that 
determine the governance of a corporation so greatly affect the ability of shareholders to 
achieve their goals, shareholder groups are focused on improving them. The Council of 
Institutional Investors, which includes managers of state pension funds and other non-
profit and governmental pension funds, sets forth a list of guiding principles for corporate 
governance.  It includes many provisions designed to ensure accountability of the board of 
directors and independence of the directors from corporate managers and to protect 
shareholder voting rights.  
 
 The proposal considered by the Commission would place corporate governance 
provisions favorable to shareholders in state law, so that all corporations would be subject 
to them without further action to place them in the Articles or Bylaws.  
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 While the Commission did not have draft legislation in front of it for consideration, 
Senator Bennett did provide a list of possible shareholder-friendly provisions, for 
discussion purposes.  Those provisions might include: 
 

• Allowing shareholder action by consent; 
• Allowing cumulative voting; 
• Prohibiting multiple classes of stock and providing that each share gets one 

vote; 
• Prohibiting disenfranchisement of shareholders who own more than a certain 

percent of value; 
• Eliminating impediments to shareholder derivative suits; 
• Allowing cumulative voting; 
• Allowing public shareholders to serve on nominating committees; 
• Requiring that a certain percentage of Directors of a corporation with a 

controlling shareholder be independent, nominated by independent 
shareholders; 

• Requiring that salary increases for management be tied proportionately to 
dividend increases; 

• Requiring that a corporation be run for the owners and prohibiting 
“stakeholder” provisions; and 

• Prohibiting the corporation from leaving the state for 10 years; and allow 
leaving only if approved by an 80% vote of shareholders. 

 
 Representatives of active institutional shareholders were sent the list of proposals, 
and their reactions are set forth in Exhibit C.  While they approve of the principles of 
greater shareholder power, they had some concerns about the specific proposals and could 
not say at this time that their organizations would take immediate advantage of a 
shareholder-friendly Maine law.   
 
 The Commission believed that the idea of proposing a law might be worth further 
consideration, provided it was an option and did not destabilize current Maine 
corporations.  A shareholder group that might be interested in developing a law for 
consideration was identified and invited to submit a proposal to future Legislatures, if they 
were interested.  This was considered to be the best way to gauge the level of interest 
among shareholder groups and to obtain a draft for consideration.  A copy of the letter 
sent to that shareholder group, the Stanford Institution Investor Forum, is attached as 
Exhibit D. 
 
 
V.  Updating the Current Law 
 
 The Maine Business Corporations Act, enacted in 1971, was developed over a 6-
year period by the Corporations Section of the Maine State Bar Association (MSBA).  
The Section’s subcommittees, with the assistance of a University of Maine School of Law 
professor, based the law in part on the Model Business Corporations Act and in part on 
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the South Carolina Business Corporations Act.  Delaware and New York laws were also 
consulted for limited purposes.2  
 
 The law has been amended many times since 1971, but has not been thoroughly 
reviewed.  According to James Zimpritch, the Business Law Section of the MSBA will 
present a proposal to the MSBA in January of 2000 to initiate another thorough review of 
the law.  Although it is not known what provisions might be changed, Mr. Zimpritch 
pointed out that the participants in the review process would probably compare Maine law 
to the latest version of the Model Act, which was comprehensively revised in 1984.   
 
 The Commission encouraged a review of the current law by the Bar Association, 
but expressed some concern that legislators might not see the language of a lengthy new 
law until it is introduced.  The chair of the Business Law Section of the Maine State Bar 
Association wrote to the Commission inviting legislative participation.  A copy of the 
letter is attached as Exhibit E.  The Commission discussed various methods of keeping 
informed of the Bar Association’s activities, including the possibility of appointing some 
type of liaison to the Bar or having legislators who are members of the Bar Association 
participate as individuals.  Commission members decided that, since the authority of the 
Commission expired at the end of the year, it was best to leave the consideration of 
legislative involvement in the Bar Association project to the Joint Standing Committee on 
Judiciary, since that committee has longer-term existence and authority over corporate law 
legislation.  
 
 
VI.  Administration of the Incorporations Process 
 
 The Commission heard information from the Corporations Division of the Office 
of the Secretary of State, the state agency that administers the incorporation process in 
Maine. 
 
 The Division performs a variety of functions related to business entities and 
nonprofit corporations, including filing of incorporation documents and annual reports, 
maintaining records of service and trade marks, and filing records of security interests in 
personal property under the Uniform Commercial Code.  Additional information on the 
operations of the Division is found in Exhibit F. 
 
 The Division employs 20 full-time staff members and one half-time member and 
has a biennial budget of approximately $2.8 million.  The Division collects $9 million of 
revenue for the General Fund from fees, including incorporation and annual report filing 
fees and stock authorization fees. 
 
 The function of the Division in the incorporations process is purely ministerial, 
according to Tim Poulin, Director of the Division.  In contrast to the legal staff of the 

                                                
2 James B. Zimpritch, Maine Corporation Law and Practice, 1991. 
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Delaware Corporations Division, the Maine staff are not lawyers and do not review the 
filings for technical compliance with the statute.  Filings are reviewed only to ensure 
completeness.  
 
 At its last meeting, the Commission received a presentation by Dan Gwadosky, 
Maine’s Secretary of State, on the efforts of his office to make services available to the 
public via the Internet.  The Secretary of State’s Office, like many of Maine’s state 
agencies, makes many services available through InforME.  Established by law in 1998, 
InforME is a public-private partnership that offers technical and administrative services to 
state agencies to help them make their services available on a state Webpage.  Each 
agency determines whether to participate and what information and services to provide via 
the Internet. 
 
 Currently, the Corporations Division provides more than 150 forms via the 
Internet for the public to download, fill out and file.  It publishes a Guide to Incorporation 
and Maine Marks and enables people to search a state database of corporate names to 
determine whether a certain name is available for use as a new corporation.  These 
services are provided free of charge. 
 
 The division would like to offer additional services, such as electronic filing of 
corporate and other documents.  Those services are on hold, however, until issues of 
security and authentication can be resolved.  Currently, state law requires certain 
corporate filings, such as the incorporation papers and annual reports, to be filed with the 
signature of the person representing the corporation.  Signatures received over the 
Internet, or digital signatures, are not acceptable under current law.  A study commission 
that is meeting during this interim is expected to make recommendations on digital 
signatures, which may clear the way for development of electronic filing systems. 
 
 In the meantime, the division will examine ways to improve Internet services by 
enabling people to fill out the forms on computer as well as downloading them.  It may 
also look at whether some types of forms are acceptable without signatures.    
 
 One additional issue that may need to be resolved before Internet filing is a reality 
is the issue of security for credit cards that may be needed to pay filing fees. 
 
 
VII.  Other Efforts to Improve Corporation Laws 
 
 Julie Flynn, Director of the Bureau of Corporations, Elections and Commissions of 
the Secretary of State, briefed the commission on legislation that will be proposed in the 
upcoming session to improve Maine law.  The first is an update of Article 9 of the 
Uniform Commercial Code, the law that governs the filing of liens and other matters 
related to secured business transactions.   
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 The other is a change to Maine law to equalize treatment between corporations 
and other types of business entities and to allow mergers among different types of business 
entities.  These are aspects of our law that could be a deterrent to businesses filing in the 
most advantageous form or that could cause a corporation to file out-of-state, according 
to Ms. Flynn. 
 
 Current filing fees for limited liability companies are significantly higher than they 
are for corporations -- $250 versus $105 for initial filings.  The proposal will equalize 
costs to provide greater choice of entity. 
 
 Current law also does not allow mergers among different types of business entities. 
To merge a corporation with a limited liability company (LLC), for example, the owners 
might be required to form a corporation and an LLC in Delaware, merge them in 
Delaware and then file to do business in Maine as a foreign limited liability company.  
Forcing this result is not beneficial for the companies or the State, which loses the 
incorporation.  When the LLC law was first passed, it was not clear how 2 unlike entities 
could merge.  Since then, other states have devised a way to make it work, and Maine can 
take advantage of that experience. 
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l\PPROVED. 

JUN 10 '99 

8Y GOVERNOR 

STATE OF MAINE 

IN THE YEAR OF OUR LORD 
NINETEEN HUNDRED AND NINETY -NINE 

S.P. 697 - L.D. 1972 

Resolve, to Establish a Commission to Encourage 
Incorporations in Maine 

CHAPTER 

6 7 

RESOLVES 

Emergency preamble. Whereas, Acts and resolves of the Legis lature 
do not become effective until 90 days after adjournment unless 
enacted as emergencies; and 

Whereas, the economic viability of the State can be great ly 
improved by encouraging businesses to incorporate in Ma i ne; and 

Whereas, the Commission to Encourage Incorporations in Maine 
needs to start its work immediately upon adjournment of the First 
Regular Session of the 119th Legislature; and 

Whereas, in the j udgment of the Legislature, these facts 
create an emergency within the meaning of the Constitution of 
Maine and require the following legislation as immediately 
necessary for the preservation of the public peace, health and 
safety; now, therefore, be it 

Sec. 1. Commission established. Resolved: That the Commission to 
Encourage Incorporations in Maine, referred to in this resolve as 
the "commission , " is established; and be it further 

Sec. 2. Membership. Resolved: That the commission consists of 8 
members as follows: 

1. Three members of the Senate, appointed by the President 
of the Senate. At least one Senator must be a member of the 
Joint Standing Committee on Judiciary, and no more than 2 

1-2897( 5) 



.. 

Senators may be from the majority party. The first Senator named 
serves as the Senate Chair of the commission; and 

2. Five members of the House of Representatives, appointed 
by the Speaker of the House of Representatives. At least 3 
Representatives must be members of the Joint Standing Committee 
on Judiciary, and no more than 4 Representatives may be members 
from the majority party. The first Representative named serves 
as the House Chair of the commission; and be it further 

Sec. 3. Appointments. Resolved: That all appointments must be made 
no later than 30 days following the effective date of this 
resolve. The appointing authorities shall notify the Executive 
Director of the Legislative Council upon making their 
appointments. When the appointment of all members is complete, 
the chairs shall call and convene the first meeting of the 
commission no later than July 30, 1999; and be it further 

Sec. 4. Duties. Resolved: That the commission sha 11 study methods 
of encouraging corporations to incorporate or reincorporate in 
this State. In undertaking the study, the commission shall: 

1. Review recent actions, if any, taken by other states and 
the effects of such actions; 

2. Review 
incorporations; 

other studies and literature related to 

3. Consult with experts and interested parties; 

4. Look for creative incentives to broaden Maine's economic 
base; and 

5. Take any other action it determines appropriate; and be 
it further 

Sec. 5. Staff assistance. Resolved: 
Legislative Council, the Office 
shall provide necessary staffing 
be it further 

That, upon approval by the 
of Policy and Legal Analysis 

services to the commission; and 

Sec. 6. Reimbursement. Resolved: That the commission members are 
entitled to receive the legislative per diem, as defined in the 
Maine Revised Statutes, Title 3, section 2, for each day's 
attendance at meetings of the commission, as well as 
reimbursement for travel and other necessary expenses upon 
application to the Legislative Council. The chairs of the 
commission, with assistance from the commission staff, shall 
administer the study budget. Within 10 days after its first 
meeting, the commission shall present a work plan and proposed 
budget to the Legislative Council for approval. The commission 

2-2897(5) 



may not incur expenses that result in the commission's exceeding 
its approved budget. 

Upon request from the commission, the Executive Director of 
the Legislative Council or the executive director's designee 
shall promptly provide the commission chairs and staff with a 
status report on the study budget, expenses incurred and paid and 
available funds; and be it further 

Sec. 7. Report. Resolved: That the commission shall submit its 
report with any accompanying legislation for the Second Regular 
Session of the ll9th Legislature by December 15, 1999. If the 
commission requires a limited extension of time to conclude its 
study and make its ·report, it may apply to the Legislative 
Council, which may grant the extension; and be it further 

Sec. 8. Appropriation. Resolved: That the following funds are 
appropriated from the General Fund to carry out the purposes of 
this resolve. 

LEGISLATURE 

Commission to Encourage 
Incorporations in Maine 

Personal Services 
All Other 

Provides funds for the per diem and expenses 
of legislative members for 5 meetings of the 
Commission to Encourage Incorporations in 
Maine and to print the required report. 

LEGISLATURE 
TOTAL 

1999-00 

$2,200 
2,500 

$4,700 

Emergency clause. In view of the emergency cited in the 
preamble, this resolve takes effect when approved. 

3-2897(5) 



APPENDIX B 
 

Summary of Senator Bennett’s Concept Draft Bill 
 



Summary of Senator Bennett’s Concept Draft 
Organized by Topic  

 
 
Shareholder Voting, Derivative Suits 
• Allow shareholder action by consent 
• Allow cumulative voting 
• Prohibit multiple classes of stock;  Each share gets one vote 
• Prohibit disenfranchisement of shareholders who own more than a certain percent of 

value 
• Eliminate impediments to shareholder derivative suits 
 
Directors -- Election, Composition of Board 
• Allow cumulative voting 
• Prohibit staggered or classified Boards 
• Allow public shareholders to serve on nominating committees 
• Require that a certain percentage of Directors of a corporation with a controlling 

shareholder be independent, nominated by independent shareholders 
 
Pay for Directors, Officers, Managers 
• Require that salary increases for management be tied proportionately to divided 

increases 
• Require that directors be paid all or mostly in stock;  prohibit pensions, endowments, 

consulting fees 
• Prohibit change-of-control packages, such a golden parachutes 
• Prohibit repricing of stock downward 
 
Other Provisions 
• Limit use of “poison-pill” anti-merger or anti-takeover provisions 
• Require that a corporation be run for the owners;  prohibit “stakeholder” provisions 
• Prohibit the corporation from leaving the state for 10 years; and allow leaving only if 

approved by an 80% vote of shareholders 
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Comments from Institutional Shareholders and Investment Managers 
 



 
Comments from Institutional Shareholders and 

Investment Managers 
 

Organization Comments 
 
State of Wisconsin 
Investment Board (SWIB) 
 
• 13th largest U.S. public pension fund 

with assets of $65 billion;  $49 billion 
invested in equities, especially in small-
caps 

• Active in shareholder rights movement, 
although more often acts by negotiating 
with management and Board rather than 
sponsoring resolutions or running 
competing candidates for director 

 

 
Sandy Nicolai 
Director, Investor Relations Program 
 
• SWIB would support most of the 

concepts listed in the draft, with 
modification of the poison pill 
provision 

• SWIB has never taken on the issue of 
reincorporation.  They would not 
actively pursue a program to get a 
company reincorporated in Maine, but 
they would not object to 
reincorporation here 

 
TIAA-CREF 
(Pension fund for teachers) 

 
Ken Bertsch 
Director of Corporate Governance 
 
Will provide comments to Commission via 
telephone 
 

 
California Public Employees 
Retirement System (CalPERS) 
 
• Largest U.S. public pension fund, with 

assets of $160 billion 
• Leader in shareholder rights movement 
• Engages in a wide range of activism, 

including running a  competing slate of 
candidates for Board of Directors 

 

 
Kayla Gillan 
 
 
Did not respond to letter and phone calls  



 
 
Council of Institutional Investors 
 
• 100-member organization representing 

public pension funds and other public 
and private investment funds with 
combined assets of more than $1 trillion 

• Promotes good corporate governance 
• CII’s policies and principles were 

included in the packet mailed to 
Commission members 

 

 
Ann Yerger 
Director of Research 
• Shareholders would likely applaud the 

type of bill being considered, but 
corporations would loath it 

• Shareholders don’t really have the 
power to force a corporation to 
reincorporate in a different state 

• Yerger believes this would discourage 
corporations from incorporating in 
Maine and that they would continue to 
be more interested in Delaware 

 
Lens Investment Management, LLC 
 
• Portland-based “activist money 

managers” with institutional fund clients 
• Invests in stock that is underperforming, 

then works with managers and directors 
to achieve change that will improve the 
value of the stock 

 
 
 
 

 
Nell Minow, Principal 
 
• Great idea, but it would be a long-shot;  

you’d have to add some sweeteners for 
the corporation as well as making it 
attractive for shareholders 

• Shareholder proposal to reincorporate 
would not be binding on directors 

• Delaware also has sophisticated 
judiciary which would be hard to 
duplicate  

• Benefit to Maine would be jobs, and 
collection of revenue from taxes and 
fees 

 
 
Kahn Investments 
(private investment manager) 
 
 
 
 
 

 
Alan Kahn, Founder  
 
• Has been enthusiastic about having 

some state adopt such a law for quite 
some time 

• Host state would get revenue from 
franchise tax;  tax would be created at 
the same time as the law and would be 
paid primarily or exclusively by out-of-
state businesses 

• Grandfathering existing corporations 
would avoid opposition from home 
corporations 

 



• To see if shareholders would make the 
effort, need to invite and have a 
dialogue with prominent major 
institutional investors, e.g., CalPERS 

• Proxy card is the clout that 
shareholders have;  shareholder can 
also approach management to discuss 
reincorporation 

 
 
 

 
Relational Investors, LLC 
(private investment manager) 
 
 
 
 
 
 
 

 
Ralph Whitworth 
 
Did not respond to letter and phone calls 

 
Ned Regan 
Jerome Levy Economics Institute, 
Bard College 
 
 
 

 
Ned Regan, Professor 
 
First reaction is that it is doubtful that any 
shareholder activist would try to get a 
company to reincorporate in Maine;  they 
would be working against their own 
interest 
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APPENDIXD 

Letter to the Stanford Institutional Investors Forum 



MAINE STATE LEGISLATURE 
Augusta, Maine 04333 

Professor Richard H. Koppes 
Stanford Institutional Investor Forum 
Stanford Law School 
2 150 River Plaza Dri ve, #170 
Sacramento, CA. 95833 

Dear Professor Koppes, 

December 17, 1999 

The Maine Legislature's Corrunission to Encourage Incorporations in Maine has been 
studying a proposal to create an optional "shareholder-friendly" incorporation statute in Maine. 
The statute would give shareholders greater authority to participate in governance of a 
corporation than they have now under other s tate laws. Jf shareho lder groups were successful in 
encouraging incorporation or reincorporation in Maine, our State might reap the benefits of 
having such corporations organized here. 

We understand that the Stanford Institutional Investor Forum is composed of many of the 
most prominent institutional shareholders in the country. For that reason, we arc writing to invite 
the members of the Forum to consider the possibility of having a shareholder-friendly 
corporation statute in one state. Would your members take advantage of this law? What would a 
reasonable, workable, well-crafted shareholder-friendly law consist of? Please keep in mind that 
we would consider such a law as an option to Maine's standard incorporation law, so it may not 
be necessary to draft an entire state statute. 

This is an especially appropriate time to consider this issue in Maine, since the Maine 
State Bar Association is planning to undertake a lengthy and thorough review and update of 
Maine's Business Corporation Act. We do not anticipate that this proposal to create an optional 
shareholder-fri endly law will be on their agenda. However, that group may be able to review and 
comment on a draft proposal for such a law. 

Is your group interested in developing a draft shareholder-friendly law? If you are 
interested in undertaking this project, we encourage you to do so and to submit a draft to the 
Maine legislative committee that oversees incorporation laws. The authority of this Commission 
ends on December 3 1, 1999, so we urge you to direct your work to the Joint Standing Committee 
on Judiciary. You may contact the committee by sending mail to the them at 115 State House 
Station, Augusta, Maine 04333 and through its staff, Deborah Friedman or Peggy Reinsch, at the 
Office of Policy & Legal Analysis, 13 State House Station, Augusta, Maine 04333, (207) 287-
1670. 



Thank you for your thoughts and consideration on this matter. If you have questions, 
please fee l free to call Deborah Friedman at (207) 287-1670 or to e-mail her at 
deborah .friedman @state.me.us. 

Senator Susan W. Longley 
Co-Chair, Corrunission to E courage 
Incorporations in Maine and 
Senate Chair, Joint Standing Comm.iuee 
on Judiciary 

Sincerely, 

cc: Chairs, Joint Standing Committee on Judiciary 
President, Maine State Bar Association 
Chair, Business Law Section, Maine State Bar Association 

/ 



APPENDIXE 

Letter from Mary Schendel, Chair of the Business Law Section of the Maine 
State Bar Association 



Bernstein, Shur, Sawyer & Nelson, P .A. 

100 Middle Street. West Tower. P.O. Box 9729. Portland, Maine 04104-5029 
207-774-1200 Fax 207-774-1127 
Internet: bernsteinsbur.com 

Senator Susan Longley 
Representative Verdi Tripp 
Office ofPolicy and Legal Analysis 
13 State House Station 
Augusta, .ME 04333 

October 25, 1999 

Re: Maine Business Corporation Act 

Dear Senator Longley and Representative Tripp: 

Counselors at Law 

Mary L. Schendel 
Email : mschendel@bemsteinshur.com 

RECEIVED 

OPLA 

I am writing to you in your capacity as co-chairs of the Legislative Commission formed to 
encourage incorporatio ns in Maine. As I believe you are aware from your work to date, the 
Maine State Bar Association's Business Law Section (of which I currently serve as Chairperson) 
is considering embarking upon a comprehensive review of the Maine Business Corpo ration Act, 
which has only been modernized sporadically since it was first adopted in 1971. We envision a 
review effort which will involve lawyers from around the state who will provide the practical 
background and legal expertise to review changes that might bring Maine's Act more in line with 
the corporate laws of other jurisdictions. We will be taking a particularly close look at the ABA' s 
1984 Revised Model Business Corporation Act (RMBCA) for guidance in our work. · 

A kick-off for this endeavor is planned for the MSBA's winter meeting to be held in 
Portland on January 20-21 , 2000. Working groups and subcommittees will be formed after that 
date. The Maine Secretary of State's office will have some form of ad hoc or liaison relationship 
with our work. 

We would welcome a similar involvement \Vith one or more members of the Legislature 
during our review process. This would help keep legislators informed of our efforts and help us 
spot policy issues during our review process. We assume that legislators would want to be 
nonvoting participants to preserve independence and to give them greater flexibility to consider 
the proposal when it is finally submitted to the Legislature, however, we remain open to your 
thoughts in this regard . 

146 Capitol Street, P.O. Box 5057, Augusta Maine 04332-5057, 207-623-1596 Fax 207-626-0200 
Member, Lex Mundi, A Global Association of 131 Independent Law Firms 



October 25, 1999 
Page 2 

Please let us know what further help the MSBA' s Business Law Section can be to your 
efforts, and we look forward to your proposal with respect to the precise form of an ongoing 
liaison relationship with us during our proposed MBCA revision project. 

Very truly yours, 

~-~ 
Mary~. Schendel (~) 

MLS/jmh 
cc: James B. Zimpritch, Esq. 

Deborah Friedman, Esq. (for distribution to full Commission)v 

146 Capitol Street, P.O. Box 5057, Augusta Maine 04332-5057, 207-623-1596 Fax 207-626~0200 
Member, Lex Mundi, A Global Association of 131 Independent Law Firms 



APPENDIXF 

Information about the Corporations Division of the Office of the 
Secretary of State 



Overview of the 
Division of Corporations 

in the 
Bureau of Corporations, Elections and Commission 

of the 
Department of the Secretary of State 

The Division of Corporations is the repository for all records relating to the 54,000 
business entities and nonprofit corporations operating in the State and 174,000 liens 
filed on personal property under the Uniform Commercial Code. The Division projects it 
will collect revenues of $8,998,472.00 over the biennium. 

The Division has 20 112 permanent full time employees. The biennial budget for the 
entire Bureau (38 112 permanent full time employees) is $2,840,720.00. 

The Division files all originating documents, amendments and cancellations relating to 
domestic and foreign: corporations, limited partnerships, limited liability companies and 
limited liability partnerships; reviews proposed entity names against those on file for 
availability prior to filing; files 44,000 annual reports disclosing officer information for all 
business entities and nonprofit corporations; assesses penalties for late reports; and 
suspends or revokes entities which fail to file. The Division maintains 5,800 service and 
trade marks on file, and reviews the design and text of proposed marks against those 
on file for availability prior to filing. The Division also annually files 81,000 original 
records and renewals of security interests in personal property under the Uniform 
Commercial Code and the Food Security Act. The Division annually issues 5,800 
certificates of good standing on business entities and nonprofit corporations to lending 
institutions and other interested parties; completes 2,100 requests for copies of 
documents filed; conducts 17,000 certified debtor searches on lien filings; and responds 
to 75,000 inquiries in person, over the phone and by mail requesting information and 
copies of documents on file. 

Currently, the Division has on file the following entities in good standing: 

28,000 
7,500 
8,974 

285 
825 
304 

2,572 
526 

35 
20 

domestic business corporations 
foreign business corporations 
domestic nonprofit corporations 
foreign nonprofit corporations 
domestic limited partnerships 
foreign limited partnerships 
domestic limited liability companies 
foreign limited liability companies 
domestic limited liability partnerships 
foreign limited liability partnerships 



Calculating Stock Fees 
on New Business Corporations 

The basic fee for incorporating a business corporation is $75.00 plus a minimum of 
$30.00 based on the shares of stock. 

For stock with no par value: 

The new corporation may have up to and including 3,000 shares. In other words, 
whether there are 100 shares of no par value or 3,000 shares of no par, the stock fee 
for the new corporation will be $30.00. For more than 3,000 shares, it is best to 
consult 13-A MRSA, Section 1403. · 

For stock with par value: 

The corporation may have up to and including $100,000.00 worth of authorized capital. 
In other words; whether there are 100,000 shares at $1.00 par or 10,000 shares at 
$10.00 par, the stock fee on the new corporation will be $30.00. The fee for each 
additional $100,000.00 or fraction thereof up to and including $2,000,000.00 of 
authorized capital is $30.00. 

Calculating Stock Fees 
when increasing authorized shares or capital 

of existing Business Corporations 

The basic fee to change the authorized capital on an existing corporation is $35.00 plus 
an additional minimum fee of $35.00 if either the total authorized capital stock 
increases (see 13-A MRSA, Section 1401.15) or the number of shares increases (see 13-
A MRSA, Section 1403.3). The corporation receives a credit for all authorized shares 
currently on file. 

Examples: 

1. To increase from 3,000 shares no par to 5,000 shares no par, the filing fee would 
be: 

$50.00 (1¢ per share for the 5,000 shares) 
$30.00 (1¢ per share credit for existing 3,000 authorized shares) 
$20.00 

(However, 13-A MRSA, Section 1401.15 
requires that the additional cannot be less than 
$35.00) 
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Therefore, the filing fee to increase from 3,000 shares no par to 5,000 shares no par is 
$70.00 ($35.00 for basic fee plus $35.00 for additional increase fee). 

2. To increase from 5,000 shares no par to 20,000 shares no par shares, the filing 
fee would be: 

$200.00 (1¢ per share for the 20,000 shares) 
$ 50.00 (1¢ per share credit for existing 5,000 authorized shares) 
$150.00 

Therefore, the filing fee to increase from 5,000 shares no par to 20,000 shares no par is 
$185.00 ($35.00 for basic fee and $150.00 for additional increase fee). 

3. For no more than $2,000,000.00 of authorized capital, the fee schedule is very 
simple. If the corporation currently has $600,000.00 and wishes to increase to 
$1,000,000.00, there would be a credit of $30.00 for each $100,000.00 of 
authorized capital on file with the Division. 

$300.00 

$180.00 

$120.00 

($30.00 per $100,000.00 for $1,000,000.00 of authorized 
capital) 
($30.00 per $100,000.00 for $600,000.00 credit for existing 
authorized shares) 

Therefore, the filing fee to increase from $600,000.00 of authorized capital to 
$1,000,000.00 of authorized capital is $155.00 ($35.00 for basic fee and $120.00 for 
additional increase fee). 
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