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January 25, 1977

The Honorable Joseph Sewall
President of the Senate
State House

- Augusta, Maine 04330

Dear Sir:

On June 3, 1975 Prjvate and Special Laws, Chapter 73 of the One Hundred
and Seventh Legislature created a Commission to Revise the Laws Relating to
Medical and Hospital Malpractice Insurance. Pursuant to that Statute the
members of the Commission were appointed by the Speaker of the House, the
President of the Senate, the Governor and the Chief Justice of the Supreme
Judicial Court. A full list of the members and the manner of their appoint-

‘ment is enclosed. The jnitial meeting of the Commission was convened by
-Governor James B.- Longley at 9:00 a.m., on Thursday, Octpber 2, 1975 in

the State Capital Building in Augusta. Justice Charles. A. Pomeroy was recog-
nized as statutory Chairman of the Commission and the Reverend Frederick

D. Hayes was elected Vice Chairman. Ms. Susan S. Saunders was elected Secretary-
Treasurer. Representative Louis Jalbert was appointed ‘Chairman of an ad hoc
committee to establish rules of procedure, and Justice Pomeroy served as
Chairman of an ad hoc committee to recommend selection of legal counsel.

The second meeting of the Commission was held on October 31, 1975. The
enclosed Rules of Procedure were adopted and Bert S. Prunty was unanimously
designated Chief Counsel to the Commission pursuant to section four of the
enabling Act.

The legislative charge to the Commission was to prepare statutory
proposals "...to insure the availability of medical and hospital malpractice
~insurance to physicians and hospitals throughout the State and to develop
a more equitable system of relief for malpractice claims." To these ends
the statute directed the Commission to "...hold public hearings as may be
necessary to gather factual data from interested persons and to acquaint
persons interested with its proposals and recommendations..." The Commission
construed this language as requiring two types of hearings: (1) Hearings
at which the Commissiop would receive factual data from the relevant pro-
fessions, businesses apd the public; and (2) Hearings at which the Commission
would present proposals for discussion and evaluation. Consequently, two
hearings were scheduled and held in each of the State's recognized "health
service areas", i.e. Portland, Lewiston, Augusta- Waterville, Bangor, and
Presque Isle. Each hearing was preceded by 30 days legal notice as required
by statute and by actual notice to all area hospitals, medical societies,
bar associations and insurance representatives. Where possible, additional
public notice was affected through the cooperation of the news media. Public
response to the hearings was generally very good and the Commission received
a vast amount of oriainal data as well as constructive development of tentative




proposals. Due to the complexity of the subject matter the Commission

held an additional and special hearina in Portland to gather information
from the insurance industry. Every company writing medical 1iability
insurance in Maine was specifically invited and each sent one or more
representatives some of whom were senior executives who came from substantial
distances. Representatives of the insurance marketing system, insurance
consultants and the Insurance Services in New York City were also invited
and attended. Upon recommendation of the State Department of Insurance

the Commission retained an actuary as consultant for this hearing. A

copy of the consultant's report is enclosed.

During the course of its work the Commission researthed and collected
a vast amount of legal and factual data from the State of Maine and from
other states. Together with the information gathered through hearings and
by public submissions to the Commission, this material was used by the Commission
acting through subcommittees, to prepare leaislative proposals in tentative
draft form which were then offered for public scrutiny and comment. This
process resulted in substantial modification and development; and it is
the fifth draft of proposed legislation that is the final one adopted by
the Commission. As is indicated in the enclosed Summary of Recommendations,
the proposals of the Commission cover several areas: (1) Quality control
over the delivery of health care services; (2) Information and data development;
(3) Continued availability of insurance; (4) Improvement of claims resolutions;
and (5) General provisions. The Commission does not submit these proposals
as a cure-all for the problems addressed; but as an important first step
toward maintaining and improving a generally favorable lecal climate in
which quality health care will continue to be available to the People of
Maine and in which the providers of that care will find reasonably priced
protection against the consequences of untoward medical results without
depriving the victims of iatrogenic injury their just compensation. It is
the judoment of the Commission that the enclosed recormendations, if implemented,
will help to insure the availability of medical and hospital malpractice
insurance to physicians and hospitals throughout this State, and that they
will make available a more equitable system of relief for malpractice claims.

Under the Taw creating the Commission, funding consisted of a $24,000
appropriation of dedicated funds available to the Board of Registration
in Medicine and a $1,000 appropriation of dedicated funds available to the
Board of Examination and Registration in Osteopathy. Commission expenses
included travel, legal fees, hearing costs, printing, consultant's fees
and miscellaneous disbursements for materials, telephones and postage. A
detailed accounting will be submitted shortly to the appropriate offices.
The Commission is pleased to report here, however, that it was able to
stay well within its budget and that it expects to return a substantial
surplus to the State.

ii



The legislation proposed by the Commission places substantial new
responsibilities on the Department of Insurance. We are advised by
Superintendent Hogerty that this will require authorization to utilize
an additional $15,000 from available dedicated funds.

On behalf of the Commission, this report is transmitted to you for
the members of the One Hundred and Eighth Leaislature for their consideration
and appropriate action.
Respectfully submitted,

&

Justice Charles A. Pomeroy
Chairman

ooooo

Eugene M. Beaupre, M.D,
Senator Gerard P. Conley
Roger B. Gorham

Frederick D. Hayes

Frank M. Hoaerty, Jdr.
Representative Louis Jalbert

Harold L. Jones

John N. Kelly*

Francis I. Kittredge, M.D.
Richard F. Nellson

John M. 0'Brien

M. Carmen Pettipiece, D.O.
Susan S. Saunders

David E. Smith

* Mr. Kelly has informed the Chairman he wishes to dissent from unspecified

portions of the Commission's recommendations.
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Section 2703. Parties

1. If a claim is asserted in connection with health care or treatment
delivered in a health care provider covered by an agreement executed pursuant
to subsection 1 of section 2702 and the attending physician is not covered
by such aareement or an agreement executed pursuant to subsection 2 of
section 2792, all issues of the provider's 1iability shall be determined by
arbitration and all issues of the physician's 1iability shall be determined
by judicial process except as provided in subsection 3.

2. If a claim is asserted in connection with health care or treatment
delivered in a health care provider not covered by an aareement executed
pursuant to subsection 1 of section 2702 and the attending physician is covered
by an agreement executed pursuant to subsection 2 of section 2702, all issues
of the physician's Tiability shall be determined by arbitration and all issues
of the provider's 1iability shall be determined by judicial process except
as provided in subsection 3.

3. If arbitration is instituted, a person who is not a party to the
arbitration agreement may join in the arbitration with the consent of all
parties and shall have all the rights and obligations of the original parties.

4. A minor child shall be bound by a written agreement to arbitrate
disputes, controversies, or issues upon the execution of an agreement on
his behalf by a parent or legal gquardian. The minor child may not subsequently
disaffirm the agreement.

5. In cases involving a common question of law or fact, if separate -
~arbitration agreements exist between a plaintiff and a number of defendants
or between defendants, the disputes, controversies, and issues shall be

consolidated into a single arbitration proceeding.
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Section 2704. Commencement of proceedings and reparation offers

1. Arbitration proceedings under this Act shall be commenced by serving
a notice of demand for arbitration, together with a statement of the claim
and cause of action, on all parties to the arbitration agreement from whom
damages are sought. The statement of the claim and cause of action shall be
substantially in the form of a complaint under the Maine Rules of Civil Procedure.
Service of the notice and statement shall be by any method authorized for service
of complaints under such rules or by certified mail. For purposes of any
statute of Timitations, notice of a demand for arbitration to any party from
whom damages are sought, whether by certified mail or any other valid process,
shall be deemed to have tolled such statute as to all parties served with notice.

2. In a case where a potential claim is identified by a physician
or a health care provider or where reparations, in its judgment, are not
appropriate, the provider may, at its option, file a demand for arbitration
which demand shall identify the potential claim and deny liability.

3. Prior to the institution of a proceeding or claim by a patient,
any offer of reparations and all communications incidental thereto made in
writing to a patient by a health care provider or a physician are privileged
and may not be used by any party to establish the liability or measure of
damages attributable to the offeror.

4. Such an offer shall provide that a patient has 30 days to accept
or reject the offer, or such lesser period of time as may be necessitated by
the condition of health of the patient.

5. After any rejection or the lapse of the applicable time, any party

H
G

may demand arbitration, where an arbitration agreement is in effect.
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6. Any such offer to a patient shall include a statement that the

patient may consult legal counsel before rejecting or accepting the offer.

Section 2705. Arbitrators

1. An arbitration under this chapter shall be heard by a panel of
3 arbitrators. One shall be an attorney who shall be the chairperson and
shall have jurisdiction over prehearing procedures, one shall be a physician,
preferably but not necessarily from the respondent's medical specialty,
and the third shall be a person who is neither doctor, lawyer, or representative
of a provider or insurance company. Where a case involves a pfovider only, a
provider administrator may be substituted for a physician.

2. Arbitrator candidates shall be selected pursuant to rules promulgated
by the Superintendent of Insurance. Such rules shall provide for:

A. réasonab]e participation of all parties through selection or
deletion of names from a pool of candidates generated by the
Superintendent;

B. a method of appointment or selection in the event a panel cannot
be formed by agreement;

C. procedures fdr screening for bias or partiality;

D. protection against unauthorized communication between parties
and candidates.

3. Notwithstanding the foregoing, the parties may agree upon arbitrators
or any method of selecting arbitrators or the number of arbitrators, provided
such agreement is made after the commencement of arbitration proceedings.or
appears in or is pursuant to an agreement with a Nonprofit Hospital or Medical

Service Organization,
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Section 2706. Deppsitions; discovery; length of proceeding

1. After the appointment of the panel of arbitrators, the parties
to the arbitration may take depositions and obtain discovery regarding
the subject matter of the arbitration, and, to that end, use and exercise
the same rights, remedies, and procedures, and be subject to the same
duties, liabilities, and obligations in the arbitration with respect to the
subject matter thereof, as if the subject matter of the arbitration were
pending in a civil action before the Superior Court of this State.

2. The panel shall conclude the entire proceeding as expeditiously
as possible.

3. Discovery shall commence not later than 20 days after all parties
have received a copy of the demand for arbitration and shall be completed
within 6 months.

4. A party may be granted an extension of time to complete discovery
- upon a showing that the extension is not the result of neglect and that
the extension is necessary in order to avoid substantial prejudice to the

rights of the party.

Section 2707. Conduct of proceedings
1. Counsel: standard of care; damages.
A. The parties may be represented by counsel, be heard, present
evidence material to the controversy, and cross examine any witness.
A party may appear without counsel and shall be advised of such
right and the right to retain counsel in a manner calculated to

inform the person of the nature and complexity of a proceeding.
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B. The prevailing standard of duty, practice, or care applicable

in a civil action shall be the standard applied in the arbitration.

C. Damages or remedial care shall be without Timitation as to nature

or amount unless otherwise provided by law.

A2. Expert witness: A party is entitled to disclosure of the name of any
expert witness who will be called at the arbitration and may depose the witness.
3. Hearing

A. A hearing shall be informal and the rules of evidence shall be

as provided for an administrative proceeding in this State except

that the panel shall adhere to civil rules of evidence where the

failure to do so will result in substantial prejudice to the rights

of a party. ‘

'B. Testimony shall be taken under oath and a record of the proceedings

shall be made by a tape recording. Any party, at that party's

expense may have transcriptions or copies of the recording made

or may provide for a written transcript of the proceedings. The

cost of any transcription ordered by the panel for its own use

shall be deemed part of the cost of the proceedings.

C. Expert testimony shall not be required but where expert testimony

is used it shall be admitted under the same circumstances as in a

civil trial and be subject to cross-examination.

D. The party with the burden of establishing a standard of care

and breach thereof shall establish such standards whether by the ]

introduction of expert testimony, or by other competent proof of
the standard and the breach thereof, which may include the use of

works as provided in paraaraph E.
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E. Authoritative, published works on the general and specific
subjects in issue may be admitted and arqued from, upon prior
notice to all other parties.
F. The panel shall accord such weight and probative worth to expert
evidence as it deems appropriate. The panel may call a neutral
expert on its own motion, which expert witness shall be subject
to cross-examination by the parties. The cost of the expert will
be deemed a cost of the proceeding.

4. Subpoenas
1. The panel or its chairperson in the arbitration proceeding shall,
upon application by a party to the proceeding, and may upon its
own determination, issue a subpoena requiring a person to appear'
and be examined with reference to a matter within the scope of the
proceeding, and to produce books, records, or papers pertinent to
the proceeding. In case of disobedience to the subpoena, the chair-
person or a majority of the arbitration panel in the arbitration proceeding
may petition the Superior Court in the county in which the hearing
is being held to require the attendance and testimony of the witness
and the production of books, papers, and documents. The Court,
in case of contumacy or refusal to obey a subpoena, may issue an
order requiring the person to appear and to produce books, 'records,
and papers and give evidence touching the matter in question.
Failure to obey the order of the court may be punished by the

court as contempt.
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5. Discovery

A. For the purpose of enforcing the duty to make discovery, to produce
evidence or information, including books 'and records, and to produce
persons to testify at a deposition or at a hearing, and to impose
terms, conditions, consequences, liabilities, sanction, and penalties
upon a party for violation of a duty, a party shall be deemed to
include every affiliate of the party as defined in this section.

For that purpose the personnel of an affiliate shall be deemed to

be the officers, directors, managing agents, agents, and employvees

of that party to the same deagree as each of them, respectively,

bears that status to the affiliate; and the files, books, and records
of an affiliate shall be deemed to be in the possession and control
of, and capable of production by, the party.

B. As used in this section, "affiliate" of the party to the arbitration
means and includes a party or person for whose immediate benefit

the aation or proceeding is prosecuted or defended or an officer,
d'irector, superintendent, member agent, employee, or managing

agent of that party or person.

Section 2708. Fees and costs

1. Except for the parties to the arbitration and their agents, officers,
and employees, all witnesses appearing pursuant to subpoena are entitled
to receive fees and mileage in the same amount and under the same circumstances J
as prescribed by Taw for witnesses in civil actions. The fee and mileage
of a witness subpoenaed upon the application of a party to the arbitration
shall be paid by that party. The fee and mileage of a witness subpoenaed solely

upon the determination of the arbitrator or the majority of a panel of arbitrators
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shall be paid in the manner provided for the payment of the arbitrator's
expenses.

2. The cost of each arbitrator's fee and expenses, together with any
administrative fee, may be assessed against any party in the award or may
be assessed among parties in such proportions as may be determined in the

arbitration award.

Section 2709. Awards

1. A majority of the panel of arbitrators may arant any relief deemed
equitable and just, including money damages, provision for hospitalization,
medical, or rehabilitative procedures, support, or any combination thereof.

2. The panel may order submission of written briefs within 30 days
after the close of hearinas. In written briefs each party may summarize the
evidence in testimony and may propose a comprehensive award of remedial or
compensatory elements.

3. The panel shall render its award and opinion within 30 days after
the close of the hearing or the receipt of briefs, if ordered.

4. The award in the arbitration proceedings shall be in writing and
shall be signed by the chairperson or by the majorify of a panel of arbitrators.
The award shall include a determination of all the questions submitted to
arbitration by each party, the resolution of which is necessary to determine

the dispute, controversy, or issue.

Section 2710. Opinions

1. In addition to the award the panel shall render a written opinion
which states its reasoning for the finding of Tiability or nonliability, and
the reasoning for the amount and kind of award if any. A panel member who

disagrees with the majority may write a dissentina opinion.
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2. The panel shall determine the dearee to which each respondent
party was at fault for the total damages accruing to any other party to the
arbitration.

3. The panel shall prepare a schedule of contributions according
to the relative fault of each party which schedule shall be binding as between
those parties, but such determination shall not affect a claimant's right
to recover jointly and severally from all parties where such rights otherwise

exists in the law.

Section 2711. Noncash awards

1. In the case of an award, any element of which includes remedial
services, annuities, or other noncash award element, the panel shall determine
the current cash value of each element of the award and shall also determine
a total current cash value of the entire award.

2. An award of remedial surgery or care shall not require that the
patient undergo such treatment or care by the health care provider whose conduct
resulted in the award.

3. A claimant need not accept the benefits of an award for remedial
surgery or other noncash award element and such refusal shall not affect the
claimant's right to receive any other part of the award, nor the current cash

value of the portion refused.

Section 2712. Review
An appeal from the arbitration award shall be under the procedure and for
the grounds permitted under the general arbitration law and applicable court

rules.
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Section 2713. Administration and costs
1. The adminstration of this subchapter shall be by the Superintendent
of Insurance who may promulgate such rules as are necessary for its implementation.
2. The Superintendent shall create an arbitration administration
fund which shall be funded anually as necessary to defray the actual costs

of administration.

Section 2714. Insurance

No professional liability or medical malpractice insurer doing any business
in this State shall refuse to offer or continue insurance to any health care
provider or any physician for the reason that such insured or applicant has
entered, offered to enter, intends to enter or offer to enter aqreements
authorized by this subchapter; and no such insurer shall 1imit policy coverage

to the absence of such agreements.
|

Subchapter IV. Professional Malpractice Advisory Panels

Section 2801. Purpose
The purnpose of Professional Malpractice Advisory Panels shall be:
1. To Prevent, where possible, the filing of court actions against
physicians for professional malpractice in situations where the:
facts do not allow at least a reasonable inference of malpractice.
2. To make possible the fair and equitable disposition of such

claims against physicians as are, or reasonably may be, well founded.
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Section 2802. Formation

1. There shall be created a panel of eighteen persons of whom six shall
be licensed attorneys, six shall be physicians licensed by the Board of Osteopathic
Examination and Registration and six shall be physicians licensed by the Board
of Registration in Medicine. Such persons shall be known as the Professional
Malpractice Advisory Panel. The Chairman of the panel shall be an attorney-
member elected by the vote of a majority of the panel members.

2. Selection of the panel shall be as follows: six attorneys designated
by the Maine State Bar Association; six physicians designated by the Maine
Osteopathic Association; and six physicians designated by the Maine Medical
Association. Each association shall notify the Superintendent of Insurance
of the names and mailing address of each panel member so selected. Panelists
shall serve for a term of four years the first of which shall begin 30 days
from the effective date of this Act.

3. If any panel member is unable or unwilling to serve in any matter
or is challenged by any person who is a party to a proceeding before a panel

the sponsoring association shall select a replacement and so notify the Superintendent.

Section 2803. Submission of Cases
1. Any attorney may submit a case of asserted medical malpractice for
the consideration of the Panel by a request in writina signed by both the party
and his attorney and delivering the original and six copies thereof to the
Chairman of the Panel. This written request shall contain the following:
A. A brief statement of the facts of the case, showing the persons
involved, the dates and the circumstances, so far as they are

known, tof the alleged act or acts of malpractice.
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B. A statement authorizing the Panel, bv its Chairman, to obtain
all medical and hospital records and information pertaining to the
incident complained of, which statement shall be accompanied by
true copies of any and all medical and hospital records then
in the possession of said party or his attorney, and which, for
only the purpose of the Panel's consideration of the matter,
waives privilege as to the contents of such records. Such statemeﬁt
shall not be construed as waiving such privilege for any other
purpose or any other contest, in or out of court.
C. A statement that the deliberations and the discussions of the
Panel and of any member of the Panel in the deliberation of the
case will be confidential and privileged, and that no Panel member
will be asked in any action to testify concerning the deliberations,
discussions and internal proceedings of the Panel.
D. A statement that the party, or attorney, understands and subscribes
to the purpose of screenina medical malpractice cases and has
advised his client thereof and that the client aarees to the
submission of the facts pursuant to the plan.
E. A request that the Panel consider the merits of the claim
and render its report. )

2. Upon receipt of the request the Chairman shall immediately forward
a copy to the physician involved who, if he agrees to the submission, shall
forthwith forward to the Chairman a statement as pbrovided in paragraph B,‘C, D
and E of subsection 1 of this section. Neither the party making the original
request pursuant to subsection 1 nor his attorney shall be bound by any waiver

\
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or agreement made thereunder until the Chairman shall have received from the
physician a like written waiver or agreement.

3. Upon receipt of the statement provided in subsection 2 of this section
the Chairman shall immediately designate and convene a hearing committee of
panel members to consider the case., Such committee shall consist of two
attorneys, one of whom shall be designated Chairman, and two physicians licensed
by the Board that licensed the physician involved. The call of meeting may
be oral or written and the place and time shall be as determined by the Panel
Chairman. The Committee Chairman shall attempt to have available at said meeting

all medical and hospital records and information pertaining to the case.

Section 2804. Hearing
1. The hearing on a request for review shall require the presence of
both attorney-members and the two physician-members who were called. At the
time of hearing, the attorney submittina the request shall present the case
before the Committee. The physician involved shall be entitled to be present
at said hearing and likewise make such counter-presentation as he deems necessary
and appropriate. Wide latitude shall be afforded the parties by the Committee
in the conduct of the hearing, including but not limited to the right of an

examination and cross-examination by attorneys. No official record of the

proceedings before the Committee at said hearing shall be kept. Meither the
parties nor the Committee shall inquire into or become involved in any way
with the auestion of monetary damages.

After presentation by the parties as herein provided, the Committee
may request from either party additional facts, records or other information

to be submitted in writing or at a continued hearing, which continued hearing
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shall be held as soon as possible. Such continued hearings shall be attended
by the same members of the Committee who have sat on all prior hearings in
the case.

3. The Committee shall determine all matters of procedure governing hearings.

Section 2805. Determination by Panel Committee

At the conclusion of the presentation, the Committee shall take the case
under advisement, and shall within 15 days thereafter, by majority vote taken
by secret ballot, determine the following questions:

1. Whether there is a reasonable probability that the acts complained of
constitute professional negligence, and if so,

2. Whether there is a reasonable, medical probability that the party

was injured thereby.

Section 2806. MNotification of Determination

Written answers to these questions, signed by the Chairman of the Hearing
Committee, acting on behalf of the entire Committee, shall forthwith be submitted
to the parties involvéd and their attorneys. A copy of the original request and
of the réport of determination shall be retained in the permanent files of the
Panel, which files shall remain in the possession of and under the direct
supervision and control of the Chairman. Thereupon, all exhibits, reports,
records and other data submitted to the Panel shall be returned to the persons
submitting same. Other writings pertaining ‘to the case shall be destroyed

by the Panel chairman forthwith.
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Seé%ion 2807. Confidentiality

A11 proceedings before the Panel, includina its final determinations,
shall be treated in every respect as confidential by the Panel and the parties
to the case. No report or other writings of the Panel shall be used in any

other proceedings.

Section 2808. Effect of Determination by Panel

In fulfillment of the Statement of Purposes contained herein, a determination
by the Panel of any case hereunder shall be implemented as follows:

1. If the determination of both questions contained in Section 2805
hereof is in the affirmative, the anpropriate society of physicians will utilize its
best efforts to obtain for and make available to the party a competent physician
skilled and recoanized as such in the field or fields involved, who will consult with
and testify on behalf of the party for a reasonable fee.

2. If the determination of either of said questions contained in section
2805 hereof is in the neaative, the attorney for the party shall thereafter
refrain from filing any court action based thereon unless personally satisfied
that strong and overriding reasons cormpel such action to be taken in the interest
of his client, and that it is not done to harass or gain advantage #n the
negotiation for settlement.

[t is not intended that the submission of any case to the Panel shall
be considered as a waiver by the attorney or his client of the right to decide
for themselves whether an action should be commenced. However, any attorney
who brings a case before the Panel shall weigh its conclusions in the greatest

professional good faith.
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Section 2809. Statute of Limitations

The statute of limitations shall be tolled for a period of 10 days from
the date upon which the Chairman of the Panel receives a request for submission
opursuant to subsection 1 of Section 2803. In the event the submission is agreed
to and a hearina held, the statute shall be further tolled until the day following

the day upon which the parties receive notification pursuant to section 2806.
Subchapter V. General Provisions

Section 2901. Ad Damnum Clause
No dollar amount or figure shall be included in the demand in any malpractice
complaint, but the prayer shall be for such damages as are reasonable in the

premises.

Section 2902. Statute of Limitations for Hospitals and Employees

An action for damages for injury or death against any hospital or its
employee, whether based upon tort or breach of contract, or otherwise, arising
out of patient care shall be commenced within two years after the cause of

action accrues.

Section 2903. Notice of Claim before Suit

No action for death or injuries to the person arising from any medical,
surgical or dental treatment, omission or operation shall be commenced until
at least 90 dayvs after written notice of claim setting forth under oath the
nature and circumstances of the injuries and damages alleged is served personally
or by registered or certified mail upon the person or person accused of wrong-
doing. Any applicable statute of limitations shall be tolled for a period

of 90 days from service of notice. 8
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Section 2904. Immunity from civil liability for volunteer activities.
Notwithstanding any inconsistent provision of any public or private
and special law, no licensed physician who voluntarily, without the expectation
or receipt of monetary or other compensation, provides professional services
within the scope of his licensure to a non-profit organization or to an agency
of the state or to member or recipients of services of that organization or
state agency shall be liable for damages or injuries alleged to have been
sustained by such person nor for damaces for the death of such person when
such injuries or death are alleged to have occurred by reason of an act or
omission in the rendering of such professional services, unless it is established
that such injuries or such death were caused willfully, wantonly, recklessly

or by gross negligence of the licensed physician.

Section 2905. Informed Consent to Health Care Treatment

a. No recovery shall be allowed against any phvsician or any health care
provider upon the grounds that the health care treatment was rendered without
the informed consent of the patient or the patient's spouse, parent, guardian,
nearest relative or other person authorized to aive consent for the patient
vhere:

1. The action of the phvsician in obtainina the consent of the patient
or other person authorized to give consent for the patient was in accordance
with the standards of practice among members of the same health care profession
with similar training and experience situated in the same or similar communities
and

2.A reasonable person, from the information provided by the physician

under the circumstances, would have a aeneral understanding of the procedures
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or treatments and of the usual and most frequent risks and hazards inherent

in the proposed procedures or treatments which are recognized and followed

by other physicians engaaed in the same field of practice in the same or similar
communities or

3. A reasonable person, under al] surrounding circumstances, would have
undergone such treatment or procedure had he been advised by the physician
in accordance with Daragraphs 1 and 2 or this subsection.

b. A consent which is evidenced in writina and which meets the foregoina
standards, and which is signed by the natient or other authorized person, shall
be presumed to be a valid consent. This presumption, however, may be subject
to rebuttal only upon proof that such consent was obtained through fraud, deception
or misrepresentation of material fact.

c. A valid consent is one which is given by a person who, under all the

surrounding circumstances, is mentally and ‘physically competent to give consent.




