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EXECUTIVE SUMMARY

Many issues associated with tribal-state relations confront all states and have long and
often painful histories. In each state, however, there are also unique histories, unique issues. The
history and current status of tribal-state relations in Maine are unique in a number of ways,
perhaps most obviously with respect to the settlement of the so-caled Indian land claims madein
the 1970s. The settlement, in addition to settling the land claims, established the legal relationship
between the State and the Penobscot Nation, the Passamaquoddy Tribe and the Houlton Band of
Maliseet Indians (and later between the State and the Aroostook Band of Micmacs). These
relationships (though different with each tribe) includesin all cases unusually broad state authority
over the tribes and tribal members (as compared with the authority that other states have vis-avis
native tribes).

Another aspect of tribal-state relationships unique to Maine, and the subject of this study,
is the presence of tribal government representatives in the House of Representatives. This
arrangement, though of somewhat obscure origins, has been an institution of tribal-state relations
for aslong as Maine has been a state. Until 1967, when Indians were granted the right to vote in
Maine el ections, these nonvoting representatives, elected by the Passamaquoddy Tribe and the
Penobscot Nation, were the sole representatives for whom members of these tribes could vote
(notwithstanding that between 1941 and 1975 they were barred from sitting in the House). For
uncertain reasons, the Houlton Band of Maliseet Indians and the Aroostook Band of Micmacs
have apparently never had tribal representativesin the Legislature.

This study, established by Joint Order (see Appendix A) was created to examine the
current participation and responsibilities of these tribal representatives, to examine similar
arrangements, if any, in other states and nations and to make recommendations “to address the
issue of recognition” of these representativesin the Legidature.

After seven meetings in which the committee heard from a variety of persons with
expertise related to the subject of the study, and after reviewing voluminous historical records,
information about other countries, information about U.S. Territorial Delegates, and a variety of
legal materiasincluding awritten opinion issued by the Attorney Genera in response to questions
propounded by the committee (the opinion may be found in Appendix E), the committee makes
the following recommendations:

» The full committee unanimously recommends that the Tribal Government Representatives
be authorized to sponsor legislation on any subject

» A majority of the full committee also recommends that the Tribal Government
Representatives be

» appointed to serve as members of the joint standing committees
» authorized to vote in committee on any matter except gubernatorial nominations



» authorized to make any appropriate motions in committee, except with respect to
gubernatorial nominations

» The Senate members of the committee, after considering a variety of options but without
reaching agreement on any particular proposal, recommend generally that the Senate consider
ways of improving communications between Tribal Governments and the Senate, including
through possible changes in the Senate Rules or by making other less formal procedural or
policy changes.

> The House members of the committee recommend that the Tribal Government
Representatives be authorized to

» propose amendments on the floor on any bill
» speak on the floor on any matter

The House members also recommend that the House Rules Committee of the 120"
Legidlature examine, with input from the Tribal Government Representatives, whether Tribal
Government Representatives should be allowed to make motions on the floor.

To implement these recommendations a number of changes need to be made to the Joint
Rules. Since these recommendations deal with matters that fall within the jurisdiction of severa
entities, the committee and its House and Senate subcommittees have made the following separate
reports (all are included under the cover of this umbrellareport since al are interrelated and form
a package for which this umbrella report provides background and supporting material):

Report A isareport of the full committee to the Joint Rules Committee
Report B isareport of the Senate subcommittee to the President of the Senate
Report C isareport of the House subcommittee to the Speaker of the House



I. BACKGROUND AND CONTEXT

1. History/General Indian Law Background
A. Indian law principles.

Indians possess a unique status in this country both historically and, consequently, as a
matter of law. Indians, as we know, were here first; European settlement, while enormousin its
effects, represents afairly short period of the human history of this continent. While European
invasion may be viewed in many respects as conquest, viewed through the lens of the law it was
something quite different.

The lega underpinning of the relationship of Indians to the progressively dominating
immigrants was largely established by treaty; the fundamental legal relationship underlying treaties
-- that of sovereign to sovereign --- remains to this day somewhere at the root of almost all
American Indian law."

One of the first attempts to define the legal relationship of Indians to the dominant society
and its government may be found in an opinion written by U.S. Supreme Court Justice John
Marshall in 1831 in which he described Indian tribes as, among other things “domestic,
dependent nations” whose relationship to the U.S. government “resembles that of award to his

2 A year later Marshall attempted to define the relationship of the Cherokees to the
State of Georgia and, by extension, of Indian tribesin general to the severa states in which they
reside: “The Cherokee nation then, is a distinct community occupying its own territory...in which
the laws of Georgia can have no force....The whole intercourse between the United States and this
nation is, by our constitution and laws, vested in the government of the United States.”*

The principal constitutional provision to which Marshall refersis the so-called Indian
commerce clause of Art 1, 88 which reads: Congress shall have the Power....To regulate
Commerce...with the Indian Tribes. The principal federal laws to which he aludes (other than the
specific treaties involved) were the Trade and Intercourse Acts which forbid settlement on or
survey of Indian land, travel though Indian territory, and conveyance of any land rights from any
tribe, except pursuant to treaty or convention entered into by the United States.”

Since these early pronouncements there has grown up (and in some cases been chopped
down) a substantial body of federal and state laws and judicialy established policy and

! Despite the fact that no treaty with Maine Indians (including one negotiated by an agent for the coloniesjust prior
to the Revolution) was ever approved by Congress, these principles still form a background for Indian law in
Maine. While treaties were the typical legal instruments memorializing agreements, the legal relationship
necessary for treaty-making -- that of sovereign to sovereign -- clearly existed prior to and thus irrespective of
formal treaties.

2 Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1, 16 (1831).

3 Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 561 (1832).

* The Trade and Intercourse Act provision relating to alienation of land is codified at 25 USC §177 and is referred
to as the “Non-Intercourse Act”.
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interpretation. Federal policy toward the Indian nations has over the years been a mercurial thing,
shifting from the early days of treaty-making to, among other things, removal and relocation,
assimilation, termination (of tribes and of federal “trust” responsibilities), and land claim
settlements.  State relationships with the various tribes differed according to local historical
interaction, national polices, local political interests and so on (as one might expect, there are
clear distinctions between the relationships that developed in the West and those that developed in
the Colonial East). Itisvery difficult today to speak accurately about the legal relationship of
Indians with the several States and with the federal government without limiting oneself to a
particular tribe, a particular State and a specific issue. It appears, however, fair to say that
underlying all of these relationships lurk several basic principles of Indian law which may be
discerned generdly in the Marshall opinions and which have been more fully developed sincein
the federa Indian common law. These principles may be summarized as follows:

1. Sovereignty. Indian tribes are in some manner “domestic, dependent nations’ or
“distinct communit(ies) occupying (their) own territor(ies)” who, though subject to the
ultimate power of the federal government, are not, without federal consent, subject to
state law.”

2. Reserved rights. Tribal authority over Indian affairs derives originally from triba
status as sovereign (“inherent powers of alimited sovereignty which has never been

®) and not originally from any grant from the government. (A treaty
“was not a grant of rights to the Indians, but a grant of rights from them -- a
reservation of those not granted.”)’

3. Plenary power of Congress. Congress enjoys plenary (though not absolute) power
over tribal affairs®

4. The trust relationship. The relationship of Indiansto the federal government, i.e.,
Congress, “resembles that of award to his guardian”; Congress has what has been
termed atrust responsibility to the Indian tribes.’

5. Canons of construction. Certain judicial canons of construction guide the
interpretation of federal treaties and laws. These cannons arise out of and reflect the
trust responsibility of the federal government. The canons essentially require libera
construction, including the resolution of ambiguities, in favor of the Indians.™

Indian law asit relates to Maine tribesis of course, as aresult of the Maine land clam
settlement acts, unique; nevertheless, it was formed against the backdrop of these genera
principles which, as a consequence, continue to have relevance to an understanding of the legal
status of the tribes and the issues that concern the tribes.™

® See Felix C. Cohen, Handbook of Federal Indian Law, 1982 Edition, Miche Bobbs-Merrill, 1982, pp. 259-279.
® United States V. Wheeler, 435 U.S. 313, 322-23 (1978).

" United States v. Winans, 198 U.S. 371 (1905). Cohen described this concept of “inherent powers of alimited
sovereignty which has never been extinguished” articulated in Wheeler as “(p)erhaps the most basic principle of
all Indian law, supported by a host of decisions’. Cohen, p. 231.

8 See Lone Wolf v. Hitchcock, 187 U.S. 553 (1903). See also Cohen, p 217-220.

® See Cohen, pp. 220-228.

10 See Cohen, pp. 221-225.

1 See e.g., Atkins v. Penobscot Nation, 130 F.3d 482, 489 (1997).
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B. The tribes of Maine.

Historically there were a number of Indian villages, bands, tribes and nations within the
State. Inthissummary it is not possible or necessary to review the complexities and uncertainties
associated with identifying the various tribal units or their aboriginal territories. Asageneral
matter, al Indians living within the area now encompassed by Maine were, at the time of
European contact, linguistically Algonquian (not to be confused with “Algonquin” or “Algonkin®
which is aname of a specific group of tribes that were located around the Ottawa River). Many
very different tribes fall within the Algonquian language group, ranging from the Micmac of
Maine to the Blackfeet of Montana. The languages and cultures of these tribes differ much as do
the languages and cultures of Europe which are linguistically Indo-European.

The historic tribes of Maine (those evidently here at the time of first European contact)
were the Abenaki (which included a number of sub-groups such as the Androscoggin and the
Norwidgewock), the Penobscot (included by some within the Abenaki group), the
Passamaquoddy, the Maliseet (very closely related to the Passamaguoddy; linguistically essentially
identical) and the Micmac.

The arrival of Europeans had a number of effects on the tribes, including decimation of
their populations by European diseases, particularly small pox. Over time, as aresult of the
diseases and bloody conflicts with settlers moving into their territories, the Abenaki largely
abandoned the State. In the nineteenth century and into the early years of this century, a group of
Abenakis evidently returned to live in the Moosehead region. At present, thereis no officially
recognized Abenaki tribal presence in this State (there are Abenaki reservationsin Canada). The
diseases and conflicts took a substantial toll on the other Indian tribes, but these tribes managed to
preserve a presence within the State that is today federally recognized. These are the federally
recognized tribesin Maine:

Aroostook Band of Micmacs
Houlton Band of Maliseet Indians
Passamaquoddy Tribe

Penobscot Indian Nation

For convenience and without any intent to be disrespectful, we will refer to these different
groups as “tribes’ since that is the general term often employed in Indian law.

All of these tribes (and the Abenaki) were members of the historical Wabanaki
Confederacy which existed from about the mid-18th century to about the mid-19th century. In
recent years, the several tribes have renewed their Confederacy and are today often referred to as
agroup as Wabanaki Indians.

While the peoples of these tribes share history and culture (the Passamaquoddy and the

Maliseet share avery close history and culture), each tribe is a separate entity and to an extent
unique.
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C. Indian law in Maine

From the American Revolution until 1975, the tribes went largely unrecognized by the
federal government. The federal government had ratified no treaty with any of the tribes.** For
200 years, the tribes were under the de facto jurisdiction of Massachusetts and then of Maine.
The states essentially assumed the role Marshall had defined as Congress, that of “guardian” of
“domestic, dependent nations.” There appears, however, to have been little or no recognition of
tribal sovereignty; the Indians appear to have been treated as wards but not as domestic nations.™

Over the years, most of the land the Indians considered theirs was transferred by one
means or another to the State and to non-Indians. The federal government neither approved nor
interceded. In the early 1970s, when the issue of federal recognition of the tribes was placed
squarely before the Department of Interior by the Passamaquoddies (who were requesting the
support of the federal government in the prosecution of their land claim), the Acting Solicitor of
the Interior concluded “thereis no trust relationship between the United States and this tribe.” ™
At the time, presumably a similar conclusion would have been offered with respect to the other
tribes, given the similar lack of actua historic federal recognition of the tribes.

In 1975 things changed. The federal district court and subsequently the 1st Circuit Court
of Appeals, found that the federal Non-Intercourse Act, which forbid the conveyance of Indian
land without the consent of the United States, created a trust relationship between the United
States and Indian tribes. It was stipulated by the federal government and by the State that the
Tribe constituted a tribe of Indians “in the racial and cultural sense.” The court found that federal
recognition of atribe by treaty, statute or consistent course of conduct was not required to bring a
tribe within the protection of the Non-Intercourse Act; the stipulated existence of the
Passamaguoddy Tribe “in the racial and cultural sense” was sufficient to bring the tribe within the
terms of the Act; consequently, the United States had a trust responsibility to the tribe.

A new erain Maine Indian law had begun.
The stage had been set earlier. Several years earlier, the Passamaguoddy Tribe and the

Penobscot Nation had discovered and developed substantial legal claimsto avast area of the
State.” The basic claims of the tribes were these:

12 | nterestingly, representations were made in 1777 by an agent of the Continental Congress promising certain
protections and other inducements if the Wabenakis would support the colonies in the Revolution. The tribes
evidently agreed and provided valuable support. After the Revolution, the agent encouraged the new Congress to
ratify and abide by the agreement; Congress, however, chose not to. See Joint Tribal Council of the
Passamaquoddy Tribe v. Morton, 388 F.Supp. 649, 667 (Me. 1975).

13 The economic condition of the Indians prior to federal recognition, and the subsequent influx of federal
assistance, appears to have been quite dismal. Maine Indians were the last native Americans in the nation to
receive full voting rights (in 1967). For a discussion of the State’ s treatment of the tribes as viewed from the
Indian point of view, see The Wabenakis of Maine and the Maritimes, Maine Indian Program, Bath, Maine, 1989.
14 Joint Tribal Council of the Passamaquoddy Tribe v. Morton, 388 F. Supp. 649, 653 (Me. 1975).

131t should be noted that the Maine Indian land claims did not arise in avacuum. Other tribes in the east were
bringing claims forward (e.g., the Narragansetts in Rhode Island, the Mashpee on Cape Cod, the Oneidas, the

4 - Tribal Government Representatives Study



1. That the tribes possessed aborigina land rights, running back before European
settlement, to some 2/3 of the State (essentially everything east of the Penobscot
River);

2. That the tribes had been and still were Indian tribes within the meaning of the Non-
Intercourse Act;

3. That the aboriginal lands had been conveyed or taken by state “treaty”, sale or
otherwise without the consent of the United States required under the Non-
Intercourse Act and so the conveyances and takings were legally invalid; and

4. That the tribes were therefore entitled to possession of the aboriginal lands and to
damages for about 200 years of trespass.

The tribes approached the federal government for support in prosecuting the claims
against the State. Since the federal government believed it had no trust responsibility, the cases
were held in abeyance pending the outcome of Morton case. With the decision in Morton, the
government undertook a serious examination of the claims and “reported to the District Court
that the tribes had significant claims to five million acres of Maine woodland. However , the
Department of Justice also informed the court that it was the position of the Federal Government
that such claims are best settled by Congress rather than through years of litigation.”*®

Prior to settlement, several important things occurred. Foremost, the Passamaguoddy
Tribe and the Penobscot Nation received federal recognition.” With recognition came tribal
sovereignty vis-avis the State, a sovereignty which had essentially lain dormant because
unrecognized for some 200 years. Sovereignty pushed aside State jurisdiction over the tribes and
tribal affairs on tribal land. In acouple of important cases, the meaning of tribal sovereignty was
driven home: In Bottomly v. Passamaquoddy Tribe,'® the 1st Circuit held that the tribe, as
sovereign, was immune from suit. In State v. Dana,* the State Supreme Court held that the
Passamaquoddy reservation was “Indian Country” under the federal Magor Crimes Act and thus
state criminal law did not apply within the reservation. From these cases it became clear the tribes
likely possessed the array of sovereignty rights which other federally recognized tribes possessed:
exemption from, inter alia, State taxation, environmental and business regulation and State
control over tribal government.®

Cayuga Indian Nation of New Y ork, the St. Regis Mohawk Tribe of New Y ork, the Catawba Tribe of South
Carolina). More generally, there was a resurgence among Indians in reasserting Indian rights (groups such as the
American Indian Movement were pressing issues and staging symbolic events such as the Trail of Broken Treaties
and the occupations of Wounded Knee and Alcatraz). While the Maine Indian land claims were in many respects
legally unique, they arose during a period of significant Indian activity around the nation.

16 Statement of Cecil D. Andrus, Secretary of the Interior, Hearings Before the Select Committee on Indian Affairs,
United States Senate, 96th Congress, 2nd Sess., on S. 2829, July 1 and 2, 1980, Val. 1, p. 131.

" This federal recognition arose as a result of Passamaquoddy Tribe v. Morton. The recognition of both tribes was
formalized January 31, 1979 when the Department of Interior issued its list of tribes to whom “(t)he United States
recognizes its trust responsibility”: the list included both tribes. See Federal Register, Vol. 44, No 26, Tues. Feb. 6,
1979 at 7235, 7236.

18 599 F.2d 1061 (1979).

19404 A.2d 551 (Me. 1979).

% This sovereignty was largely conceded by the Attorney General Richard Cohen at the time of the settlement.
During the Maine Legidlative hearing on the settlement he reviewed the holding in Dana and opined: “In my

Tribal Government Representatives Study - 5



While the State Attorney General took the position that the State had a better than even
chance of “winning” against the Indians land claims,** the results and implications of these cases
“caused (the Attorney General) to reevauate the desirability of settlement.”?

In 1980, a settlement was reached involving the U.S. Government, the State, the
Passamaquoddy Tribe, the Penobscot Nation and the Houlton Band of Maliseet Indians.® The
settlement extinguished all Indian land claimsin the State, including any by other tribes®* It also
effectively ended the State’ s “wardship” of the tribes, ending state programs designed to benefit
the tribes. It attempted definitively to establish the legal relationship between the tribes and the
State.

Under the settlement the tribes gave up their legal claims to aboriginal land, to trespass
damages and to any claims that might have arisen regarding the handling of tribal money held in
trust by the State.® They also gave up a certain amount of the tribal sovereignty which they had
regained through federal recognition (the Houlton Band of Maliseet Indians acquired formal
federal recognition under the settlement, but, with afew exceptions, all crimina and civil
jurisdiction was ceded to the State). The Passamaquoddy Tribe, Penobscot Nation and Houlton
Band of Maliseet Indians received federa money (as settlement of their land claims) and the
opportunity to purchase certain lands that could become Indian “territory” (and thus protected as
“trust land” by the federal government). The Houlton Band of Maliseet Indians, through federal
recognition, became eligible for federal assistance programs. There were some within the tribes
who opposed the settlement, in part due to their perception that the settlement ceded too much
tribal sovereignty to the State.®

The State was relieved of whatever trust responsibility it had historically assumed and
absolved of any liability which might have arisen from the exercise of that trust responsibility.?’
The State was not obligated to pay anything to the tribes under the settlement. The legal cloud
over the lands claimed by the tribes and any and al future potential aboriginal land claimsin the

judgment, it is unlikely that if the matter were litigated, we could enforce other State laws on the reservations.”
State of Maine, Joint Select Committee of the Maine Indian Claims Settlement, Public Hearing, March 28, 1980,
testimony of Maine Attorney General Richard Cohen, p. 6

% He also stated during the U.S. Senate Hearings, that “there was a serious chance that the State and some of its
citizens might have some substantial liability.” Hearings Before the Select Committee on Indian Affairs, United
States Senate, 96th Congress, 2nd Sess., on S. 2829, July 1 and 2, 1980, Val. 1, p. 159.

2 State of Maine, Joint Select Committee of the Maine Indian Claims Settlement, Public Hearing, March 28,
1980, testimony of Maine Attorney General Richard Cohen, p. 4. There were some who argued that Congress
should, by Legidative fiat, simply extinguish the Indian’s claims and clear non-Indian title to the lands. See for
instance, American Land Title Association, Indian Claims Under the Non-Intercourse Act: The Constitutional
Basis and Need for a Legidlative Solution (White Paper, March 1978).

% The Houlton Band of Maliseet Indians did not reach full agreement with the State; a supplementary settlement
Act regarding the Band was passed in 1986.

24 See 25 USC §1723 and 30 MRSA §6213.

> See 25 USC §1730.

% See Hearings Before the Select Committee on Indian Affairs, United States Senate, 96th Congress, Second
Session, on S. 2829, July 1 and 2, 1980, Val. 1, p 373-422.

?’ See 25 USC §1730 and §1731.

6 - Tribal Government Representatives Study



State were extinguished. The State, like the tribes, relinquished its right to argue its case in court
with regard to the legal merits of the Indian land claims.?®

In 1991, the Aroostook Band of Micmacs received federal recognition and federal money
for the acquisition of trust territory. Under the law as it currently stands, the State has, with afew
exceptions, complete civil and criminal jurisdiction over the Band.

The federa Settlement Act is actually composed of three enactments. The original
enactment dealt with the Passamaguoddy Tribe, the Penobscot Nation and the Houlton Band of
Maliseet Indians.®® In 1986, Congress passed the Houlton Band of Maliseet Indians
Supplementary Claims Settlement Act of 1986 which established federa trust status for lands
purchased by the Band.* 1n 1991, Congress passed the Aroostook Band of Micmacs Settlement
Act which, among other things, created a fund for federal trust land acquisition by the Band.*
These acts ratified State legisiation: the Maine Indian Claims Settlement Act;** two subsequent
amendments to that Act regarding the Houlton Band of Maliseet Indians;*® and the Micmac
Settlement Act.** For practical purposes, these may be reduced two State Implementing Acts:

The Maine Land Claims Settlement Act
The Micmac Settlement Act

The Houlton Band of Maliseet Indians are treated under the former but are treated very
differently from the manner the Penobscot Nation and the Passamaquoddy Tribe are treated; the
Houlton Band of Maliseet Indians are treated almost identically to the manner in which the
Aroostook Band of Micmacs are treated under the latter settlement act.®

In section 6204 of the Maine Land Claims Settlement Act provides:

Except as otherwise provided in this Act, al Indians, Indian nations, and tribes and bands
of Indians in the State and any lands or other natural resources owned by them, held in
trust for them by the United States or by any other person or entity shall be subject to the
laws of the State and to the civil and crimina jurisdiction of the courts of the State to the
same extent as any other person or lands or other natural resources therein.*®

% Attorney General Cohen stated to the U.S. Senate, “In addition to the enormous litigation costs to the State, it
was apparent to me that the interim economic damage to the State during the period of time it takes to try the case,
even if the State were ultimately prevail on the merits, might make such a success a pyrrhic victory.” Senate
Hearings, Vol. 1, p. 160.

% See 25 USC 1721, et seq.

%0100 Stat. 3184; 25 USCS §1724, note.

%1105 Stat. 1143; 25 USCS §1721, note.

% pL 1979, ch. 732.

% pL 1981, ch. 675 and PL 1985, ch. 672.

¥ PL 1989, ch. 148.

% See Micmac Settlement Act, Sec. 2 (a)(5) which indicates that Congress'sintent was to “afford to the Aroostook
Band of Micmacs the same settlement provided to the Houlton Band of Maliseet Indians.”

% 30 MRSA §6204.
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There are of course a number of provisionsin the Act that do in fact provide otherwise.
What is most interesting and important to note for purposes of this study is that under this
provision, the tribes are broadly subject to Maine laws.

It should be noted that, under the Act, the Penobscot Nation and the Passamaquoddy
Tribe both retain the following sovereignty:

(Dnternal tribal matters, including membership in the respective tribe or nation, the right to
reside within the respective Indian territories, tribal organization, tribal government, tribal
elections and the use or disposition of settlement fund income shall not be subject to
regulation by the State.®’

The reach of this provision is a matter of some dispute between the State and the tribes and has
been tested in the courts.

D. Maine Indian Tribal-State Commission

The Maine Indian Triba-State Commission (MITSC) was established under the land claim
settlement.® The commission is made up of 9 members, 4 of whom are appointed by the
Governor, subject to legidlative confirmation, and 4 of whom are appointed by the tribes (2 from
each tribe); the 9th member, the chair, is selected by the 8 appointed members.

The commission has these responsibilities:

continually review the effectiveness of the Act

continually review the social, economic and legal relationship between the
Passamaquoddy Tribe and the Penobscot Nation and the State and

make such reports and recommendations to the Legidature, the Passamaquoddy Tribe
and the Penobscot Nation as it determines appropriate.

In addition, the commission has exclusive regulatory authority over fishing in certain
waters in or along Indian territory.*

2. The Tribal Government Representatives: overview and background

A. Maine Tribal Government Representatives

Of the four federally recognized tribes in Maine, two are provided nonvoting seatsin the
Maine House of Representatives for elected tribal representatives: the Penobscot Nation and the

Passamaquoddy Tribe. The Aroostook Band of Micmacs and the Houlton Band of Maliseet
Indians are presently not provided such seats.

37 30 MRSA §6206.
38 See 30 MRSA §6212.
% 30 MRSA §6207(3).
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Tribal representation in the Maine Legidature is an arrangement of long standing, though
its origins are somewhat obscure. It appears the arrangement was carried over from asimilar
arrangement in the Massachusetts L egislature before Maine was a state and probably has its
originsin the American Revolution.* It seems probable that the arrangement was created in the
aftermath of the Revolution as aresult of the tribes' service in that war. Contemporary accounts
indicate that this service was crucia with regard to American possession of lands east of the
Penobscot.**  The historical reasons why tribal representation of the Aroostook Band of Micmacs
and the Houlton Band of Maliseet Indians was not provided for in the Legidature are unclear asiit
appears these tribes also provided service during the war.*?

There was an effort in 1929 and again in 1939 to expand the rights and privileges of the
tribal representatives; the effort failed. In 1941, the tribal representatives were unseated from the
House, though their legidative pay was continued; the result was a status which some have
referred to as that of state-paid |obbyist.

In 1975 the tribal representatives, after some debate, were re-seated.®®

The federal and state land claim settlement acts of 1980 and subsequent settlement acts
with the Maliseets and the Micmacs did not materially affect the status of the tribal representatives
in the Legidature; none of the provisions of the acts address the rights or privileges of the tribal
representatives.

In its 1997 report, the Task Force on Tribal-State Relations recommended that the
Micmac and the Maliseets be provided nonvoting seats in the House. This recommendation was
not adopted by the Legislature.

Currently there are severa provisionsin statute and in the House Rules and Joint Rules
related to the rights, privileges and duties of the tribal representatives. The provisions are these:

3MRSA 81

3MRSA 8§

Rules of the House, Rule 525
Joint Rules, Rule 206 (3)

“0 See, A Brief History of Indian Legislative Representatives in the Maine Legislature by S. Glenn Starbird, Jr.,
1983, updated by Donald Soctomah, 1999 (Appendix H).

“! See Military Operations in Eastern Maine and Nova Scotia During the Revolution, Frederic Kidder, Albany:
Joel Munsell, 1867, Kraus Reprint Co., New York, 1971. “How far these people have complied with their
engagements our present possessions, Eastward of Penobscot might be a sufficient proof, asit is acknowledged by
all acquainted with that country that their assistance was a principal support in its defense.” Letter of Col. John
Allanto Sam Adams, 1793. Kidder at 313.

“2 See The History of Maliseets and Micmacs in Aroostook County, Maine, Preliminary Report Number Two, June
1979, by James Wherry, reprinted in Hearings Before the Select Committee on Indian Affairs, United States
Senate, 96th Congress, Second Sess. on S. 2829, July 1 and 2, 1980, Val. 2, Appendix, p. 506 et seqg.

“3 For the debate on the reseating, see Legislative Record -- House, January 22, 1975, pp. A65-A69 a copy of which
islocated in Appendix L.
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Under these provisions, tribal representatives

must be granted seats in the House

must be granted the privilege, by consent of the Speaker, of speaking on pending
legidation

must be appointed to Sit as nonvoting members of joint standing committees

may sponsor legidation specifically relating to Indians and Indian land claims,
cosponsor any other legislation and either sponsor or cosponsor expressions of
legidative sentiment

may be granted other rights and privileges as voted by the House

are entitled to per diem and expenses for each day’ s attendance during regular sessions
and to the same alowances as other members during special sessions

B. Other U.S. states

There are no other states in which tribal governments are provided dedicated legidative
seats. Wisconsin is actively examining the possibility of creating a nonvoting delegate from the
Wisconsin tribes to the State L egidature; it has examined Main€e' s approach as a possible model.

C. U. S. Congress

There are no seats dedicated to Native Americansin Congress. In 1975, a
congressionally-sponsored committee considered the creation of an Indian Congressional
delegate, but went no father than considering it. Thereis presently only one American Indian
serving in either the House of Representatives or the United States Senate: Senator Ben
Nighthorse Campbell of Colorado. Senator Campbell is chair of the Senate Select Committee on
Indian Affairs.

Puerto Rico, Guam, Virgin Islands, American Samoa and the District of Columbia all elect
Territorial Delegates to Congress. These Delegates are provided seats in Congress and by statute
and by rule enjoy most of the rights, authority, privileges and responsibilities of other members of
Congress, with the exception that they may not vote in the House. From 1993-95 the delegates
were granted the right to vote in the Committee of the Whole subject to an automatic revote by
the House in any case in which the votes of the delegates were decisive. This provision was
challenged and upheld by the U.S. District Court and the D.C. Circuit Court of Appeals. See
Michel v. Anderson, 817 F.Supp. 126 (D.C. Cir. 1993), aff'd 14 F.3d 623 (D.C. Cir. 1994).

For illustrative purposes, here is a selection from the Rules of the House of
Representatives - 106th Congress relating to the Delegates:

Each Delegate...shall be elected to serve on standing committees in the same manner as
Members of the House and shall possess in such committees the same powers and
privileges as the other members of the committee. (Rulelll, 3. (a).)

A brief history of the Territorial Delegates to Congress may be found in Appendix H.
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D. Other Countries
i. Canada

There are presently no seats in the Canadian Parliament or in the parliaments of the severa
provinces and territories dedicated to aboriginal tribes. Several provinces have considered the
creation of such dedicated seats, including New Brunswick, Quebec and Nova Scotia. In acouple
of provinces (Quebec and Saskatchewan) certain electoral districts have been redrawn to
encompass areas of high native populations.

Northwest Territories was recently divided and a new territory created named Nunavut.
The Nunavut territorial government will apparently be in accord with the parliamentary model
used by other Canadian territories. However, since the Inuit are a magority of the population, they
will enjoy preponderant influence in the government; this will alow aform of self-government for
the Inuit (a primary reason for the creation of the new territory).

ii. Norway

There are no dedicated seats for aborigina people in the Norwegian Parliament (the
Storting). However, in 1989 the Storting created the Sami Assembly whose 39 members are
elected by the Sami (formerly called Lapps). The Assembly oversees a number of cultural,
educational and linguistic programs for the Sami funded by the Norwegian Government. The
Assembly is also authorized to make reports to the Storting on matters of concern to the Sami,
though the Storting is not required to respond to the reports. The Sami vote in the general
elections for members of Parliament in the same manner as other citizens.

iii. New Zealand

Since 1867, a number of seatsin the New Zealand House have been dedicated to the
Maori. There were 4 such seats until 1996 when the number was increased to 5. The House has
atotal of 120 members. The Maori can choose to vote for a general electorate member of the
House or for a Maori member.

For amore detailed description of the New Zealand model, see Chapter 2, “ Dedicated
Seats: A Comparative Perspective,” in Issues Paper, Aboriginal Representation in Parliament,
Standing Committee on Socia Issues, Parliament of New South Wales, (April 1997), a copy of
which may be found in Appendix K.

iv. Australia

New South Wales, Austraia has been examining the possibility of establishing dedicated
aboriginal seatsin its parliament. No action has yet been taken.
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In Appendix J may be found the Executive Summary from the November 1998 report of
the Standing Committee on Social Issues Inquiry into Dedicated Seats in the New South Wales
Parliament.

v. Other Countries

There appear to be a number of other countries that provide dedicated seats for particular
ethnic groups. These include Lebanon, Fiji, Zimbabwe and Singapore. Because the governments
of these countries are very different from Maine's, the committee has not attempted to collect
specific information about these models.

The committee was unable to locate any country in Central or South America that
provides for dedicated seatsin its legislature for aboriginal or native peoples.

12 - Tribal Government Representatives Study



Il. LEGAL ISSUES

The joint order creating this committee requires it to “address the issues of voting rights”
related to the tribal government representatives in Maine; it also requires the committee to review
“possible constitutional issues’ “with input from the office of the Attorney General and tribal
attorneys.”

The committee sought input from the Attorney General, tribal attorneys and the legal staff
of the U.S. Department of the Interior. A written opinion was issued by the Attorney General
responding to al of the congtitutional issues that the committee identified as potentially raised by
the “issues of voting rights.” That opinion may be found in Appendix E. Oral comments received
from tribal counsel are summarized in meeting summaries that may be found in Appendix C. At
time of press, no opinion had been issued by the Department of Interior.

An overview of the various legal issues raised by various options considered by the
committee may be found in the Issues and Options paper located in Appendix D.
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I11. COMMITTEE PROCESS

The committee held 7 meetings. During the first 4 meetings it heard comments from a
variety of people about the history and status of Maine's Tribal Government Representatives,
Indian-State relations, the history and status of the relationship of native peoplesin other states
and nations with those states and nations, and the legal issues potentially raised by modifying the
status of Maine' stribal government representatives. The committee also reviewed a wide variety
of historical documents, legal materials, government studies and other papers related to these
matters.

In addition to information provided by members and staff, the following persons provided
oral or written comments to the committee:

Chief Brenda Commander, Houlton Band of Maliseet Indians

Chief Billy Phillips, Aroostook Band of Micmacs

Diana Scully, Executive Director, MITSC

Cushman Anthony, Chair, MITSC

William Stokes, Esg., Assistant Attorney General

Gregory Sample, Esg., Counsel for Penobscot Nation and Passamaquoddy Tribe

Timothy Woodcock, Esg., former staff to Senator William Cohen

Kaign Smith, Esg., counsel for Penobscot Nation

Mark Lapping, Provost and V.P. Academic Affairs, USM

John Stevens, Member, Passamaquoddy Tribal Council

Judge Jill Shibles, Chief Judge, Mashantucket Pequot Tribal Court and Appellate
Justice, Passamaquoddy Appellate Court

Congressman Eni F. H. Faleomavaega, Territorial Delegate, American Samoa

On August 30,1999, the committee wrote to the Attorney General requesting opinions on
the range of congtitutional issues raised by the study; on November 16, 1999 a written opinion
was issued by the Attorney Genera responding to the questions presented. The opinion may be
found in Appendix E.

Similar letters were sent to the counsel for the Penobscot Nation and the Passamaguoddy
Tribe. Tribal counsel did not provide written opinions; counsel did provide ora comments to the
committee on questions raised during committee meetings. Oral comments received from tribal
counsel are summarized in meeting summaries which may be found in Appendix C.

In accordance with the interests of the committee, the Governors of the Passamaguoddy
Tribe and the Penobscot Nation sent a letter to the Secretary of the Interior seeking an opinion on
the legal effect of granting voting rights to the tribal representatives through an amendment to the
Indian Claims Settlement Act. The Committee followed up with its own letter to Interior
supporting the request. Copies of both letters may be found in Appendix F.
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In Appendix C may be found summaries of the first four information-gathering meetings
of the committee.

In Appendix G may be found atable of the materials reviewed by the committee and
where those materials may be found. Some of the materials are included in the appendices, some
are in the committee file that will be archived in the State Archives under the name of the study
committee, and the rest of the materials may be found in the State libraries.
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IV. RECOMMENDATIONS

1. Recommendations

The full committee unanimously recommends that the Tribal Government
Representatives be authorized to sponsor legislation on any subject.

A majority of the full committee aso recommends that the Tribal Government
Representatives be

» appointed to serve as members of the joint standing committees;

» authorized to vote in committee on any matter except gubernatorial
nominations; and

» authorized to make any appropriate motions in committee, except with
respect to gubernatorial nominations.

The Senate members of the committee, after considering a variety of options but without
reaching agreement on an particular proposal, recommend generally that the Senate consider ways
of improving communications between Tribal Governments and the Senate, including through
possible changes in the Senate Rules or by making other less formal procedural or policy changes.

The House members of the committee recommend that the Triba Government
Representatives be authorized to

» propose amendments on the floor on any hill; and
» speak on the floor on any matter.

The House members also recommend that the House Rules Committee of the 120" Legislature
examine, with input from the Tribal Government Representatives, whether Tribal Government
Representatives should be allowed to make motions on the floor.

2. Reports of recommendations to entities of jurisdiction

To implement some of these recommendations changes would need to be made to the
Joint Rules and the House Rules. The committee and its House and Senate subcommittees make
the following separate reports (al of which are included under cover of this umbrella report):

Report A isareport of the full committee to the Joint Rules Committee proposing
changes to the Joint Rules

Report B isareport of the Senate subcommittee to the President of the Senate

Report C isareport of the House subcommittee to the Speaker of the House proposing
changes to the House Rules
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Report to Joint Rules Committee

REPORT A

Report of
Committee to Address the Recognition of the
Tribal Government Representatives of
Maine’s Sovereign Nations in the Legislature
to
Joint Select Committee on Joint Rules

Proposed changes to Joint Rules
The committee recommends the following changes to the Joint Rules to

authorize Tribal Government Representatives to sponsor legislation on any subject
(supported unanimously by the committee)

provide that Tribal Government Representatives be appointed to serve as members of
the joint standing committees and granted the authority to vote in committee on any
matter except gubernatorial nominations and to make any appropriate motions in
committee, except with respect to gubernatorial nominations (supported by a
majority of the committee)

The committee recommends, for purposes of convenience of reference in other rules, a
new Joint Rule 108 be added to create a definition of “ Tribal Government Representative.”

Rule 108. Tribal government representatives.

For purposes of these rules, the term “Tribal Government Representative’ refersto the
member of the Penobscot Nation elected to represent that Nation at each biennia

L egidature or the member of the Passamaquoddy Tribe elected to represent that Tribe at
each biennial Legidature.

The committee recommends the following amendment to Joint Rule 206 to authorize
Tribal Government Representatives to sponsor legidation on any subject (supported
unanimously by the committee).

Rule 206. Sponsorship.

1. Number; Governor's Bills. A bill, resolve, order, resolution or memorial may have
up to 10 sponsors: one primary sponsor, one lead cosponsor from the other chamber and 8
cosponsors from either chamber. Each bill or resolve requested by the Governor or a
department, agency or commission must indicate the requestor below the title.

2. Duplicate Requests; Chamber of Origin. For duplicate or closely related bills or
resolves, the Legidative Council may establish a policy for combination of requests and
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Report to Joint Rules Committee

the number of cosponsors permitted on combined requests. A hill, resolve, order,
resolution or memoria having cosponsors must originate in the chamber of the primary
Sponsor.

3 Tribal Government Representatlves Tribal Government Representatlvesmembeeei

therepeeptee@aeh%mmal—kegrsla&ure may sponsor or coggonso Ieglslatlon seeemeaHJ,L

Ndi ang -. ala v alealalalaa othe A-Q

eespenser or expr sions of Ieglslatlve senti ment in the same manner_and sub| ect to the
same rules as other members of the House.

The committee recommends the following amendment to Joint Rule 302 and Joint Rule
305 to authorize Tribal Government Representatives to serve on joint standing committeesin the
same manner as members of the Legislature except with regard to making motions or voting on
gubernatorial nominations (supported by a majority of the committee).

Rule 302. Membership.

Each of the joint standing committees consists of 13 members, 3 from the Senate, and 10
from the House of Representatives, one of whom may be a Tribal Government
Representative. The first Senate member named is the Senate chair. The first named
member from the House membernarmed, who may be a Tribal Government
Representative, isthe House chair. The Senate chair shall preside and in the Senate chair's
absence, the House chair shall preside and, thereafter, as the need may arise, the chair shall
alternate between the members from each chamber,_including Tribal Government
Representatives, in the sequence of their appointment to the committee. The sequence of
appointment for the biennium is as announced by the presiding officersin each chamber.
Every member of the Senate and the House of Representatives and each Tribal
Government Representative is entitled to at least one initial committee assignment.

Tribal Government Representatives serve on joint standing committees in the same manner
as House or Senate members and possess in such committees the same powers and
privileges and are subject to the same rules as the other members of the committee except
that Tribal Government Representatives may not vote or make motions on gubernatorial
nominations in violation of ArticleV, Part 1, 88.

Rule 505. Committee Vote.

Within 35 days, or 40 days for judicia officers, from the date of the Governor's notice of
the nomination to the President of the Senate and the Speaker of the House, the
committee shall recommend confirmation or denial by magority vote of the committee
members present and voting except that members who are Tribal Government
Representatives may not vote in violation of ArticleV, Part 1, 88 of the State
Constitution. The vote of the committee may be taken only upon an affirmative motion to
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Report to Joint Rules Committee

recommend confirmation of the nominee, and atie vote of the committee is considered a
recommendation of denial. A vote may not be taken sooner than 15 minutes after the
close of the public hearing unless by agreement of al committee members present. The
committee vote must be by the yeas and nays. The chairs of the committee shall send
written notices of the committee's recommendation to the President of the Senate.
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Report to President of the Senate

REPORT B

Report of
Senate Subcommittee of the
Committee to Address the Recognition
of the Tribal Government Representatives of
Maine’s Sovereign Nations in the Legislature
to
President of the Senate

The Senate members of the committee, after discussing a variety of options but without
reaching agreement on any specific proposal, recommend generally that the Senate consider ways
of improving communications between Tribal Governments and the Senate, including through
possible changes in the Senate Rules or by making other less formal procedural or policy changes.

The options that were considered include the following:**

1. Establishing a Tribal Government Representative position in the Senate filled on arotating
basis by representatives of the Penobscot Nation, Passamaguoddy Tribe and the Houlton
Band of Maliseet Indians (the Aroostook Bank of Micmacs requested that they not be
considered for inclusion in such an arrangement at thistime). Tribal Government
Representatives would be elected by the members of the respective tribes in accordance with
each tribes’ own internal procedures. Under the proposal, Tribal Government Representative
would have the same sorts of rights and privileges in the Senate as their counter parts had in
the House. The proposals regarding the extent of these rights and privileges ranged from
granting the maximum rights and privileges that may be granted within the restrictions of the
U.S. Constitution (essentialy al rights and privileges except the right to vote on the floor) to
granting only those currently granted to the Tribal Representatives in the House.

2. Redrawing district linesto provide for majority representation by tribal membersin a Senate
district (and/or a House district).

3. Establishing aformal mechanism or procedure in the Senate for recognizing and receiving
comments from tribal representatives on pending matters.

4. Under existing procedures, establishing a standard process for receiving comments from tribal
representatives on pending matters.

4 See Appendix D, for acopy of “Issues and Options’ paper prepared by staff and reviewed by the committee.
This paper outlines several options and identifies various issues raised by them.
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Report to Speaker of the House

REPORT C

Report of
House Subcommittee of the
Committee to Address the Recognition
of the Tribal Government Representatives of
Maine’s Sovereign Nations in the Legislature
to
Speaker of the House

Proposed changes to House Rules
(recommendation for further examination by House Rules Committee)

The House members of the committee recommend that the Tribal Government
Representatives be authorized to

» propose amendments on the floor on any bill
» speak on the floor on any matter

The House members also recommend that the House Rules Committee of the 120" Legislature
examine, with input from the Tribal Government Representatives, whether Tribal Government
Representatives should be authorized to make motions on the floor.

To implement these recommendations (other than the recommendation that the House
Rules Committee examine certain matters further) and those made by a majority of the full
committee (see Report A), the subcommittee submits the following proposed amendment to
House Rule 525.

Rule 525. Penobscot Nation and Passamaquoddy Tribe. The member of the
Penobscot Nation and the member of the Passamagquoddy Tribe elected to represent their
people at the biennial session of the Legidature, referred to in these rules as * Tribal
Government Representatives,” must be granted seats on the floor of the House of
Representati ves-be-granted,-by-consent-of the-Speaker,-the privilege-of-speaking-on

1. Speech and debate. Theright to speak on pending legislation in the same

manner and subject to the same rules as members of the House;

2. Amendments. The right to offer amendments on pending legidation in the
same manner and subject to the same rules as members of the House;

3. Committee assignments. The right to be appointed to joint standing
committees in the same manner and subject to the same rules as members of the House;
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Report to Speaker of the House

the rights and privileges of Tribal Government Representatives serving on committeesis
governed by Joint Rules;

4. Other rights and privileges. and-begranted-saeh Other rights and privileges
as may from time to time be voted by the House of Representatives.

G:\OPLANRG\NRGSTUD\UTE\TRIBERPT-final.DOC(3/31/00 3:43 PM)
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Joint Order Creating the Study
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STATE OF MAINE

In House April 8, 1999

WHEREAS, the Maine 1Indian Claims Settlement Act of 1980
recognized Maine's Native American Tribes as Sovereign Nations;
and .

WHEREAS, the Legislature finds that there is & need G:o
address the 1issue of recognition of the tribal government
representatives of Maine's Native Sovereign Nations in the
Legislature; and

WHEREAS, the Legislature finds that there is a need to
conduct a study to review the involvement of Native American
tribes in state 1legislatures throughout the United States and
other countries; now, therefore, be it

ORDERED, the Senate concurring, that the Committee to
Address the Recognition of the tribal government representatives
of Maine's Native Sovereign Nations in the Legislature 1is
established as follows.

1. Committee established. The Committee to Address the
Recognition of the Tribal Government Representatives of Maine's
Native Sovereign Nations in the Legislature, referred to in this
order as the "committee," is established.

2. Membership. The committee consists of 8 members as
follows.

A. The President of the Senate shall appoint 3 members from
the Senate, one of whom must be a member of the minority
party.

B. The Speaker of the House of Representatives shall
appoint 3 members from the House of Representatives, one of
whom must be a member of the minority party. )

C. The Representative of the Penobscot Nation to the
Legislature.

D. The Representative of the Passamaquoddy Tribe to the
Legislature. '
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3. Chairs. The first Senate member named is the Senate
chair and the first House member named is the House chair.

4. Appointments; convening committee. All appointments

- must be made no later than 30 days following the effective date

of this order. The appointing authorities shall notify the
Executive Director of the Legislative Council upon making their
appointments. Within 15 days after all members have °~ been
appointed, the chairs shall call and convene the first meeting of
the committee. The committee may meet as often as necessary, at
the call of the chairs.

5. Duties. The committee shall conduct a study to address
the issue of recognition of the tribal government representatives
of Maine's Native Sovereign Nations in the Legislature. In
conducting the study, the committee shall review:

A. The current participation and responsibilities that
Native American representatives have in the 1legislative
process throughout the nation and other countries;

B. The rules concerning such participation contained in the
House Rules, Senate Rules and Joint Rules of the 119th
Legislature; and .

C. With input from the office of the Attorney General and
tribal attorneys, the possible constitutional issues arising
from such representation as well as the issues that may
arise from the Maine Indian Claims Settlement Act of 1980.

The study must. address the issues of voting rights and the
sponsorship of legislation and may include other relevant issues.

6. Staff assistance. Upon approval of the Legislative
Council, the Office of Policy and Legal Analysis shall provide
necessary staffing services to the committee.

7. Compensation. Members of the committee are entitled to
receive the legislative per diem, as defined in the Maine Revised
Statutes, Title 3, section 2, and reimbursement for travel and
other necessary expenses for attendance at meetings of the
committee. ' .

8. Report. The committee shall submit a report along with
any recommended legislation and any recommended changes to the
House Rules, Senate Rules and Joint Rules to the Joint Standing
Committee on Judiciary and the Legislative Council by December 1,
1999, Following receipt of 'the report, the Joint Standing
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Committee on Judiciary may introduce legislation to the Second
Regular Session of the 119th Legislature. If the committee
requires an extension of time to make its report, it may apply to
the Legislative Council, which may grant the extension.

9. Committee budget. The chairs of the committee, with
assistance from the committee staff, shall administer the
committee‘'s budget. Within 10 days after its first meeting, the
committee shall present a work plan and proposed budget td the
Legislative Council for its approval. The committee may not
incur expenses that would result in the committee's exceeding its
approved budget.

SPONSORED BY: @WW—\

(Representa e ﬁhOOKS)

TOWN: W1nterport
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LR2981(01)
SPONSOR: Representative BROOKS of Winterport

Joint Study Order Establishing a/Sommittee to Study the Recognition of
Sovereign Nations in the Leglsl

Lead Cosponsor: (sign)

(print name) l%&CQAJQ\h

Cosponsors pursuant to Joint Rule 206, subsection 1:

1. (sign) %‘Q\'\(’U w

(print name) J dH"N b&j BQHOLt
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H. P. 1524

DATE: May 12, 1999 (Filing No. §-271 )

Reproduced and distributed under the direction of the Secretary
of the Senate.

STATE OF MAINE
SENATE
119TH LEGISLATURE
FIRST REGULAR SESSION

SENATE AMENDMENT “ A * to H.P. 1524, "Joint Study Order
Establishing a Committee to Study the Recognition of Sovereign
Nations in the Legislature"

Amend the joint order in the first ORDERED paragraph by
inserting after subsection 3 the following:

‘4. House subcommittee. The House subcommittee consists of
the 3 members of the House of Representatives appointed by the
Speaker, the Representative of the Penobscot Nation and the
Representative of the Passamaquoddy Tribe.

5. Senate subcommittee. The Senate subcommittee consists
of the 3 members of the Senate appointed by the President of the
Senate, the Representative of the Penobscot Nation and the
Representative of the Passamaquoddy Tribe.'

Further amend the joint order in the first ORDERED paragraph
in subsection 5 in the first 1line by inserting after the
following: “Duties" the following: ‘of the committee’

Further amend the joint order in the first ORDERED paragraph
in subsection 5 in paragraph B in the 2nd 1line by striking out
the following: "House Rules, Senate Rules and"

Further amend the joint order in the first ORDERED paragraph
by inserting after subsection 5 the following:

‘6. Duties of the subcommittees. The House subcommittee
shall review the House Rules concerning the participation and
responsibilities of Native American representatives in the
legislative process. The Senate subcommittee shall review the
Senate Rules concerning the participation and responsibilities of
Native American representatives in the legislative process.'
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SENATE AMENDMENT " /7' to H.P. 1524

Further amend the joint order in the first ORDERED paragraph
by striking out all of subsection 8 and inserting in its place
the following:

‘8. Report. The committee ' members shall report as
follows. The members of the committee who are members of the
Senate and the House shall submit their report on the Joint Rules
to the Joint Rules Committee. The members of the committee who
are members of the House shall submit their report on the House
Rules to the Speaker of the House. The members of the committee
who are members of the Senate shall submit their report on the
Senate Rules to the President of the Senate. The committee may
submit its report on any additional matters, along with any
recommended legislation, to the appropriate joint standing
committee, as determined by the presiding officers, and to the
Legislative Council. The Representative of the Penobscot Nation
and the Representative of the Passamaquoddy Tribe, together or
separately, may submit reports to the Joint Rules Committee, the
Speaker of the House, the President of the Senate and the
appropriate joint standing committee, as determined by the
presiding officers. All reports must be submitted by December 1,
1999. Following receipt of a report, a joint standing committee
may report out a bill to the Second Regular Session of the 119th
Legislature to implement the recommendations contained in the
report. If the Representative of the Penobscot Nation or the
Representative of the Passamaquoddy Tribe or if the committee or
its subcommittees require an extension of time to make their
reports, they may apply to the Legislative Council, which may
grant the extension.'

Further amend the joint order by renumbering the subsections
to read consecutively.

SUMMARY '

This amendment establishes a House subcommittee and a Senate
subcommittee. The House subcommittee shall review the House
Rules concerning the participation and responsibilities of Native
American representatives in the legislative process. The Senate
subcommittee shall review the Senate Rules concerning the
participation and responsibilities  of Native American
representatives in the legislative process. It also changes the
reporting requirements.

SPONSORED BY:
(President LAWRENCE)

COUNTY: York
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Tribal Government Representatives of
Maine's Sovereign Nations
INTERESTED PARTIES
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Paul Stern

Assistant Attorney General

6 State House Station

Tina Farrenkopf

Houlton Band of Maliseet Indians
RR#3, Box 450

Houlton, ME 04730

Brad Coffey
P. O.Box 738
Bangor, ME 04407-0738

Chief Brenda Commander
Houlton Band of Maliseets
R#3, Box 450

Houlton, ME 04730

Steve Cartwright

Natural Resources Council of Maine
3 Wade Street

Augusta, ME 04330

Kaighn Smith
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from members of the two tribes saying
that they do.

What prompted me to introduce this
order was being a member of two separate
platform subcommittees on Indian affairs
and listening to public hearing after public
hearing in which the Indians asked for
speaking privileges for their tribally
elected representatives.

I believe that if we totally ignore
reasonable requests such as this at such

blic hearings, we make a sham of those

arings.

I could give you some second-hand
information about the Indians, about their
governance and their acute problems like
the reliable estimate that 65 percent of
Maine Indians were unemployed in 1973,
But I feel like a parasite relaying
second-hand information. Let us give this
House the benefit of the Indians’ first-hand
knowledge and at the same time allow
them at least a voice in the state’s
xolicymaking process which affects their
ives.

We, in our statutory law, even dictate
how they can choose their tribal leaders.
The precedent is there for what this order
asks. Let us finally restore the privileges
and the dignity of the Indian
Representatives.

The SPEAKER: The Chair recognizes
the gentleman from Bangor, Mr. Kelleher.

Mr. KELLEHER: Mr. Speaker, Ladies
and Gentlemen of the House: First I would
like to compliment the gentlewoman from
Waterville on her fine presentation on the
floor of the House this morning. Some of
her remarks I do agree with and there are
othersthat I don’t.

I have opposed this order in previous
legislatures because [ feel that we as
members of the House, all 151 of us, come
here to represent all the people of Maine. |
feel that we represent not only our own
constituents from where -we come from,
hut we try to represent, with distinction
and pleasure to the Indians, the type of
representation that they want.

There are some very capable legislators
here that are elected by the Indians. My
seatmate across the aisle, Mr. Mills, is a
very capable man who has presented their
problems with eloquence on the floor of
this House, and I think the success of the
legislation that was passed in this House is
due to representation like Mr. Mills, Mr.
Binnette, the gentleman from Aroostook
County, Mr. Haskell, when he was here,
and Mr. Bither, because of Indians that
reside fairly heavily in their districts.

Idon’t think that we inthis House should
be singling ourselves out to support an
order for any particular group or persons
in this State. We are here to represent, and
I hope we represent all the people of
Maine.

The Indian Representatives appear
before the appropriate committees where
the bills are being heard as other people do
in this State, as other special interest
groups do. But unfortunately, the other
special interests groups are not as well
provided for as the legislature provides for
the Indians. I might say that they are
allowed 30 trips here to the legislature to
speak in behalf of their bills. They are
allowed telephone privileges. They are
allowed a small compensation for
themselves to be here. I think it is $2,000.

I don't believe that this legislature is
unrealistic in its approach and care for the
Indians. They have a special bureau, and
they should have. That bureau is well
manned and it is well financed. They
present their arguments to the various

committees in the legislature that deal
with Indian bills.

I ask this House to not support the order.
It isn’t that we are not in tune to like or
dislike the Indians — that's not true at all.
You are here to represent them as you are
here to represent everybody else in this
State. I hope that this House will not
;u(;)pon the order, and I move for its
indefinite postponement.

The SPEAKER: The gentleman from
Bangor, Mr. Kelleher, moves for the
indefinite postponement of this House
Order.

The Chair recognizes the gentleman
from Enfield, Mr. Dudley.

Mr. DUDLEY: Mr. Speaker and
Members of the House: I rise to support
the motion for indefinite postponement for
many reasons. I think I can speak
authentically about Indian people. I
represent the Town of Milford here, which
has almost as many Indians as there are
on the Reservation. I have represented
them for ten years. I find them very nice
people to represent, and I have had no
problems with them. I didn't think they
were unreasonable. I think we are the
people that sometimes get unreasonable
when we say there are a thousand Indians
— this was the figure given here this
morning — there are a thousand that claim
to be Indians. They are the Indians by
legislation of this House or the Indian
Council puts them on the Council on this
registry. But there are not a thousand
Indians by birth in this State, I am sure.

Another figure was given here — 65
percent of them are unemployed, and 65
percent of them will always be
unemployed, because in my opinion they
don’t want to work. I have hired them on
many occasions in the past. One or two
days is about the limit on my payroll. They
wouldn’t show up after that. There are a
few that want to work, and they are
working. Those are not the ones we deal
with. We send a delegation, we'll say, up to
0Old Town to meet the Indians and we get
up there about ten o’clock in the forenoon
and the legitimate ones are the ones that
want to work and they’re working. They
get home at five o’clock, so we see the ones
that are not working, and in some cases,
not all cases, quite a few don't want to
work.

I can take you back into a little history in
the House because I have been here a long
while. It is true, they did at one time sit in
the House, but at that time they didn’t vote
for a representative. Now they vote for a
representative. They elect Mr. Binnette
from Old Town, Mr. Mills, and they are
two of the most able legislators, in my
opinion, in the House. They have got a lot
of seniority here, they know their way
around, and they have done well for these
people. What I am trying to tell you, in the
old days, they didn’t vote for a legislator,
but they do vote for a legislator now.

I would like to bring you up to date a
little further. We had a Democrat
candidate, an Indian fellow, Cliff Francis.
He ran twice for the legislature and he is
one with more Indian blood than the
average. Perhaps that's the reason he
didn't get elected. But let me tell you, he
lost the election by some eight or nine

_votes. 1 came down to the recount with

him, and we found that he didn’t carry Old
Town Island. We also found that his own
people, 34 of them didn’t vote for either
him or his opponent and that he didn’t
carry the Island. Now, this was in a
general election, and he lost by a very
small margin. So my thought in that vein
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was that they if they had really wanted an
Indian Representative in the tlouse m the
place of one of us, they had a chance to do
it, because they either didn't vote for him
at all or they voted against him and
perhaps its because he is a real Indian.
There were quite a lot of them that voted
that were obviously Indian by legislation.

My second thought on this is, if we seat
minority groups, I would like to see the
House smaller not bigger, and if we do that
I represent a lot of minority groups and I
wou?d like to think that I am doing the very
best I can for all of them. I can think and
you can, if you stop and think a minute, of
quite a few minority groups that you must
represent, and if we let one group in, then |
am going to feel obligated to let the others
have a seat also, because they would have
a legitimate right to be seated in the
House. :

The Indian people that we pay
compensation to lobby, they are the only
lobbyists, if we stop and think about it, that
we actually pay the State of Maine pays.
The other lobbyists are paid by somebody.
not by State funds like us. I feel very
strongly that this order should not pass
and so I support the motion.

, 1 am not going to take any more of your
time, but I live pretty close to these people
and I have some very good Indian friends.
and if you really want to know something
right down to earth about them, come see
me and [ cantell you a lot more.

The SPEAKER: The Chair recognizes
the gentleman from Bangor, Mr.
Ingegneri.

Mr. INGEGNERI: Mr. Speaker, Ladies
and Gentlemen of the House: I am perhaps
a little presumptous and go against two or
three veterans. I must confess that I did
not go into this issue deeply with Mrs.
Kany, and my popping up is strictly
spontaneous. When the gentleman from

field, | believe it is, sgoke, two phrases
came to my mind, phrases that any
legislature or any congress ought to be
ashamed of. One is, benign neglect. We all
hear how Mr. Nixon's top administrator
used that expression with reference to the
blacks. He used it in an intellectual sense
and. yet, it displayed something that was
very deep — would show that we all know
what you are fearing but we feel that if we
kindly leave you alone, you will build
yourselves up, you will pull yourselves up
by the bootstraps and get to where we are.

In that very thought there is a feeling of
superiority. When the gentleman from
Enfield spoke, he used the expression,
“‘there are 65 percent unemployed, but
they always want to be unemployed.”’ |
just can’t understand how somebody could
assume that somebody wants to be
unemployed or wants to live at about 25
percent of the living allowance that ali of
us or the average person has.

Then the expression that we represent
everybody, and why should this minority
be singled out among all others? Very
simply, I think there is not a4 minority; it is
anation. It is a nation that was here before
we were here. How best can we express the
gratitude of the hospitality which they
showed us hundreds of years ago when
they welcomed the explorers to these
shores than by us showing them the
hospitality of this chamber?

The SPEAKER: The Chair recognizes
the gentleman from Cape Elizabeth, Mr.
Hewes.

Mr. HEWES: Mr. Speaker, Ladies and
Gentlemen of the House: Speaking as an
individual representative from Cape
Elizabeth, I support the motion of the
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gentleman from Bangor, Mr. Kelleher, to
indefinitely post pone this order.

The founding fathers of this country had
a battle cry: ‘‘Taxation without
representation.”’ | submit that this order
would provide double representation with
less than adequate taxation, because there
is a representative representing
everybody in the State of Maine presently.
The State was divided into 151 Districts by
the court just a year or so ago.

1 was here in 1967 when the change was
made that allowed the residents ol the
Indian Reservation to vote back in 1967,
and that is the case now. I don’t think it is
right to discriminate in favor of any group
or against any group, I believe in equality
of all people irrespective of their color,
race, creed, national origin or
background.

I' would like to point out further that in
England they have a House of Lords.
There are certain people who do inherit a
right to sit in a certain parliamentary
body, but that is not the case here. In the
legislature we all run on our own merits
and are elected or defeated accordingly.
If, in fact, we were going to let anyone sit,
it would seem to me that former
governors-we have two ex-governors in the
state who served fifteen years as governor
of this state, and neither one of them has
been around here since January 2 as far as
I know. If you are going to seat anyone,
perhaps you ought to seat ex-governors or
someone like that.

What need is there for this legislation? I
submit there is no need. I submit further
that there has been no violation of any
treaty. The gentlewoman from Waterville,
Mrs. Kany, very graciously gave me a
copy of the Indian Tribal Treaties this
morning, and I don’t see of any treaty
violations. If we owe anything because of a
breach of contract, a breach of treaty, 1
don’t think it is here. There is no treaty
that I know of that says that any Indians
will be entitled to two seats in the Maine
House of Representatives, speaking or
otherwise.

I am not criticizing individuals who
might be seated; I am sure they are very
cultured. intelligent and dedicated and
very fine people, but I just feel that to
discriminate in favor of any group right
now is also discriminating against all our
constituents. I am opposed to
discrimination and 1 hope that you will
vote in favor of the indefinite
postponement motion made by the
gentleman from Bangor, Mr. Kelleher.

The SPEAKER: The Chair recognizes
the gentleman from York, Mr. Rolde.

Mr. ROLDE: Mr. Speaker, Ladies and
Gentlemen of the House: I rise today to
support the order of the gentlewoman from
Waterville and to oppose the motion for
indefinite postponement of the gentleman
from Bangor. I do so in several capacities.

t, there are my own personal feelings
as to the justice of this particular action in
Seating the Indian representatives to the
legislature. Secondly, it was quite clear in
our Democratic caucus the other day that
a stronlg majority of the Democrats in the
House favor Mrs. Kany's order. So in my
role as majority leader, no matter what
my rersonal feelings might have been, 1
would have, in any case, supported the
Position that the Indian Representatives
should be seated. Our Democratic
platfqrm has called for this on several
occasions.

anaﬁly, however, my feelings are

at this question is not a political one nor
even a great emotional issue although

there are strong emotions involved. To me,
itis simply a practical matter.

1 would like to quote verbatim from the
statute that establishes the Indian
Representatives. It reads, ‘‘The member,
of the Penobscot Indian Tribe and a
member of the Passamaquoddy Indian
Tribe elected to represent his tribe at the
biennial assembly of the legislature shall
receive a compensation of $1,500 for such
attendance and travel at each legislative
session for 20 trips to and from his place of
abode at the same rate the state employees
receive, an allowance for meals and
housing expenses as any other member of

the Senate and House of Representatives -

for 20-days attendance at each legislative
session."” So there we have written into the
laws of the State of Maine the fact that the
Maine Legislature has accorded a special
significance to the two Indian tribes of
Maine, accorded to no other group in the
state to the extent that these two tribes are
allowed under the law two special
representatives at the legislature and a
state expenditure in excess of $3,000 is
provided for them, and then it is left at
that. What a complete half measure thisis.

We spend more than $3,000 of the
taxpayers’ money paying for special
Indian Representatives to the legislature
and then we really don't let them
accomplish their jobs. We don’t let them
sit in this body and speak on matters of
importance to them. We don’t let them
serve on appropriate committees and put
in needed etfort on bills that affect them.
We don't, in fact, require anything of them
for this expenditure but, rather, we treat
these Indian representatives in a unique

- fashion as sort of state subsidized lobbyists

who are kept behind the glass partition in a
limbo that isn’t even fair to them nor to us.

Opponents of this order agree that the
Indians should not be seated, because to do
so would be discriminatory against all
other minority groups in Maine. Yet those
who argue in this fashion should have the
courage to carry their logic to an even
farther conclusion, which is that if it is
discriminatory to seat Indian
Representatives then it is also
discriminatory to have Indian
Representatives and they should be
working to repeal the law that establishes
Indian Representatives.

For my part, I believe that as long as we
have Indian Representatives established
by law and funded by the taxpayers'
money, they should be seated and given all
of the appropriate opportunities to
contribute to our proceedings.

So | ask you to consider this question, not
on the basis of emotion, but whether in
your own minds you find any logic in

‘establishing Indian representatives by

statute as a unique legislative entity and
then not allowing them to function to the
fullest extent possible?

Mr. Speaker, I ask to have the vote taken
by the yeas and nays.

The SPEAKER: The gentleman from
York, Mr. Rolde, has requested a roll call
vote.

The Chair recognizes the gentleman
from Eastport, Mr. Mills.

Mr. MILLS: Mr. Speaker, Ladies and
Gentlemen of the House: For over ten
years, 1 have represented two Indian
Reservations in the old district that 1
formerly represented. I now have one
Indian Reservation left, but that is not the
important point. The important point here
is that we deal with our Indian Reservation
as a nation of people who are peculiar unto
themselves for their own culture. It would
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be very difficult for any of us here to
understand their type of culture, but it is
very clear, it is traditional, it is historical,
and it reaches back into time.

There is no question that under the
American Revolutionary War and such
that the Indians were a great asset to the
new country developing. It is in their
history; it i1s in their graveyards dowr
there on the reservation. If any of us were
down there and were to go through one of
those Indian cemeteries and see the
creditation on those headstones of the¢
services these people have performed
they have been one of the strongest allies
this country ever had.

Not to have progress up to ten yecars
back and the conditions that [ found when |
became a member of the legislature. Wher
I went on these reservations I found shacks
that you wouldn’t keep a pig in. There was
no water, no sewerage, no nothing
Everything was dumped out into the
middle of the streel. Their clothes wer:¢
doled out to them by an Indian agent from
the State of Maine who, incidentally,
retired a very rich man from that job.

To move it along into what we started t«
accomplish in the 102nd and th«
succeeding legislative sessions, there was
a great deal of thinking done here in
Augusta. There was a great deal of action
taken on the petal level, not anything tha
was flamboyant, but what do you do to helj
these human beings?

The first bill 1 introduced went in for
$5,000. It was to establish water on the
Indian reservations. There was one pipe tt
serve the whole reservation with a fauce
to it that had to be thawed out in the winte:
time. I was instrumental in introducing a
bill here that went through to establish
water and sewerage on the India:
Reservation. There was quite ai
argument, a lot of debate. It was u
long-winded deal, and when it was
accomplished here and the legislature had
approved it — and this was a known fact
and accomplished and constructed on th
Indian Reservations in the State of Main.
— then I did get the surprise that 1 had
never expected, the letters that came to
me from doctors all over the United States
some from Canada, praising what ha
been accomplished by the Mainc.-
Legislature. The fact of it was that the
Indians in their poverty and their pitiful
conditions were known carriers of viru
diseases.

To let you know exactly how this thin,
worked, if a disease broke out on an Indian
Reservation in all the filth that was
accumulated there, -- to the Indian way ¢
thinking, one person dying, that is nothing
two persons dying, that is nothing, bu.
when three or four or seven more get sick,
they start packing up and they leave
between two and five in the morning to a
parts of the United States and over int
Canada. According to the America..
Medical Association, this was the thing
that had been plaguing the physicians for a
long time, these people being carriers ¢
violent diseases. These were the type ¢
letters that I received from the doctors.

As you move along on this thing over a
ten-year period of time — 1 could stand
here and talk all day if my voice woul
hold out, but I don’t think it would - by
where we stand here today is not whether
represent the Indians or who represents
them or anything else. You are dealing
with humanity. What has been going on th
past ten years with the Indians in Maine |
the fact that they have their own trib;
laws. Some of the clearer thinking Indians
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who have recently been cducated have
found that their tribal laws can be
corrupted by a pang that violently take
control on the reservation. These things 1
hear and nobody in this House probably
hears them, but to bring this along up to
date, what we have been doing in the past
ten years through the Department of
Education, Health and Wellgre, various
agencies and everything else, is to
establish each Indian reservation as a
separate community in village form unto
itself. This has come a long ways. We now
have good schools. We have school
committees. We have people there that are
now trained and people are capahle of
making their own decisions.

Personally, I can see no harm in this
legislature, in a4 moment of humanity
towards the Indian tribes, so called, but
they are in treaty with the State of
Massachusetts back before 1820 when the
State of Maine became a state unto itself
and accepted the responsibilities that were
incumbent on the State of Massachusetts.
It is down in our Law Library downstairs.
Glen Starbird, Associate Commissioner of
Indian Affairs, he knows where these
records are and he knows more about
Indians than they know about themselves.

I am not going to bore you with any more
of these things I have been through, but I
am going to say this — I see no reason why
we shouldn’t seat these Indians and let
them speak on their own Indian affairs
when there are bills here for them to
consider or us to consider, as they are
doing it without a vote. This cannot be done
because it violates the United States
Supreme Court Rule.

The SPEAKER: The Chair recognizes
the gentlewoman from Owls Head, Mrs.

ost.

Mrs. POST: Mr. Speaker, Ladies and
Gentlemen of the House: I was not
planning to speak to this order today but
feel that I would like to mention or point
out that the debate that has gone on so far
in this House is maybe a perfect example
of the reasons why Mrs. Kany's order
should indeed be passed.

Earlier in the debate, we heard charges
that Indians don’t work or don’t want to

work.

We heard charges that most likely the
Indian people don’t care if they have
representatives in this House or don’t want
representatives, and although the Indian
representatives, which the State of Maine
are paying for, are standing here today
behind the glass, they themselves are not
able to refute these charges. I think it is
this kind of situation that needs to be
changed and I ask you to vote against Mr.
Kelleher's indefinite postponement.

The SPEAKER: The Chair recognizes
the gentlewoman from Auburn, Mrs.

wis.

Mrs. LEWIS: Mr. Speaker, Ladies and
Gentlemen of the House: I am not
speaking for or against this order, but I
merely call your attention to the
Constitution of the State of Maine, Section
Two, it would be on page 8 in the Register
and also Section 4, and I wonder if this
shouldn’t be a constitutional amendment
to increase cur numbers to 153 inasmuch it
very specifically says, *‘151 members."

I also would mention for the benefit of
some of the new members that we have
had an Indian. He wasn’t a representative
of the Indians, he himself, was an Indian,
Ross Dyer, who was here in the last
session, a representative from Strong.

The SPEAKER: The Chair would advise
the members of the House that the

Attorney General, James Erwin. ruled two
vears ago that it would not be a violation of
the Constitutwn if our cules were amended
to add Indian representation.

The Chair recognizes the pentleman
from Lewiston, Mr. Julbert.

Mr. JALBERT: Mr. Speaker; Ladies
and Gentlemen of the House: | dislike
intensely this type of debate on the floor of
this House. | panicularlg' dislike getting up
this morning because of my own personal
feelings for the gentleman from Bangor,

Mr. Kelleher, and the gentleman from.

Fnfield, Mr. Dudley. [ might say in
passing that as far as Mr. Dudley is
concerned, when he talks about people that
don’t work, he certainly doesn’t mean
himself because he is a three-shift man. He
will be the first one to admit. And I am not
out of order, Mr. Speaker.

When 1 was a member of the minority
back in 1945 — and 1 am not speaking now
as a member of the majority party in the
House, 1 am talking about my own
background, an American of Canadian
ancestry. In 1945 [ was in the minority. A
very short while ago in a discussion with
my very lovely lady from Pemaquid, a
good solid “Worp,” I informed her that if
you would tie up all the Americans of
Italian ancestry, the Americans who call
themselves Anglo-Saxons who are our
so-called Worps, and I love them, the
Americans of Greek ancestry and
Americans of Polish or Lithuanian
ancestry and so on, if you tie it all up and
then us old Americans of Canadian
ancestry group ourselves together, we are
in the majority.

I don't consider myself any better than
anybody else. I have never been maligned
since [ have been here in 1945. Nobody has
ever been maligned since I have been here
in 1945. Nobody has ever thrown anything
at me as far as my background and my
ancestry is concerned. If they did, they
would hear from me and find out that I was
in pretty good voice. We are not giving
anything here to them that they didn’t
have before. .

I can recall working for a governor back
in the thirties and three was an Indian
sitting right in that corner seat. As a
matter of fact, if my memory serves me
right, there were two of them, and I think
it stopped in 1939.

I might state to my good friend from
Cape Elizabeth, Mr. Hewes, that things
have changed since 1874. I am going with
my leader.

The SPEAKER: The Chair recognizes
the gentleman from Old Town, Mr.
Binnette.

Mr. BINNETTE: Mr. Speaker, Ladies
and Gentlemen of the House: I would be
remiss in my duties if I didn’t get up here
as the representative of the Indians of the
Penobscot Tribe and if I didn’t try to
express my thoughts on this matter.

I have a great deal of respect for my
Indian brothers and sisters, as I have lived
across the river from their Reservation for
over 70 years. | have had many occasions
they have been to my place and they are
most welcome. As a matter of fact, I would
rather have some of those Indians sit in my
home than some of the Democrats in my
town.

I think we try to represent these people
to the best of our abilities. My friend
Senator Sewall, who lives across the river
also, he has been highly in accord with me
on a lot of measures which pertain to the
Indians. We try to do what is right for
them, and whenever they need help we are
right there to help them. We will do
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anvthing we can. | am speaking for
Senator Sewall, He has assured me that
anything that they need, he will do
everytinng i his power tosee that they ged
it Edon't know what is potg to be witnesdat
they sit up here, There ts no question about
it; they have no vote. They do have a right
to come to us as their representatives and
we will listen to their ideas. As a matter of
fact, I have a lot of bills that are going to be
presented before this body and I hope you
will give me support on it because it is
something that pertains to their laws
which they would {ike to have corrected.

I also believe that they should be entitled
to sit on the committees in regard to
Natural Resources so they could ask the
questions that pertain to their tribes,
whatever it is. So those are the thoughts
that I have in there but I don’t believe in
this order. I think we can accomplish as
much without the order. :

I think our majority leader said it was in
the platform, I agree. There are a lot of
things in the platform that I am not going
to go onto, I will tell you that right now. 1
really believe that it is entirely up to every
member’s mind or thoughts as to how they
feel in this regard. If it is of a benefit for
these people, well and good but as far as 1
can see, I will repeat it again, I don’t see as
it is going to be anything to their benefit to
be allowed to sit down there. I think they
could gain far more by contacting various
legislators in regard to some of their
measures and I certainly hopd that this
debate has not created a difference for
these people.

I have been reading about these
drumbeats and all that sort of stuff. I
haven’t had a drumbeat from any of those
people over there in regard to having a
seat, but I have heard on many occasions,
many an evening, the beating of drums on
some other things.

The SPEAKER: The Chair recognizes
the gentleman from Bangor, Mr.
Henderson.

Mr. HENDERSON: Mr. Speaker, Ladies
and Gentlemen of the House: I rise to
oppose my good friend, the gentleman
from Bangor, Mr. Kelleher's motion of
indefinite postponement.

I would like to call the attention of the
House to a recent report of the Maine
Advisory Committee to the U.S.
Commission on Civil Rights which had to
do with the condition of Indians in the State
of Maine, and that report was not a very
happy one. I suppose if we consider
ourselves the representatives of all the
people of Maine, including the Indian
people, I think we have to feel to the extent
that we could have done anything about it,
we haven't done a very good job. I don’t
have the report but only news reports of it.
It says it points to a long and tiresome
struggle against the insensitivity of
agencies and the carelessness of men in
power. It should have said ‘‘and women™’
—tothe needs of the Indian people.

In addition, it went on to describe the
problems of housing and others that we are
well aware of, but one of the things it did
point out was that many programs that are
developed for the Indians are those in
which they are not consulted. There was a
recent program set up by the Community
Action Program in the Penobscot and
Piscataquis area requesting funds for
children and other youth services for
individuals in the area including Indians.
It was only after they got the funds that
someone asked them if they had consulted
the Indians as far as the way these funds
are going to be used and they said no. But
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they hadn’t even got any input from that
community.

1 hope that we can be a little bit broader
in that kind of decision that we have to
make and get that needed input.

The SPEAKER: The Chair recognizes
the gentleman from Brewer, Mr. Cox.

Mr. COX: Mr. Speaker, Ladies and
Gentlemen of the House: [ have been
listening to this debate, which seemns to me
to have gone on too long. I have just
written a little summary of the differences
of this group from the other minority
groups which exist in our State, and the
point has been raised that this is just
another minority group. This is not just
another minority group. This group has
territory assigned by law to this group as a
group. They have their own laws; they
have their own culture. How can a
member ol the Anglo-Saxon majority
effectively speak for this minority with
any deep knowledge of their problems?

The SPEAKER: The Chair recognizes
the gentleman from Enfield, Mr. Dudley.

Mr. DUDLEY: Mr. Speaker, Ladies and
Gentlemen of the House: I will be very
brief. I don’t think I was understood very
clearly when I was before you before when
I tried to point out that prior to 1946 or a
certain date — I think it was about then —
when they did sit in the House, at that time
they were not in the legislative district.
They didn’t vote for a legislator. Today
they do. I think there is some discrepancy
when you say one man, one vote. The
federal court — we didn't say that, the
Maine court didn't say that, the federal
court said one man, one vote. From that
point on we tried to divide these districts
equally. These Indian people do now vote
for a legislator. Prior to that they didn’t;
they didn't have a man in the house. That
is the difference between then and now.
They do vote for a legislator. I assume for
a minute that they elect Mr. Binnette and
they elect the man from Eastport, Mr.
Mills, then if we seat two more men and
there are only a thousand Indians, this
doesn't prescribe to the federal court order
of one man, one vote. Then there will be
one thousand Indians who have four
legislators in the House.

The SPEAKER: The Chair recognizes
the gentlewoman from Waterville, Mrs.
Kany.

Mrs. KANY: Mr. Speaker, Ladies and
Gentlemen of the House: Once again, we
are in no way talking about granting
voting privileges, as the representative
from Enfield just implied we do. We don't
have treaties with any of the other
minorities and with their heirs forever. as
stated in the treaties. I was wondering if
the gentleman from Enfield really
believes that only 35 per cent of the Maine
Indians are interested in working? I have a
different understanding of that.

Also, the gentleman from Cape

Elizabeth was wondering about the treaty
violation and, of course, there is litigation
in the courts at this time because of treaty
violations.

Just one more comment and that is, does
the representative from Old Town really
believe the Indian Representatives can be
as effective without speaking on
legislation affecting them while standing
at the back of this house? I think this is a
Question of dignity.

The SPEAKER: The Chair recognizes
the gentleman from Old Town, Mr.
Binnette. :

Mr. BINNETTE: Mr. Speaker, Ladies
and Gentlemen of the House: In answer to

the gentlewoman from Waterville, she
makes reference in regard to what I said
about the Indians being able to contact
other people. | can tell you from my past
experience, and [ have been here many
years, many a legislator haven't gotten up
and spoken on some measure, but he has
had advice from out in back of the hall and
it has been very good and valuable advice.
he SPEAKER: The gentleman from York,
Mr. Rolde, has requested a roll call vote.
For the Chair to order a roll call, it must
have the expressed desire of one fifth of the
members present and voting. All those
desiring a roll call vote will vote yes; those
opposed will vote no.

A vote of the House was taken, and more
than one fifth of the members present
having expressed a desire for a roll call, a
roll call was ordered.

The SPEAKER: The pending question is
on the motion of the gentleman from
Bangor, Mr. Kelleher, that House Order
relative to amending House Rules to Seat
Indian Representatives be indefinitely
postponed. All in favor of that motion will
vote yes; those opposed will vote no.

ROLL CALL

YEA: Ault, Berry, G. W.; Berube,
Binnette, Birt, Bowie, Byers, Carter,
Conners, Curran, R.; Dudley, Durgin,
Dyer, Farley, Farnham, Finemore,
Fraser, Garsoe, Gould, Gray, Hewes,
Hinds, Hunter, Hutchings, Immonen,
Jackson, Jacques, Kauffman, Kelleher,
Littlefield, Lizotte, Lovell, Lunt, Mackel,
MacLeod, Maxwell, McMahon, Morton,
Perkins, T.; Peterson, P.; Pierce,
Rideout, Shute, Strout, Stubbs, Susi, Tarr,
Teague, Torrey, Twitchell, Walker.
Webber.

NAY: Albert, Bachrach, Bagley,
Bennett, Berry, P. P.; Blodgett,
Boudreau, Burns, Bustin, Call, Carpenter,
Carroll, Chonko, Churchill, Clark,
Connolly, Cooney, Cote, Cox, Curran, P.;
Dam, Davies, DeVane, Doak, Dow,
Drigotas, Faucher, Fenlason, Flanagan,
Goodwin, H.; Goodwin, K.; Greenlaw,
Hall, Henderson, Hennessey, Higgins,
Hobbins, Hughes, Ingegneri, Jalbert,
Jensen, Joyce, Kany, Kennedy, Laffin,
LaPointe, Laverty, LeBlanc, Leonard,
Lewin, Lewis, Lynch, MacEachern,
Mahany, Martin, A.; Martin, R.;
McBreairty, McKernan, Mills,
Miskavage, Mitchell, Morin, Mulkern,
Nadeau, Najarian, Norris, Palmer,
Peakes, Pelosi, Perkins, S.; Peterson, T.;
Post, Powell, Quinn, Raymond, Rolde,
Rollins, Saunders, Silverman, Smith,
Snow, Snowe, Spencer, Sprowl, Talbot,
Theriault, Tierney, Tozier, Truman,
Tyndale, Usher, Wagner, Wilfong,
Winship, The Speaker.

ABSENT: Carey, Curtis, Gauthier,
Kelley.

Yes, 52; No, 95, Absent 4.

The SPEAKER: Fifty-two having voted
in the affirmative and ninety-five in the
negative. with four being absent, the
motion does not prevail.

The pending now before the House is,
shall this House Order receive passage?

Mr. Finemore of Bridgewater requested
aroll call vote.

The SPEAKER: The gentleman from
Bridgewater, Mr. Finemore has requested
the yeas and nays. For the Chair to order a
roll call, it must have the expressed desire
of one fifth of the members present and
voting. All those desiring a roll call vote
will vote yes; those opposed will vote no.

A vote of the House was taken, and more
than one fifth of the members present

At

having expressed a desire for a roll call, a
roll call was ordered.

The SPEAKER: The pending question
on House Order to Amending House Rul
relative to Indian Representatives. All in
favor of this House Order receiving
passage will vote yes; those opposed w

vote no.
ROLL CALL

YEA — Albert, Bachrach, Bagley.
Bennett, Berry, P. P.; Berube, Binnette.
Blodgett, Boudreau, Bowie, Burns, Busti
Call, Carpenter, Carroll, Chonk
Churchill, Clark, Connolly, Cooney, Cot
Cox, Curran, P.; Dam, Davies, DeVane,
Doak, Dow, Drigotas, Durgin, Farley,
Faucher, Fenlason, Flanagan, Frasc
Goodwin, H.; Goodwin, K.; Greenla:
Hall, Henderson, Hennessey, lobbin
Hughes, Hutchings, Ingegneri, Jacques,
Jalbert, Jensen, Joyce, Kany, Kennedy.
Laffin, LaPointe, Laverty, LeBlan
Leonard, Lewin, Lewis, Lunt, Lync
MacEachern, Mahany, Martin, A
Martin, R.; McBreairty, McKernan, Mills,
Miskavage, Mitchell, Morin, Mulkern,
Nadeau, Najarian, Norris, Palme
Peakes, Pelosi, Perkins, S.; Peterson, P
Peterson, T.; Post, Powell, Quin)
Raymond, Rolde, Rollins, Saunders.
Silverman, Smith, Snow, Snowe, Spencer,
Sprowl, Talbot, Theriault, Tierney, Tozie
Truman, Twitchell, Tyndale, Ushe
Wagner, Walker, Webber, Wilfon;
Winship, The Speaker.

‘NAY — Ault, Berry, G. W.; Birt, Byers.
Carter, Conners, Curran, R.; Dudle:
Dyer, Farnham, Finemore, Garso:
Gould, Gray, Hewes, Higgins, Hind
Hunter, Immonen, Jackson, Kauffman,
Kelleher, Littlefield, Lizotte, Lovell,
Mackel, MacLeod, Maxwell, McMahor
Morton, Perkins, T.; Pierce, Rideou
Shute, Strout, Stubbs, Susi, Tarr, Teagu:
Torrey.

ABSENT — Carey, Curtis, Gauthier,
Kelley.

Yes, 107; No, 40; Absent, 4.

The SPEAKER: One hundred and seve
having voted in the affirmative and forty
in the negative, with four being absent, the
motion does prevail.

The SPEAKER: The Chair at this time
would recognize in the back the
Representative of the Penobscot Tribe
Ernest Gosselin and would assign him t
seat No. 152.

The Chair recognizes the Representative
from the Passamaquoddy Tribe, Joseph
Nicholas, and would assign him to seat Ne
61.

Thereupon, the Sergeant-at-Arms an
Assistant Sergeant-at-Arms escorteu
Indian Representatives Ernest Gosselin
and Joseph Nicholas to their respective
seats on tﬁe floor, amid the applause of th
House.

Mr. Dam of Skowhegan was granted
unanimous consent to address the House.

Mr. DAM: Mr. Speaker, Ladies an
Gentlemen of the House: I did hav
prepared what I refer to as a ripper in the
speech, but I did receive a note a little
while ago saying that there might have
been a misunderstanding between myse!
and the man on the second floor, namely
the Governor.

Last November, the people elected a
man that called himself an Independent.
Since I am not using my ripper, I have ga
to rely sort of on what comes into my head
because I have said I would tone it dowr..
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Email Summary of Conversation with Congressman Faleomaveaga,
Territorial Delegate from American Samoa



Clark, Jon

To: Indian Committee

Cc: IndianServicelist

Subject: Congressman Faleomaveaga

Members, Tribal Gov. Rep. Study Comm.:

Reminder: next meeting scheduled for
Wed., Nov. 17, 9:00 -2:00
Judiciary Comm. Room.

I had a long and very interesting telephone conversation this morning with Congressman Faleomaveaga, the
territorial delegate from American Samoa. Here is a summary of the information he provided me.

Each territory has its own unique history and legal status; this history and legal status affects how people within the
territories view the non-voting status of their delegates. In every case, the territorial delegate is the only
representative which the territory has in Congress.

Because the 3.8 million citizens of Puerto Rico are U.S. citizens and pay federal taxes, there is some discontent in
Puerto Rico that the territorial delegate does not have full voting rights. The situation is similar in D.C. which has a
population of about 600,000; interestingly, this population is about that of a congressional district. The delegate from
D.C. has been fighting for some time, so far unsuccessfully, to provide D.C. citizens with a vote in Congress.

Residents of American Samoa are considered U.S. nationals: they are not U.S. citizens but are deemed to have
pledged their allegiance to the U.S. They do not pay federal taxes. The population of American Samoa is about
60,000; in addition, there are another 140,000 Samoans scattered over the contiguous states which Congressman

Faleomaveaga includes among his constituency (some of these vote by absentee ballot in the Samoan election for
Congressional Delegate).

He indicated he is very grateful to have a vote in committee (he serves on International Relations). He noted that a
delegate, if so appointed, could serve as chair of a committee. He feels Congress has "come a long way" from the
days when delegates were not allowed a seat at the table (the right to serve on and vote in committee was granted in
the 70s). When 1 asked specifically how he felt about not having the vote in the House, he indicated that because
Samoans don't pay federal taxes, this arrangement is perhaps "fair enough.” He also noted that since most of the
important work is done in committee, he is able to accomplish much with his committee vote.

He noted that when the U.S. Senate converted what used to be the Select Committee on indian Affairs into a
standing committee, it provided a better, more permanent forum for consideration of Indian affairs. He noted that the
chair of that committee is Senator Ben Nighthorse Campbell of Colorado (the only American Indian presently serving

in either the House of Representatives or the United States Senate). He noted that there is no standing committee
on Indian Affairs in the House. ' :

Congressman Faleomaveaga is very pleasant and responsive, and I'm sure he would be happy to try to answer any
follow-up questions members might have.

He mentioned that if the committee wished to have more information on the territorial delegates and their history, the
committee might ask one of the members of Maine's congressional delegation to submit the request to the
Congressional Research Service. A request for expedited research would probably result in a report issued in a
couple of weeks. (Reminder: In the first package | distributed o the committee -- back in August -- there is a copy o
a 1997 CRS "Report for Congress" which provides a history of territorial delegates. You may want to take another
look at that report before deciding whether you would like further information.)

i hope this is helpful. 1f you have any questions, please don't hesitate to contact me.

Jon

cc: Interested parties
Page 1





