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REPORT.

To the Honoreble Governor and Council of the State of Maine :

I have the honor to submit the following as my Report for the
official year ending October 31, 1872:

In accordance with the requirments of law, I have in the two
previous reports which I have made, submitted suggestions of
changes and improvements in the criminal law of the State,
These snggestions have met with an opposition which was antici-
pated. As the Legislature is constituted, members naturally turn
to the lawyers of the House and Senate when any change of law
is suggested, and feel disposed to accept their views. Unfortu-
nately prosecuting officers are excluded by their office from mem-
bership, while the lawyers who are members having to do with
criminal law only in the way of defending criminals are insensibly
biased against anything which tends to render the punishment of ©
their clients more certain. I say ‘‘insensibly biased’’ because -
that expresses the nature of the opposition. My experience leads -
me to believe that exceedingly few, if any members of the pre--
fession would consciously stand in the way of improvements in the
law from any unsuitable motive. On the other hand, prosecuting -
officers are similarly liable to be influenced by their relations to
criminals, yet ¢f course not to so great an extent, for one who .
represents the State ought to be desirous only of justice, and :
after he has done his duty is no more interested in the result than
any other citizen, and consequently has few temptations to mis-
lead him. One great difficulty, therefore, in the way of change is .
this, when these questions are discussed, the Legislature, owing
to the absence of one side hears only the disadvantages of the
measure proposed and not its benefits. Those who are present:
can speak and everybody hears. A report nobody is likely to -
read if he can help it.

The suggestions referred to I do not purpose to discuss again,
having fully stated my views and reasons in my two preceding
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reports. I therefore content myself with recommending the pas-
sage of the following bill, with some explanations as to its pur-
port:

AN Acr Revamiye 10 REcoenizances aNp Trstimony.

Be it enacted by the Senate and House of Representalives in Legis-
lature assembled, as follows :

Secrion 1. The supreme judicial court in session in each county
shall appoint from the number of justices of the peace for that
county, one or more commissioners whose duties and powers shall
be as prescribed in the following section, and who shall hold office
at the pleasure of the court.

Secr. 2. When a person is confined in a jail for a bailable
offience or for not finding suretics on a recognizance, any commis-
sioner appointed under this act on application may inquire into
the case and admit any such person to bail, and exercise the same
power as any justice of the supreme judicial court can, and may
issuc a writ of habeas corpus and cause such person to be brought
before them for this purpose, and may take such recognizance.

Seer. 3. Section thirty-four of chapter ninety-nine of the revised
statutes is hereby repealed, but such repeul shall not take effect
in any couuty until a commissioner or commissioners have been
appointed under this act.

[As the law now stands, any two justices of the peace whom the prisoner may choose,
can decide oo the sufficiency of the sureties and in most cases on the amount of bail.
There are now over two thousand justices of the peace in commission in this State. In
80 wide a field the prisoner’s choice is unlimited, and it would be strange if e could not
find in the proportion allotted to his county two persons whose inexperience or unfaith-
fulness would enable him to Iay the foundation for a finnl escape from the penalties of
crime, Moreover how can we expect recogunizances to be technically correct when drawn
by men who are so liable to be unacquainted with law? The system leads to great abuse
and ought to be changed. The bill proposes to place the power in the hands of commis-
sioners selected by the court. ]

Secr. 4. Where by reason of mistake or other cause, any recog-
nizance contains conditions unauthorized by law, the recognizance
shall not thereby be avoided, but all its lawful condmons shall be
held good and enforced.

[The object of this section is to prevent recognizances from being vmmted by mere
technicalities.]

Seer. 5. Section eighty-two, chapter eighty-two of the revised
statutes is hereby amended by striking out all after the word
‘“witness ”’ in the sixth line, so that the last clause of said section
as amended shall read, ““and the husband or wife of either party
may be a witness.”’

Sect. 6. Section nineteen, chapter one hundred and thirty-four
of the revised statutes is hereby amended by striking out all after

- the word “* witness’’ in the twelfth line, so that the last sentence
of said section shall read, ‘“the husband or wife of the accused
shall be a competent witness.”’

[The fifth and sixth sections provide that husband or wife may be witnesses against
as well as for each other.]
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Loss of life by negligence on the part of Railroad Companies.—
By section 36, chapter 51 Revised Statutes, any railroad corpora-
tion, by whose negligence or carclessness, or by that of its ser-
vants or agents while employed in its business, in the exercise of
due care and diligence, life is lost, forfeits not less than five hun-
dred nor more than five thousand dollars, to be recovered by tndict-
ment found within one year, wholly to the use of his widow, &ec.
Under this section a number of cases have arisen this year and
have been tried and argued. Enough has been developed to ren-
der it evident to me that the mode- of securing compeusation for
loss of life, here given, is very unsatisfactory. There is no reason
in the world why the State should concern itself with a private
injury, further than to provide the parties with a remedy. Iere
the State provides the remedy and undertakes the suit, and does
g0 in such a manner as to embarrass what is really an action for
damages, with all the techuicalities of the criminal law. So
entirely incongruous do the intent of the law and its means of ex-
ecution appear that the Supreme Court in State vs. Grand Trunk
Railroad Company, 58 Me. 182, appear more than half inclined to
regard indictment as one form of civil action. The remedy which
ought to be provided, is an action on the case by the exccutor or
administrator of the deceased, and the amount of damages left
with the jury as in cases of injury not fatal. With damages for
loss of life limited to five thousand dollars, it will be frequently
cheaper for the railroad company to kill 3 man than to hurt him.
Among other advantages, the party really in interest will have
charge of his own case and will give to it a better care and atten-
tion than it is likely to receive under the present system, for he
can choose his own counsel and is not confined to an official whom
he would not prefer, and who may or may not take due interest in
_ his case.

Of course any change made in the law should be guarded so
that no existing rights may be disturbed.

CrviL Svurrs.

State of Maine vs, B. D. Peck and Bondsmen. The Legislature
last winter discharged two of the sureties in this case, by resolve
approved February 28, 1872. The two sureties, Neal Dow and
Jobhn B. Cummings, have complied with the conditions of the
resolve, and paid the money, ten thousand and fifty-two dollars
and twenty-two cents. As the Legislature gave no directions in
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regard to the suit, I have not felt at liberty to discontinue or dis-
miss it or make any other arrangement with the sueties, yet un-
discharged, the suit having originally been commenced by order
of the Legislature At the last law term of the Supreme Court
_the matters in relation to it still pending were argued, and the
case is held by the Court for advisement.

State by information vs. the Portland and Kennebec Railroad
Compary. This is an information in the nature of a writ of quo
warranio commenced in obedience to the requirements of chapter
51, section 30, Revised Statutes of 1857, to test the validity of
the lease of the P. & K. Railroad to the Maine Central. It was
argued in July, 1871. No decision has yet been rendered by the
Court.

State vs. Boston and Maine Ratlroad. This is an information in
the nature of a writ of quo warranfo against the Boston and Maine
Railroad, commenced because the road in a portion of York
county was not located according to the provisions of the charter
granted in 1871. The charter of 1871 authorized the company to
extend its railroad ‘“from some convenient point on its present
road in Berwick or South Berwick within this State, thence
through the towns of South Berwick, North Berwick, if necessary,
Wells,”” &c. The company, however, has located and coustructed
its road in such way as not to enter the town of South Berwick
at all. The case turns upon the construction of the charter. The
company have answered the information and a demurrer has been -
filed on the part of the State. The case will probably be argued
in July, 1873.

State v8. Cumberland and Ozxford Canal. This was a proceed-
ing commenced under chapter 233, Resolves of 1871, to determine
whether or not the defendant corporation has forfeited its chavter.
The defendant has been ordered to answer at the January term,
A.D. 1873.

CarrtanL CasEs.

State vs. Elbridge W. Reed. The defendant in this case was
convicted of murder in the first degree at the August term 1871,
of the Supreme Court in Penobscot county. Hon, Wm. H. Mec-
Crillis, his counsel, filed exceptions and a motion for a new trial.
The exceptions were argued before the full court and the motion
for a new trial was argued before Judge Cutting at the same time,
during the June term 1872, at Bangor. No decision of the case
has yet reached me.
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State vs. Joseph D. Smith. Smith was tried at Bangor during
the February term, 1872, for the murder of Thomas S. Josselyn at
Charleston. The prisoner knocked down the deceased with a club
in the evening, very near his own house and robbed him while he.
was insensible from the effects of the blows. Josselyn lived but
a few days. The case was a very clear one, and the jury found a
verdict of murder in the first degree. The prisoner was defended
by Hon. Abraham Sanborn.

State vs. Bernard Litlle. Bernard Little was tried at Rockland
at the March term 1872, for the murder of Charles H. White, at
Dix Tsland, on the second day of March. White was shot by the
prisoner while the two were zlone in the chamber of their boarding
house. Immediately afterwards Little shot himself several times in
the head and body. Owing to the weakness of the prisoner, arising
from his injuries, the trial did not take place until April 2d. The
defense was insanity. The past life of the prisoner was very fully
investigated, and several experts, including Dr. Ilarlow and Dr.
Fisher, testificd that in their opinion the prisoner’ was insane at
the time of committing the act. But the jury thought otherwise
and returned a verdict of murder in the second degree. The ver-
dict seemed to me to be a just and proper one. The prisoner was
defended by D. N. Mortland, Esq., and Gen. I. 8. Nickerson.

Slate vs. Edward S. Kirby. This case was tried in Washington
county at Machias, October term 1872, before Judge Barrows.
The crime tock place at Forest City. The deceased was struck
by the prisoner with a club in 2 manner which showed a most
wanton disregard for the sanctity of human life. The deceased
died in forty-eight hours. After the testimony was out, the
jury found a verdict of manslaughter. The prisoner was sen-
tenced to seven years in the State Prison. He was defended by
Hon. Bion Bradbury, Hon. Chas. R. Whidden and Hon. George
Walker.

CRIMINAL CASES IN THE LAW COURT.
EasterN Districr—Law TeryM, 1872.

Hancock Counly.

-

Slate vs. Charles Willey. Cheating by false pretence. Argued
by County Attorney in 1870. Exceptions sustained. Indictment
bad.

.
Penobscot County.
Slate vs. Field Murray, appellant. Search and seizure. Ver-
dict, motion in arrest and exceptions. Exceptions everruled.



ATTORNEY GENERAL'S REPORT.

State vs. Llbridge W. Reed. Murder. On exceptions and
motion for new trial. A o

State vs. Timothy Collins et al. Malicious mischief. Excep-
tions sustained. '

State vs. Hannibal G'. Coburn. Common seller. On demurrer
and exceptions. IExceptions overruled. Judgment for the State.

State vs. Muaine Ceniral Railroad Company. Indictment for
neglect to keep railroad in repair, thereby causing death of Wm.
C. Percival an employee of the corporation. Settled and Nol.
Pros. entered.

MippLe Districr—Law Term, 1872.
Kennebec County.

State vs. Jacob Bolton. Felonious assault. Law on report.
Nol Pros. ' ~

State vs. Everelt Howard, et al. Tippling shop. On demurrer.
Exceptions overruled.

Stale vs. James Shaw. Attempt to commit arson. Law on
demurrer. Argued, continued,

State vs. Levi Lashus, Nuisance on demurrer. Exceptions
overruled. .

State vs. Charles Love, appellant. Search and seizure. Excep-
tions overruled.

Slate vs. George M. Howard, appellant. Liquor Case. Excep-
tions overruled.

State vs same. Liquor case. Demurrer. Exceptions over-
ruled.
. State vs. Hiram Jeweil. Perjury. Exceptions overruled.

State vs. Olis E. Haskell et al. Burglary. On exceptions.
Argued.

Slate vs. Maine Central Railroad. Indictment for causing death
of an employee. On demurrer. Argued, continued.

Somerset County.
L

State vs. David H. Corson. .Perjury. This case was argued on
demurrer in 1871 and the indictment adjudged good. Leave to
plead over having been obtained, defendant was tried and con-
victed and the case came up this year on exceptions to rulings.

State ve. William Smith. Indictment under chapter 27, section
20, for travelling from place to place selling liquors. On demurrer,
Argued, continued.

K

.
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WesterN Districr—Law TrrM, 1872,
Oxford County.

Slate vs. Inhabitanis of Oxzford. Defective Road. Argued and
continued.

State vs. Seth W. Rowe.

State vs. same.

State vs. same.

Liquor cases. Exceptions overraled.

State vs. Grand Trunk Railway. Indictment for causing the
death of an employee. Argued and continued.

Cumberland County.

State vs. city of Portland. Nuisance. Argued and continued.

State vs. Hben Leach. Register of Deeds, misconduct in office.
Exceptions overruled ; judgment on the verdict.

Slate vs. Oliver A. Gould. Libel. Argued, continued.

State vs. David S. Mills. Larceny. Argued and continued.

State vs. Grand Trunkz Railway. Loss of life by negligence.
Countinued to be argued by counsel of parties in interest.

Slate vs. F. 0. J. Smith. Nuisance. Continuned.

State vs. Dudley S. Merrill. Gambling Ilouse, Exceptions
overruled. Judgment for the State.

State vs. Simon A. Lovali. Manslaughter. Continued.

State vs. Alice Duffie. Appellant. Keeping shop open on the
Lord’s Day. Exceptions overruled. Judgment for the State.

Stale vs. Dudley L. Merrill. Appellant. Keeping liquors with
intent to sell, &c. Exceptions overruled. Judgment for State.

State vs. Hugh Dougherty. Nuisance. Argued and continued.

State vs. Edward Gould. Nuisance. Continued to abide,

tate vs. Dudley L. Merrill. Gambling House. Exceptions
overruled. Judgment for the State.

State vs. Richard R. Hunt. Drinking house and tippling shop.
Continued to abide.

I annex the usual tables, compiled from the returns made to me
by the County Attorneys. So few reports from the County Treas-
urers have been received, that it has not been worth while to
construct any tables from them. The law in regard to these
reports ought to be made more definite.

THOMAS B. REED, Aitorney General.
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Appealed cases entered Oct T, 1872,
Indictments pending at end of year,
Appealed cases pending at end of year,
Indictwents pending Nov. 1, 1871,
Appealed cases pending Nov 1, 1871,

Indictments found Jan™ T., 1872,

-

Appealed cases pernding Nov 1, 1871,]....]....1..
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Appealed oases entered Jan. T., 1872,
Indictments found May T., 1872,
Appealed eases entered May T.. 1872,
[udictments found Seps T, 1872,
Appenied eases entered Sopt T, 1872,
Tundictments pending at end of year,
|Appealed eases pendivg at end of year,
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ATTORNEY GENERAL'S REPORT.

TABLE B.

Disposttion of. Cases during the year, and

disposed of.

condition of those not

COUNTIES.

Indictments an¢
appeals.

Androscoggin. ..
Aroostook .. ....
Cumberland ....
Franklin.......
Hancock ... ....
Kennebec .. ....
Knox...ceeuue.
Lincoln ........
Oxford..... ...
Penobseot .. ....
Piscataquis.....
Sagahahoe......
Somerset.......
Waldo.........
Washington ...\
York .oeveennne

Appeals

Tudictments ...

Appeals

Appeunls........
Appeals
Tudictments
Appeals

Appeals....
Indictments
Appeals....
Indictments
Appeals.....

Appeals....
[ndictments
Appeals
Indictments ....
Appoals

Indictments ....1..
Indictments .... 0.
Appeals. .o jo e

Appeals.. oaaei e enae]ieei]ne
Indictwents ....|..

Indictments ... ..
Appeals..oovee | e
Indictments ....{..

[ndictments ... . .}. .-
Indictments ....|..

Indictwents .... ..

[ndictments ....|..|....

Indictwments ....§.

Disposition during year

Condition at
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Appeals........}.
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ATTORNEY GENERAL'S REPORT.

Sentences from 1863 to 1873 inclusive.
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YEARS. State | County | Reform (Fine, &¢ | To be | Insane
Prison. | Jail. | School. hung. | Asylum.
49 50 1 163 ) S PO
59 83 10 169 |......e. 2
54 93 3 174 ) S PN
87 96 [ 148 2 2
43 62 9 8 )
60 88 9 143 3 1
104 94 6 150 1 1
30 41 10 113 ... PPN
60 32 5 109 3 |ieeiainn
49 40 5 150 [ J PN
595 | 679 61 | 1,400 15 6
Ligquor cases disposed of in the Supreme Couri.
COUNTIES. No. of Fines, &c., [Committals
cases, collected.
Androseoggin .. ..t ciai i iiiiian et aas 12 $1,5619 64 1
ATO00SELO0K +vven iiit i i it e e 1 50 00 ..........
Cumberland—Superior Court.................] 21 1,871 69 |........ ..
Franklin covovevenn iien iiii i et eees e 0
Hancoek............
Kennebeec. .
Xnox .....

B 5 170} £«
(833703 1
3 0] T
Piscataquis. coon vive et iiit it e

Sagadahoe ..o iiie i e e e

Somerset...oveyoins vann cena

Waldo......

Washington. .

York coviniinevinnvane cane et 1,204 51 .
Total for 1872....... N 09 $7,6006 64 5
Total for I8T1.... vivriiit cinr e vnne e 258 11,053 05 22






