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FOURTBEN'rH LEGISLATURE. 

NO. 94. SE:tVATE. 

To the President of the Senate. 

On the day of the final adjournment of the 
last Legislature, I received for approval and signa ... 
ture a Bill entitled an Act in addition to an Act 
regulating Judicial process and proceedings, which 
Bill, not having been approved, I herewith return, · 
with my objections; to the Senate, the House in 
which it originated, that the same may be recon
sidered, pursuant to the provisions of the Consti
tution. 

The part of the Bill to which I object, is the 
fifth section which is in these words, ''Be it further 
enacted, That in actions to be hereafter commenc
ed, no motion in arrest of judgment shall be sustain
ed in the Supreme Judicial Court, or Court of 
Common Pleas.'' 



That the objection to this section may be fildM 

fully understo?d, it may be necessary to state, that 
the motion in arrest of judgment is made after a 
verdict, for causes apparent upon the face of the 
record. lt is most usually made on the ground that 
the case stated in the plaintiff's declaration, although 
admitted to be true, is not sufficient in point of law 
to fom1d a11 action upon. The omis~ion of immate
rial forms, and technical precision, and of many in-· 
cidental circumstances) withot.1t prcof of which oil 
the trial of the issue, the actic1:. could not have been 
sustained, will be aided after' verdict. For, in the 
words of a high legal authm·jty~ ,, exceptions that 
are moved in an-est of judgment must be more ma
terial and gluring than such as ,vill maintain a de..; 
murrer, and many inaccuracies and omissions, ·which 
would be fatal if e::trl y observed1 are cnred by aver
dict, and not suffered in the bst stage of a cause to 

I '-

unravel the "'(.vhole proceedings. But if the thing 
omitted be essential to the action, as if the plaintiff 
does not merely state his title in a defective manner, 
but sets forth a title that is totally defective in it
self'' this defoct will not be cured by the verdict, 
and, the motfon i11 arrest of jndgment will be sustajn

ed. 1.,hus by the hnv as it novv- is, and more espe
cially since the liberal practice adopted in modern 
times by Courts of Justice, judgments will not be
arrested for immaterial cause~, or for matter which 
docs not effect the substantial law and justice of 
the case. 



At the trial of an action before the jury, one 
pdge alol'w presides, and decides the questions of 
lnv as they arise ;-on the motion in arrest of judg
nent, the facts, found by the verdict· of the jury, 
;re admitted ; but the question vd1ether the plain

t:ff is by law entitled to jndgtnent admitting the 
hcts to he as substantially alleged in his declaration, 
ii submitted to the full Court, and thus opportunity 
i afforded for a thorough examination of the law 
mplicable to the case, and for the deliberate consid
eation, which is necessary for a correct decision, 
ad which conld not be expected from the judge, 
p~siding at the trial, during the investigation of 
fats, and the examination of witne~ses before the 
ju:tr. '"fhe effect, therefore, of the proposed change 
in lie law will not be merely to prevent the course 
of nstice being emharras:-:cd l)y immaterial and 
frivlous objections, hut ,viU deprive the citizen of 
one f the means -rrhich the la.vv no-w provides, to 
enab~ him to claim the opi~1ion of the full Conrt on 
impmant legal questions, and thus to protect his 
rights,eharacter and property from the consequen

ces of •asty anti. illegal decis;ons. 
It my have been supposed that this section of 

the act wnld have the effect to render the verdict 
of the jt·y final, and that delay a~d expense in the 
prosecutm of actions would thereby be prevented. 
Such, hcvever, it is apprehended, would not be the 
effect of lie proposed law, but the reverse. For 
~enerallyiiYhere a motion in arrest of judgment can 



be sustained, a writ of Error may be successfully 
prosecuted. And a party aggrieved by an illegal 
judgment will be subjected to the additional expense 
and delay of a new writ, service, entry and other 
incidental charges, in order to obtain the relief which 
more for the interest of both parties would have 
been speedily afforded on a motion to arreit the 
judgment. 

For these reasons I am constrained to believE 
that the fifth section of the Bill presented for ID) 

. approval, if it should become a law, would have aJ 
effect contrary to that intended by the two branche· 
of the Legislature which passed it, and instead (!. .. 

being conducirn to the public good, ,yould have a 
tendency to render tl1e administration of the lcV 
less perfect and more uncertain than it is at preset,. 
and increase the delay and expense unavoidoly 
incident to the prosecution of suits in Courtf of 
Justice. 

SAMUEL E. SMITl .. 

.9.ugusta, January 1, 1834. 



STA'l'E OF MAINE. 
IN THE YEAR OF OUR LORD, ONE THOUSAND EJGH'r 

HUNDRED AND THIRTY THREE. 

AN ACT in addition to an Act regulating Judi
cial process and proceedings. 

SE c T. I. Be it enacted by the Senate and 

2 House of Representatives in Legislature 

3 assembled, That in all actions of trespass and 

4 of trespass on the case, to be. hereafter com-

5 menced, the declaration shall be deemed equally 

6 good and valid, to all intents an<l purposes, 

7 whether the same shall be, in form, a declara-

8 tion in trespass or on the case. 

SEcT. 2. Be it further enacted, That no 

2 costs shall be allowed to the Plaintiff in any 

9 action, to be hereafter commenced, before any 

.f, ,Justice of the Peace, upon any judgment re-. 

5 covered before any Justice of the Peace in this 

6 State, on which judgment an execution might 

7 at the time of commencing such action, hall~· 



6 

8 been taken out ; excepting the action on such 

9 judgment shall be a trustee action,and excepting 

] 0 all cases, in which the original judgment-debtor 

11 shall have removed from the County after such 

12 judgment shall have been recovered. 

SE c T. 3. Be it fu.rthe1· enacted, That 

2 either party aggrieved by any opinion, direction, 

3 or judgment of the Court of Common Pleas, in 

4 a matter of law, in any action originally com-

5 menced before a Justice of the Peace and 

6 brought by appeal into said Court, may allege 

7 exceptions to the same, and the same proceed

s ings shall be had, as are prescribed by law in 

9 actions originally commenced in said Court. 

SEcT. 4. Be it further enacted, That in 
2 all actions, where there are two or more defend

s ants, the plaintiff or plaintiffs shall have a right 

4 to amend the writ, by striking out one or more 

5 of such defendants, on paying him or them their 

6 costs to that time. And such action shall be 

7 heard and tried, as if the same had been origi-

8 nally commenced against the remaining defend

~ ant or defendants. 

SE c T. 5. Be it fm·ther enacted, That in 

2 actions hereafter to be commenced, no motion 



$ in arrest of judgment shall be tmstained in the 

4 Supreme Judicial Court or Court of Common 

5 Pleas. 

fa THE HocsE oF RcrRESENT ATrn-:s, ~ 
. J1Iarch GJ.d, 1833. S 

This Bill having had three several readings passed t.o be enacted. 

N.4.THAN Cl.1FFORD, Spealur. 

IN SE~ATE, ~Iarclt 2, 1833. 

This Bill having hnd two several readings, passed to he enacted. 

FR.~NCIS O. J, S.MITH, Pre1ident, 



ST A.TE OF MAINF .. 

IN SENATE, FebtUl'lry 1'!?, 18~4. 

0.R.DERED, That three hundred copies of the foregoing Bill, with 
the Governor's objections to the same, be printed. 

(Extract from the Journal.) 

Attest, WILLIAM TRAJi-1'fON, &cretary. 

-~.~-....__ _____ ......_ ___ _._ 

L~Y &. co., PRINTERS TO THE ITATE. 




