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To Members of the 99th Legislature:

The Legislative Research Committee ls pleased to
submit herewlth the first report of 1ts activities of the
last two years. This report covers elght of the many
studies which were referred to the Committee by the 98th
Legislature, The subjects contained herein are: Daylight
Saving Time; District Court System; PFederal Flood Insurance;
Freedom of Access to Public Records and Proceedings; Plumb-
ers and Electricians Licensing Law; Small Loan Statutes;
Unfair Trade Practices and Use Tax Collection,

In all, nineteen items were considered by the
Committee, Two of these, Recrultment and Retention of
Employees and Highway Plannling, have already been reported
to special sessions of the 98th legislature, The other
reports will be made avallable to all Legislators as soon

as possible,

It 1s the hope of the Committee that the informa-
-tion contained herein will be useful to the members of the
99th lLeglslature,

Respectfully submitted,

LEGISLATIVE RESFARCH COMMITTEE

By
Rodney E, Ross, Jr., Chairman
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DAYLIGHT SAVING TIME

ORDERED, the House concurring, that the Legislative Research
Committee be, and hereby is, directed to study the question
of whether or not daylight saving time in the state should be
extended to cover the entlre year.
The Committee shall report on 1ts findings and such recommen-
datlons as 1t may wish to make at the next regular session,
The Legilslative Research Committee, under legislative order
originating at the First Special Session of the 98th Legisla-
ture, has studled the problem of Daylight Saving Time. The
Committee on February 11, 1958 in Executive Session, following
a scheduled public hearing at which neilther proponents nor
opponents appeared, decided in order to minimize confusion
that any action talken in thls State should coincide with that
taken by the New England States. On the theory that the prob-
lem should be discussed on a New England basis, it was voted
to refer the study through the Commission on Interstate Coop-
eration to the New England Commission on Interstate Coopera-
tion for suggested approaches and solutions, A meeting with
the New England Commissions was arranged by the Council of
State Governments and held on July 23, 1958 in Boston; attend-
ing on the Committee'!s behalf was Samuel H., Slosberg, Director
of Leglslative Research, Present were members of the Inter-
state Cooperation Commissions and Chambers of Commerce of Malne,
Massachusetts, Vermont and Rhode Island,

The following two areas were discussed: (a) extending




Daylight Saving Time to the last Sunday in November, (b)
extending Daylight Saving Time for the entire year. The
consensus of those attending the conference was that there
was very little interest in any of the states involved con-
cerning either of the two areas. It was felt that opposition
to the extention of Daylight Saving Time would arise from
school authorities, parents and the National Safety Council
because of possible dangers of automobile accidents, particu-
larly during the winter months, involving children waiting
for school buses.,

Evidence hefore the Committee falls short of demonstrating
any state-wide Iinterest 1in year-round Daylight Saving Time,
and 1t would seem that action in Malne should be conditioned
on that taken by the other New England States, Unless such
interest developes, it can be assumed that there can be no

hope for united éction by the New England States in this area.




DISTRICT COURT SYSTEM

ORDERED, the Senate concurring, that the Legislative Research
Comaittee be, and hereby is, requested to study the desira-
bility of creating a district court system integrating the
activivies of the present municipal court and trizl Justice
systems: and be it further

ORDERED, that the Legislative Committee report the results of
1ts findings to the 99th Leglslature,

The Leglslative Research Committee, under Joint legislative
order, has inquired into the desirabillity of replacing municie
pal and trial Justice courts with district courts. The Com-
mittee held one public hearing on August 11, 1958, principally
attended by proponents advocating the adoption of the district
court system,

Concern with the municlpal and trial justlce courts in this
State reflected in the leglslative order requesting this study
has previously resulted in prior studles of the problem (for
the most recent, see: Report of the Judicial Councill, January
30, 1957).

From these and other sources, the Committee has accumulated

ample evidence to point up weaknesses in the present system of
munlicipal and trial Justice courts. The mere recognition of
these weaknesses, however, does not presuppose an adequate .
legislative remedy. And the need for an intensive study of

the technlcal problems involved seems essentlial prior tofdhder~
taking any drastic legislative reorganization of the lo&er

courts.



The Committee regrets that it 1s inadequate to undertake s
gtudy of such magnitude., It urges, therefore, that a pro-
fessionally conducted survey be authorized by the 99th
Leglslature for the purpose of developing concrete recommen-
dations whereby the sdministration of Justice in the lower

courts of the State may be strengthened.




FEDERAIL FLOOD INSURANCE

VOTED, that the Leglslative Research Committee
(a) Study State participation in the federal flood in-
surance program enacted by the Federal Flood Insur-

ance Act of 1956, Public Law 1016, 84th Congress,
Second Session; and

(b) Inquire into existing statutes and constitutional
provisions concerning the extent to which the State
may engage in the federal flood insurance program
and the flood zoning requirements; and
That the Commlittee report to the next Legislature the results
of 1ts study with such recommendations as it deems appropriate.

Federal legislation to establish a flood insurance program
enacted under the Federal Flood Insurance Act of 1956 became
the subject of a proposed Jjolnt order before the regular ses-
sion of the 98th Legislature directing Legislative Research
Committee study and consideration of the possibility of fu-
ture state partlcipation in the program., The lack of federal
implementation of the program arlsing out of the fallure of
Congress to appropriate necessary funds for a program charac-
terized as "too indefinite and costly" eleiminated the apparent
necesslty for such a study and the Jjoint order failed of
passage.

Initiatory actlon was subsequently taken by the Legislative
Research Committee at its first regular meeting on July 18,
1957, at which time, 1t was voted to study those areas set
forth under the original order. One public hearing was held

by the Committee on Fedruary 11, 1958, Testimony taken be-




fore the Committee at the hearing indicated that the matter
had been "shelved" by Congress for the present and probably
would not be consldered for another year,

While it seems evident that it would require'only a major
flood disaster and attendant public Interest to reactivate
the program, in view of the fact that the program could re-
main dormant indefinitely for lack of federal funds, the
Committee feels that no further study is warranted until such

time as definite federal legislation ls enacted,




FREEDOM OF ACCESS TO PUBLIC RECORDS AND PROCEEDINGS

VOTED, that the Legilslative Research Commlittee study and re-
port 1ts conclusions and recommendations to the 99th Legils-
lature on the questlon concerning the freedom of access to
state, county and municilpal records and proceedings, whether
administrative, Judlclal or legilslative in nature; and

That the Commlttee shall partlicularly concern itself with
the freedom of access that may or may not be available to
accredited news gathering organlzations.

The Leglslative Research Commlttee, upon motlon made at
its first regular meeting on June 18, 1957, voted to study
the freedom of access to publlic records and proceedings,
previously the subjJect of a jolnt order presented at the
regular session of the 98th Legilslature which falled to pass,
The Committee held one public hearing on February 11, 1958
which was principally attended by invited representatives of
press, radlo and television organlzations.

Opponents, 1if any, to the position taken by the heads of
these organizatlons that the public should be legally entltled
to full and complete information concerning the affairs of
satate and local government dld not appear. Nelther did
evidence gilven before the Committee disclose substantlal ex-
cesses of governmental secrecy in municipal and state affairs,
Rather, the poslition was sustained that such instances in
which access to records and meetlngs was denled are isolated
and highly infrequent.

The development of conditions adverse to freedom of access




to public records and proceedings, now alleged to exist in
both federal and state government, has resulted in nation-
wide agitation for legilslation requlring all levels of
government to open thelr prodeedings to the public and to
permlt public inspection of thelr records, Government in
this State while apparently less deserving of criticism in
these areas than the so-called larger states with theilr
complexities of government has not been immune to the criti-
cism ralsed by the proponents of such legislation, In the
absence of constitutional and statutory guarantees of public
accessabllity to records and proceedings of government with-
in the states, 1t would seem that abuses of secrecy could
imperil individual rights and democratlc processes of
government, But the Committee 1s aware that governmental
secrecy, while dangerous, 1s in many instances essential to ,
both the efficient operation and very existence of governmentz
At the suggestion of the Commlittee at its public hearing
on February 11, 1958, the press and radio and television
assoclations of the State prepared a preliminary draft of
legislation designed to secure to the public reasonable
access to state and municilpal records and proceedings. This
draft was submlitted to the Commlittee for its consideration
on February 19, 1958, and represented the thinking of the
Maine Dally Newspaper Publishers Association, the Association
of Radlo and Televislion Broadcasters and the Malne Weekly

Press Assoclation., The draft as submitted while favored by
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the Commiftee in principle was rejected in part as being
too broad in scope to the extent of denying any non-public
deliberations in the conduct of the affairs of state and
local government, The draft as revised by the Committee,
after a study of similar acts in other states, though essen-
tially conforming to the original draft in requiring govern-
mental agencles in the State to hold thelr meetings in public
and allowing public access to thelr records, differs in that
it would permit executive sessions and certain records specif-
ically identified by law to be kept confidential., This rec-
ommended legislation, the Committee feels, accomplishes a
proper compromise between extremes and secures for both press
and public reasonable guarantees of accessibility to informa-
tlon concerning governmental activity within the State,

The following act 1s therefore recommended by the Committee
to the consideration of the 99th Legislature:

AN ACT Relating to Freedom of Access to Publlic Records and

Proceedings.

Be 1t enacted by the People of the State of Malne, ag follows:
R, S., c. 1, §§36-41, additional, Chapter 1 of the Revised

Statutes is amended by adding 6 new sections to be numbered

36 to 41, to read as follows:

'Preedom of Access to Public Records and Proceedings.

Sec. 36, Declaration of public policy; open meetings.

The Leglslature finds and declares that publlc proceedings

9




exlst to aid in the conduct of the peoplet!s business. It is

the intent of the Legislature that their actions be taken

openly and that theilr dellberations be conducted openly,
Sec, 37. Definiltion of public proceedings. The term

"public proceedings” as used in sections 36 to 41 shall mean
the transaction of governmental functions affecting any or
all the citizens of the State by any administrative or leg-
islative body, or agency of the State, or any of i1ts political
subdivisions, when such administrative or leglslative body,
or agency is convened for the purpose of transacting the
governmental function with which it 1s charged under any
statute or under any rule or regulation of such administrative
or legislative body, or agency.

Sec. 38. Meetings to be open to the public, All public

proceedings shall be open and publlic, and all persons shall
be permitted to attend any meeting of these bodles or agencies,
except as otherwlse provided.

Sec, 39, Executive sessions permitted., Nothing contained

in sections 36 to 41 shall be construed to prevent these bodles
or agencles from holdlng executive sessions from which the
public 1s excluded, but no ordinances, resolutions, rules,
regulations, contracts or appointments shall be finally
approved at such executlve sessilons,

Sec, 40. Records avallable for public inspection, BEvery

cltizen of this State shall, during the regular business hours

10



of all such bodies or agencles of the State, or any political
subdivision thereof, have the right to ilnspect the public re-
cords of such bodies or agencles and to make memoranda ab-
stracts from the records so inspected, except as may now or
hereafter be otherwlse specifically provided by law,

Sec, 41, Violation, A violation of any of the provisions

of sections 36 to 41 or the wrongful exclusion of any person
or persons from any meetings for which provision is hereln
made shall be punishable by a fine of not more than $500 or

by lmprisonment for less than one year,!
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PLUMBERS AND ELECTRICIANS LICENSING LAW

ORDERED, the Senate concurring, that the Leglslative Research
Commlttee be, and hereby is, requested to study the laws re-
lating to electriclans and plumbers, particularly the phases
of such laws which prohibit apprentice electricians and
Journeymen plumbers from performing their work except under
the employment and supervision of master electricilans and
plumbers; and be it further

ORDERED, that the Legislative Research Committee be, and here-
by 1s, requested to study the impact of such laws on small
towns, the end result of such laws being that many small towns
are without electricians and plumbers to the detriment of

the health and safety of the inhabitants of such towns, and

be it further

ORDERED, that the Legislative Research Committee report the
result of its findings to the 99th Legislature.

The Legilslative Research Committee, under Joint leglslatilve
order, has studlied those provisions of the plumbers and elect-
riclans licensing law which prohibit apprentice electriclans
and journeymen plumbers from working except under "direct
supervision" of master electricians and plumbers. Committee
findings as to the effect of such licenslng provisions upon
the avallabllity of electriclans and plumbers in small Mailne
towns were determined on the basis of testimony and materlals
submitted by various trade organizatlons and interested persons
appearing before the Committee at 1ts public hearing on May
14, 1958, and from consultation with representatives and
members of the plumbers and electricians examining boards.

The problems created in many of the small towns and resort

areas of thils State by the lack of persons licensed to do
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electrical work largely result from restrictive provisions in
the electricians licensing law (R, S., ¢, 82) which prohibit
electricians, other than those holding a master's license,
from making electrical installations, unless in the employ

and under the supervision of a master electriclan. These
provisions, though absolutely essential to maintaining the
high standards imposed for public protection, have otherwise
eliminated the services of persons competent to make certain
electrical installations such as house wirilng, but are laclking
in the necessary technical qualifilcations to pass the prescrib-
ed examination for master licensing.

The high standards of competency required by the Electricians
Examining Board for issuance of a master electrician's license
under the Electriclans Licensing lLaw pertain to many or all
of the diverse and complicated phases of electrical work,
These standards, besides belng beyond the limited skill,
knowledge and experience of the average small town electri-~
cilan, greatly exceed the necessary quallflcations needed to
adequately serve the demands of a small town. This problem
was recognized by the Board which attempted to minimilze 1its
effect through issuance of "limited" master's licenses,
commensurate with necessary knowledge and experience needed to
competently handle minor electrical work. Issuance of these
licenses by the Board, however, was challenged, and 1n a sub-

sequent opinion, the Attorney General ruled that the Board had

13




no authority to restrict a license defined by statute. Limit-
ed electrician's licenses may be issued by the Board under
section 2, subsection VI to install and service specific

types of electrical equipment.

Legislation recommended by the Committee would amend section
2, subsectlon VI to gilve the Board authorlty to establish
the licenses necessary to correct the problem., The all-
inclusive master'!s license, with the protection 1t affords,
would be retained; but the Board, under the amendment pro-
posed, could issue limited electricilants licenses, not only
for the installatlion and service of specific types of elect-
rical equipment, as now provided, but in addition, would be
empowered to issue limited licenses to permit speclfic electri-
cal installations, Persons licensed under section 2, sub-
sectlion VI are exempt from the prohibition which prevents
electricians from engaging in electrical work except under the
employment and supervision of a master electrician, This
exemption would be extended via the amendment proposed to in-
clude those persons llicensed to make specific electrical in-
stallations,

The Committee 18 not in favor of malking a like recommenda-
tion with respect to plumbers, since the diversity and com-
plexity factors which characterize electrical work are not
found in the plumbing trade. The absence of such factors

leads the Committee to belleve that limlted plumber'!s licenses

are not feasible,

14




The following act relating to electricians is recommended
by the Committee for the conslderation of the 99th Legisla-

ture:

AN ACT Relating to Limited Electriciant's Licenses.
Be 1t enacted by the People of the State of Maine, as follows:
R. 8., c. 82, §2, sub-§VI, amended. Subsection VI of

section 2 of chapter 82 of the Revised Statutes, as enacted
by section 1 of chapter 413 of the public laws of 1955, is
amended to read as follows:
'VI. A limited electricilan's license to install and
service the electrical work related to a specific type

of electrically operated equipment or to specific elect-

rical installations shall be granted to any person who

has pagssed a satisfactory examination before the State
board ef-Examiners-ef-Eleetwieisns, It shall specify
the name of such person who shall be limlited to engage
in the occupation of installing and servicing the elect-
rical work related to the type of equipment or to the

8pecific electrical installations only authorized by

thlis license.!
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SMALL LOAN STATUTES

ORDERED, the Senate concurring, that the Legilslative Research
Committee be, and hereby 18, authorized and directed to study
the "Small Loan" Statutes and via report to the 99th Leglsla-
ture 1ndicate 1ts recommendatlons related to amendments, if
any, that should be considered that may strengthen and improve
the "Small Loan" Statute, The Committee 1s particularly re-
quested to report upon the need for uniform and mandatory
annual reporting to the State Banklng Commissioner by each of
the small loan licensees.

ORDERED, the House concurring, that the Leglslative Research
Committee be, and hereby is, authorilzed and directed to study,
in addition to the study authorized by Joint Order H. P, 1090,
the operations of banking institutions lnsofar as such opera-
tions relate to "Small Loans;" and be it further

ORDERED, that the Committee report the results of 1ts study
to the 99th Legislature.

The Legislative Research Committee, as directed by joint
legislative order, has studied the provisions of R, S., c¢. 59,
§8210-227, commonly known as the "Small Loan Statutes.,”" The
Committee held one publilc hearing on April 8, 1958, at which
persons representing various small loan organizations in the
State appeared and testified.

Evidence presented before the Committee did not 1indicate
any wide-spread or serious violations of the State Small Loan
Statutes, nor did 1t disclose fallure in their enforcement,
The comparatively few instances in which violations have been
reported, in each case, have been promptly investigated by
the Banking Department and necessary adjustments made, From

information gathered by the Committee, it 1s readlly apparent
that the type of lending and credit transaction regulated by
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these statutes has shown a continuous growth and fulfills an
essentlal need in the buslness economy of the State.

Though largely unsupported by factual evidence, this rapld
growth of the small loan industry, coupled with the lack of
manqatdry reporting, present problems of supervision under
the present law which the Committee believes requilres
additional regulation by legislation in the nature of manda-
tory and uniform reporting by all small loan licensees, At
the present time, annual reports are furnished the Banking
Department by such licensees on a cooperative basis, but the
reports are not mandatory and in a few cases are not submitted.
It is the Committee's belief that this additional statutory
requirement will tend to insure better compliance with the
law thereby minimizing abuses.

ILegislation recommended by the Commlttee in substance woulad
require small loan licensees to submit a uniform and mandatory
report in such form and at such perlods as the Bank Commission-
er should require, as well as information which would 1indi-
cate the rate of return realized on the total investment in
each small loan organization. It is the feellng of the Com-
mittee that the Bank Commissioner now has adequate authority
and procedures to supervise the small loan actlvities of banks,

The following act, for these reasons, ls recommended by the

Committee to the consideration of the 99th Legislature:
AN ACT Relating to Report by Licensed Small Loan Agencles.
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Be 1t enacted by the People of the State of Maine, as follows:
R. S., ¢, 59, $215-A, additional, Chapter 59 of the Revised

Statutes 1s amended by adding a new section to be numbered

215-A, to read as follows:

'Sec, 215~A, Reports., Every person, copartnership or

corporation licensed under the provisions of sections 210

to 227 shall annually on or before the 15th day of April file
with the Bank Commlssioner a report for the preceding calendar
year, or for such portion of the preceding calendar year
during which sald person, copartnership or corporation has
been licensed under the provisions of sections 210 to 227.
Such report shall give information with respect to the finan-
cilal condition of such licensee and shall include: the name
and address of the licensee; balance sheets at the end of the
accounting period, a statement of income and expenses for
saild period; a reconclliation of surplus or net earnings with
the balance sheets; a schedule of assets used and useful in
the small loan business; an analysis of charges, size of
loans and types of securlty on loans of $2,5OO or less; an
analysis of delinquent accounts; an analysis of sults, re-
possessions and sales of chattels and such other relevant in-
formation as the Bank Commissioner may reasonably réquire
concerning the business and operatlions during the preceding
calendar year for each licensed place of bhusiness conducted

by such licensee within the State. Such report shall be made

18




under oath and shall be in the form prescribed by the Bank
Commissioner who shall make and publish annually an analysils
and recapltulation of such reports,

In the event any person or corporation holds more than one
license in the State, a composite annual report, covering all

such licensed offices, may be filed.'
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UNFATR TRADE PRACTICES

ORDERED, the House concurring, that the Legislatlve Research
Committee be, and hereby is, requested to study practices of
marketing and pricing of commodities in commerce, with partic-
ular attention to the impact of such practices which tend to
restrict free competiticn and which adversely affecv small
businesses, The Leglslative Research Committes shall report
the results of its findings to the 99th Legislature.

The Legislative Research Committee, as directed by Jjoint
legislative order, has studied restrictive practices which
adversely affect commodity marketing and pricing. The first
of two well-attended public hearings was held by the Commlttee
on November 12, 1957, dealing generally wlth the subject of
unfair commodity marketing and pricing practices. On February
11, 1958, Senator Wilmot S. Dow appeared before the Committee
and dlscussed gasoline prices, dealer problems and practices
affecting the distribution and sale of gasoline; areas of
study covered by hils proposed order introduced at the 98th
Legislature calling for investigation by a legislative com-
mittee to be especially created for the purpose., This order
did not pass. The Committee, at its executive sesslon on the
same day, voted to incorporate the areas defilned under the
Dow proposal in 1ts study of unfalr trade practices, having
regard to methods and costs of distribution of automotive
fuel and heating oils and pricing as orizginally contemplated.

The second and final public hearing of the Committee on the
study of unfair trade practices was held on March 11, 1958

20




and concentrated upon those special areas set forth under the
Dow proposal,

The Committee has at least on one occasion, namely in its
recommendations concluding its extensive study of the mllk
control law, expressed 1lts attitude toward governmental reg-
ulation 1n the conduct of business, It has been opposed to
the development of bureaucratic government fostered upon
the cltizens of this State under the guise of much needed
g8tate regulation and control. And while it is sympathlc to
the needs and demands of small business and would not ignore
the pressing necessity for thelr contlnued exlstence to the
economy and well-being of the State, 1t does not believe that
principles of free enterprise should be compromlised on the
basis of unsubstantiated allegatlions of unfalr and discrimina-
tory business practices, Nothing presented at either public
hearing held by the Commlttee suggested ilnadequacles in the
present state law (R. 8., cc. 59, 100, 183, 184). Nothing
indlcated a needed change in the law, Nothing was indicated
which was not presently covered by law. In brief, there was
no "clear and convincing" evidence of unfair and deceitful
practices or acute legilslative need to substantiate the claims
of proponents for "adequate'" state business practice legisla-
tion. Within the limits of state authority, nothing was
raised before the Committee on either occasion but what
adequate enforcement of the present law would not cure. This

is not to say, however, that abusive situations cannot arise
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which might make future changes in the law necessary. The
Committee believes that this State in order to thrive must
foster a free business economy limited with a minimum of
necesgsary restraints. In the absence of a clear showlng

of buslness abuse, 1t seems better not to alter thosze princi-
ples which best insure a free business economy, Business
wilill flourish and business will decline according to mana-
gement and needs, "There can be no competition without com-
petitors," To establish state regulatory laws incident to
these principles 1s often a necessary evil to protect the
public. Beyond this, the Committee recognizes no valid Just-

1fication.
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USE TAX COLLECTION

ORDERED, the House concurring, that the Legislative Research
Committee e, and hereby is, directed to study the question
of enforcement proceedings related to the Use Tax; not by way
of limitation, the Committee is specifically directed to
study the question of Use Tax Collection from receivers or
Shippers of consumer goods delivered to Maine users from
out-of'~gtate sources of supply.

If in the opinion of the Committee corrective legislation

1s desirable in the Sales and Use Tax statutory provisions,
the Committee shall so report to the next regular session of
the Legislature by bill, resolve or otherwise.

The Leglslative Research Committee, acting under joint
legislative order, has studied use tax collection on con-
sumer goods used in Maine and purchased from out-of-state
sources, One public hearing was held by the Committee on
June 11, 1958, at which officials of the Sales Tax Division
of the State Bureau of Taxation, representatives of various
organizations and interested persons appeared and testified,
Information guiding the Committee'!s study was 1in large part
derived from materials and authorities furnished by the Sales
Tax Division and counsel for the Maine Merchants Association,

Use taxation, as described in the opinion of the United
States Supreme Court in the case of Miller Brothers Company
vs., Maryland, 347 U. 8. 340 (1954), is ". . . a relatively
new and experimental form of taxation. Taxatlon of sales
or purchases and taxation of use or possession of purchases

are complementary and related but serve different purposes.

The former, a fiscal measure of considerable importance, has
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the effect of increasing the cost to the consumer of
acquiring supplies in the taxing state., The use tax, not

in itself a relatively significant revenue producer, usually
appears as a support to the sales tax in two respects, One
is protection of the State's revenues by talking away from
inhabitants the advantages of resort to untaxed out-of-state
purchases, The other 1s protection of local merchants against
out-of-gtate competition from those who may be enabled by
lower tax burdens to offer lower prices. In this respect,
the use tax has the same effect as a protective tariff be-
coming due not on purchase of the goods but at the moment

of bringing them into the taxing states,"

The collection of use taxes by the taxing state presents
difficult legal and adminlstrative problems. Recovery of
the sales-use tax wlth respect to commercial and industrial
firms and individuals provides an exceptlon in sales-use
tax enforcement in that these users are generally registered
under the Sales and Use Tax Law and subject to mandatory
reporting and auditing procedures.

The problem of use tax collection results primarily 1n
cases of so~-called "consumer purchases' by persons for their
individual use. From the legal standpoint, as between the
purchaser and out-of-state seller of consumer goods, the
seller cannot be held liable for the sales tax 1in the ab-
sence of activity within the taxling state which would provide
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sufficient grounds under state and federal law to subject
him to the taxlng statet!s Jurisdlction. This problem does
not arise 1n connection with the purchaser of consumer goods
who resides wlthin the taxing state and is subject to its
taxing authority., "The collection of the use tax from in-
habitants 1s a difficult administrative problem, and if
out-of-state vendors can be compelled to collect it and re-
mit it to the taxing state, it simplifies administration"
(Miller Brothers Company vs. Maryland). Such a procedure,
though desirable from an administrative standpoint, unless
speclal circumstances exist, 1s contrary to state and federal
law, and limlts recourse of the taxlng state under a sales-
use tax law to the resident purchaser, An extension of the
State's taxing authorlty to impose liabillty on out-of-state
sellers 1ls impossible under present United States Supreme
Court decisions., The Maine Sales and Use Tax Law (R. S.,
¢, 17), within the limitations imposed by these decisions,
subjects all sellers to liabllity to the maximum extent
permitted. Just as previously indicated, these legal lim-
itations do not apply to purchasers in the State who deal
with out-of-gstate sellers. Such purchasers are subject to
the provisions of the State Sales and Use Tax Law and are
liable for the use tax imposed.

The practlical reasons why the collection of use taxes

due from "consumer purchasers"”" ls difficult may be found
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in the statement of the State Tax Assessor presented to the
Committee at the June 1llth hearing. "In the case of the
average individual, however, the practical difficulty of
obtaining compliance 1s very great. For the most part,
voluntary compllance 1s not forthcoming; and even if
voluntary compllance were forthcoming the expense to the
State of handling thousands of accounts where individual
liability might run from a few pennies to a few dollars a
month would render the propositlion impractical from a
financial standpoint. Compulsion would be even more im-
practical since there 1s nelther any way in which it can be
determined who 1s purchasing out-of-state and 1s thus sub-
Ject to liabllity; nor any way, in the case of the average
individual, of verifying such llabllity since the average
Individual 1s unlikely to maintain the records necessary
to establish such liability," From evidence presented to
the Committee, 1t would appear that any voluntary compliance
by consumer purchasers with the Malne Sales and Use Tax
ILaw 18 negligible,

The following breakdown, prepared by the State Tax Assessor,
reflects the current enforcement.status of each type of out-
of-gtate consumer purchase:

"1. Maill order sales, where the seller maintains no place
of buslness in this State:

Such sales are those made by mail order houses selling
by catalog in this State, where the place of business
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is located elsewhere and where the business is con-
ducted solely by mail, In such cases, Malne has no
Jurlisdiction whatsoever over the seller, and the only
posslblility of recovering tax would be through the
use tax lliabllity of each individual purchaser,

2. Charge account sales by metropolitan stores located
outslde this State.

As in the case of mall order houses noted above, the
seller cannot be held llable for tax in the case of
sales made outside Mailne by such metropolitan stores

as Macy's, Jordan Marsh Company, etc. for delivery in-
to Malne to Malne customers., Again, the only possiblli-
ty of recovering tax is through the individual cus-
tomers,

3. Sales made outslide this State by retall merchants
located outside this State, where delivery 1s made into
Maine by the merchant himself:

This 1s a situatlion which occurs in some of the border
areas of Malne where a store located in a town adjoln-
ing the Maine bvorder sells to Malne people and delivers
by 1ts own truck to Malne customers, but where there

1s no activity of the seller in this State other than
delivery of merchandise., Under a decigsion of the United
States Supreme Court in the case of Miller Brothers
Company v. Maryland 347 U, S, 340 (1954) that Court

has held that the delivery by a seller of his own

goods into a sales tax state does not constitute suffi-
cient activity within that state to subject the seller
to the taxing Jurilsdiction of that state. Consequently,
it 1s not possible for a state to require such a seller
to account for tax on such sales,

4, BSales outside this State by a retailer who also
maintains a place of business in Maine:

In the above instance, the seller carrled on no activi-
tles in Maine, or carried on only the actlvity of
delivering his goods in Maine. Presumably, i1f the
seller engages in further activities in this State, he
may become subject to the Jurilsdiction of this State.
Clearly, where a seller maintains a retail outlet in
this State he becomes liable not only for sales made
through that retall outlet, but also for use tax on
sales made outside thls State for delivery into the
State, This is specifically provided for in section I
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of the Sales and Use Tax Law which specifles that
'Retallers registered under the provisions of section
6 or 8 shall collect such tax (i. e,, the use tax)
and make remittance to the Assessor.! So far as 1s
known to this office, there hasg never been any question
as to the validity of such a provision in the law,

It 1s under thils provision that the large mail order
houses which maintain places of business in Maine are
required to report and pay tax not only on sales made
in Malne but also on mall order sales made elsewhere
but for delivery in Maine,

5. So=-called "Merchandise Clubs:"

The merchandise club situation differs from any of the
above in that the club secretary normally i1s placed

in the legal status of an independent contractor,
rather than as an employee or agent of the entity
actually carrylng on the business, Consequently, it
has been found in the case of merchandise clubs having
headquarters outslde Malne that it 1s not possible to
force the parent organization to reglster and account
for tax. Whlle this situatlion 1s preferable to one
where each indlvidual customer must account for tax,
it is 8t1ll cumbersome and unsatisfactory because of
the small volume of sales made by each secretary,

and because of the frequency with which lndividuals
enter into and drop out of such activity. Nevertheless,
the Bureau of Taxation has attempted to keep people
engaged 1in these activities fully informed of their
responsibilities, and a large number of so-called
secretaries have been and are regilstered and reporting
tax sales made by or negotiated through them,

In each of the situations outlined above, if tax 1s to
be recovered, it must be recovered from the customer (or
from the merchandise club secretary, who is only a short
step removed from the customer). Unless the customer vol-
untarily reports and pays tax it would appear, for reasons
noted, to be impractical to attempt to follow up the matter
except in those cases where the existence of liabhllity is
known and determinable. Such cases are infrequent, but they
include those where conditional sales contracts may be re-
corded locally, where U, S, Customs lnformation mzy be a-
vallable, or where the ltem purchased must be registered for
use in Maine,

It might be well to note a baslc distinction between the
situation outlined above relating to a general sales and
use tax and that prevalling in the case of clgarettes. In
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the latter case PFederal legislation enacted a few years ago
requires a person selling cigarettes and shipping them into
a taxing state to notify the tax authority of that state of
the shipment. Through thils Federal legislation 1t has bheen
possible to ellminate almost entirely evaslion of state tax
on such transactions, There 1s however no such Federal
legislatlon relating to other types of sales; nor is there
any present likelihood of extending this type of procedure
beyond 1its present limits."

At the suggestion of counsel for the Maine Merchants
Association legislative proposals of the Assoclation were
studled by the Comnmittee to determine 1f the changes suggested
would substantially assist enforcement of the Sales and Use
Tax Law. These proposals, which would amend sections 4, 6
and 16 of chapter 17, were submitted to the Attorney General
for an opinion as to their effect on use tax enforcement.

The Attorney General in his opinion of July 10, 1958, ruled
that the proposals submitted would not improve the enforcement
of the present law, but mlght have the effect, if adopted,

of subjectlng the law to constitutional lltigation,

After a full and complete study of the problems and sug-
gestions for improved enforcement of the use tax, the Com-
mittee finds: 1) that compliance by Maine consumers with
the use tax provisions of the Sales and Use Tax Law is
negligible as 1t relates to out-of-state purchases; 2) that
the present Sales and Use Tax Law, wlth respect to state
tax Jurisdiction over out-of-state sellers, is constitutional;
Providing the State Tax Assessor with the maximum authority

allowed under current -declsions.of the Uniied $tatea. .Supreue
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Court to enforce the payment of tax from out-of-sfate
sellers; 3) that adequate authority is conferred upon the
State Tax Assessor under the present Sales and Use Tax Law
to enforce the use tax provisions on out-of-state sales

to Maine consumers,

The Committee concludes, notwithstanding the present
authority of the State Tax Assessor, that the administrative
problems involved in the enforcement of the use tax on out-
of-state sales to Maine consumers impose severe limitations
upon his abllity to collect the use tax. The Commlttee also
concludes that further legislatlve efforts to enforce the
tax wlll neither be productive of increased revenues to the
State, nor successfully result in closing certain loopholes.

in the sales tax structure.

N
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LEGISLATIVE RESEARCH COMMITTEE STUDIES
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Ninety-Eight Series
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COUNTY SALARIES (1957).

EMPLOYEE RECRUITMENT AND RETENTION AT STATE
MENTAL INSTITUTIONS (1957).

MAINE FEDERAL INTERSTATE HIGHWAY SYSTEM (1958).





