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TO THE MEMBERS OF THE 105TH LEGISLATURE: 

The Legislative Research Committee hereby has the 
pleasure of submitting to you Volume II of its report 
on activities for the past two years. 

This volume relates to all remaining matters except 
for State Government Reorganization H.P. 1468, which 
was undertaken by the Committee in conjunction with the 
State Planning Office and previously published and 
released by that office under separate cover on 
December 2, 1970. 

We of the Committee gratefully acknowledge our 
indebtedness to the many individuals, organizations 
and agencies for their valuable contributions to the 
work of the Committee and it is our hope that the 
information contained in this report will be of 
assistance to the Members of the 105th Legislature and 
the people of the State of Maine. 

Respectfully submitted, 
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, r ( ( .. c. ''I. "\· , 
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Upon its own motion the Legislative Research Committee 

undertook a study of existing procedures for settlement of liability 

claims against employees of the State to determine more appropriate 

means of assuring that personal liability claims against such 

employees will be promptly and fairly settled and that individuals 

acting in good faith in an official capacity shall not be held 

personally responsible for their acts or omissions. The study also 

included a review of existing liability insurance coverage provided 

by the State and with a view towards determining practical means for 

more uniform coverage. 

In the course of its study the Committee held several hearings 

and found claims for personal liability to be a problem of varying 

dimensions, particularly troublesome to the State Highway Commission 

and Department of Mental Health and Corrections. 

At the present time the State of Maine exercises the doctrine 

of governmental or sovereign immunity; that is, a state cannot be 

held liable for the acts of its agents unless it consents to such 

liability by act of the Legislature. 

In Austin W. Jones Co. v. State, 122 Me. 214, 222 (1923), the 

Maine court offers the following explanation: 

[In] the absence of express legislation conferring a right 

or remedy, suit cannot be maintained against a sovereign 

state to recover damages for the malfeasance, misfeasance, 

laches or unauthorized exercise of power by its officers 

and agents •.• in the absence of such legislation the 

doctrine of respondeat superior .•. does not prevail 

against the State in the necessary employment of public 

agents. 



In such case involving legislative permission to sue the 

State, a resolve is drawn setting forth the facts and introduced 

in the Legislature. The resolve is then referred to the Joint 

standing Committee on Judiciary. If a favorable report results 

after the Judiciary Committee's consideration of the matter the 

Legislature passes the act conferring the right to suit. Under 

the provisions of M.R.S.A., Title 5, section 191, the Attorney 
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General shall appear for the State, the Secretary of State, the 

Treasurer of State, the Bank Commissioner, the Insurance Commissioner, 

the head of any other state department, the head of any state 

institution and the state boards and commissions in all civil 

actions and proceedings in which the State is a party or interested, 

or in which the official acts and doings of said officers are called 

in question, in all the courts of the State; and in such actions 

and proceedings before any other tribunal when requested by the 

Governor or by the Legislature or either branch thereof. All such 

actions and proceedings shall be prosecuted or defended by him or 

under his direction. 

Beyond this, the Committee finds that certain types of liability 

coverageare provided by the State in the following areas: 

Maine State Police 

University of Maine 

Maine Maritime Academy 

Maine Port Authority 

Of these, the only instance where professional liability 

coverage is offered is the Maine State Police. This is primarily 
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due to the hazzards of the occupation and involves a premium 

cost of approximately $11,000 per year. As to the University of 

Maine, Maine Maritime A.::;ademy and Maine Port Authority which also 

have a form of limited liability coverage under the basic policy, 

the State provides such insurance due to the fact that these 

institutions are quasi-governmental and don't necessarily fall 

within the governmental immunity structure. 

Aside from those situations where insurance is offered by 

t:h.e State, all other state officers and employees must rely on 

the doctrine of governmental immunity and the legislative process. 

As the hazzards of waiving governmental immunity are great the 

Conunittee's first consideration was professional liability insurance 

which would put everyone on an equal status and had the appearance 

of an alternative. 

Accordins t~o information supplied to the Committee by the 

Mainb Insurance Advisory Board it was learned through an earlier 

study that none of the in,...urance purchasing agencies of the several 

New England St.ates have a comprehensive program of insurance which 

would provide professional liability coverage for all State officials 

and employees in those instances where liability occurs in the 

performance ot duty and within the scope of employment. Of the 

ten major insurance companies and agencies operating within the State 

none were found to have the facilities to provide the insurance 

progrru.n required for all classes of professional State employees. 

Also, in a survey of the insurance market including a visit to the 

regional offices of the Insurance Company Clf North America, Hartford 

Accident and Indemnity Company, PirBJ.-nan's Fund-American and 
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Continental Casualty Companies, the advisory board was similarly 

advised by company officials that they would not provide coverage 

for all employees on a blanket basis but would entertain coverage 

on an application or individual selection basis. The best estimate 

of cost for all employees varied from $250,000 per year to $400,000, 

with no guarantee of the quality of coverage which in Maine would be 

considered desirable. 

In view of these findings the Committee agreed with the 

conclusions of the Maine Insurance Advisory Board that the purchase 

of insurance was not a practical answer to the problem on the grounds 

that: the cost as estimated was prohibitive; the quality of 

coverage uncertain, and the coverage, if obtained, on an application 

or individual basis, could develop a situation of discrimination 

against thosewhomthe company would not insure. 

After disposing of the possibilities of insurance the Committee 

looked to the laws of the other states and with the cooperation of 

the Attorney General's office, developed a statute modeled from the 

State of Connecticut and other states. (See Exhibit I) 

Basically, this draft was patterned after Connecticut law 

with some major changes. A Claims Commission was established to 

hear claims with an upper limit as to jurisdictional amount of $5,000. 

It was contemplated any claim in excess of this amount would be 

submitted to the Legislature as is the practice now. Under the 

Connecticut law the commission on claims has decision making power 

in connection with whether an action may be brought against the State. 

This power was not given to the claims commission in the Maine draft 

limiting its determinations only to the merits of claims. It was 
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proposed that the chairman of the commission be an attorney. This 

was considered highly desirable in view of the purpose of the 

commission. No per diem fee was fixed in the draft and no appropriation 

figure was attached, ~hese items being appropriate for later discussion. 

The final provision of the draft makes reference to non-liability 

of State officers and employees in connection with their acts and 

omissions causing damage or injury in the performance of duties 

and within the scope of employment. It also provides that a State 

agency may obtain liability insurance coverage as is the case with 

the State Police, at this time. 

In regard to the possibility of suits against state officers 

under the Federal Civil Rights Act, 42 U.S.C., §1983, actions brought 

under that statute are for the deprivation of constitutional rights 

and would be brought mainly in connection with the operation of State 

institutions. Therefore, no feasible way was found to build 

protections into the proposed Act against liability befalling State 

officers in such suits. In general, injunctive relief is sought in 

such cases and it appears to be the rare case where damages are 

awarded. 

Following a thorough review of each aspect of the study and 

previous studies the Committee unanimously concluded that governmental 

immunity as extended to State officers and employees should not be 

impaired. 

As stated in California Law Revision Commission, Recommendation 

Relating to Sovereign Immunity 810 (1963): 

Government cannot merely be made liable as private persons are, 

for public entities are fundamentally different from private 
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persons. Private persons do not make laws. Private persons 

do not issue and revoke licenses to engage in various profes

sions and occupations. Private persons do not quarantine sick 

persons and do not commit mentally disturbed persons to 

involuntary confinement. Private persons do not prosecute 

and incarcerate violators of the law of administer prison 

systems. Only public entities are required to build and 

maintain thousands of miles of streets, sidewalks and high

ways. Unlike many private persons, a public entity often 

cannot reduce its risk of potential liability by refusing 

to engage in a particular activity, for government must con

tinue to govern and is required to furnish services that 

cannot be adequately provided by any other agency. 

In Nelson v. Maine Turnpike Authority, 157 Me. 174, 186 (1961), 

the Maine court indicated its unwillingness to abrogate the doctrine 

of sovereign immunity. 

The policy of immunity from liability for tort under the 

circumstances before us has been so long established and so 

long acted upon that only the clearest and most convincing 

reasons should compel a reversal by our court. It cannot 

be questioned that Legislatures and the people of the State 

from 1820 have acted or refrained from acting in reliance 

upon sovereign immunity .... The issue is not complex 

Should sovereign immunity in tort, time tested in our State, 

be discarded or destroyed? This is a policy question which, 

in our opinion, is more properly directed to the Legislature 

than to the court. 
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Since insurance is not a practical solution to the problem 

as seen before and the proposed draft establishing a claims 

commission would only serve to open the floodgates to claims up to 

$5,000 the Committee submits the following legislation as offering 

some measure of relief and recommends its adoption: 

AN ACT Relating to Immunity of State Officers and Employees 

from Personal Liability. 

Be it enacted by the People of the State of Maine, as follows: 

R.S., T. 5, §13, additional. Title 5 of the Revised Statutes 

is amended by adding a new section 13, to read as follows: 

§13. Immunity of state officers and employees from personal liability 

No state officer or employee shall be personally liable for 

damage or injury not wanton or willful, caused in the performance 

of his duties, and within the scope of his employment. 

In any action brought by any person to recover damages for 

wanton or willful damage or injury caused in the performance of 

duties and within the scope of employment of any state officer or 

employee, the property or interests in property, real or personal, 

of any state officer or employee, shall not be subject to attachment. 

Statement of Fact 

The purpose of this legislation is to preclude personal 

liability by suit or attachment for certain activities involving 

state employees acting within the scope of employment in the 

performance of duty and without professional liability insurance. 
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EXHIBIT I 

AN ACT RELATING TO CLAIMS AGAINST THE STATE 

Be it enacted by the People of the State of Maine as follows: 

R. s., T. 5, c. 154, additional. Title 5 of the Revised 

Statutes is amended by adding a new chapter 154 to read as 

follows: 

CHAPTER 154 

CLAIMS COMMISSION LIABILITY OF STATE OFFICERS AND EMPLOYEES 

§ 1791. Definitions. As used in this chapter: "Claim" 

means a petition for the payment or refund of money by the 

State; "person" means any individual, firm, partnership, 

corporation, association or other group, including political 

subdivisions of the state; "state agency" includes every 

department, bureau, division, board, office, commission, 

agency and institution of the state government, whatever its 

title or function, and "state officers and employees" includes 

every person elected or appointed to or employed in arty office, 

position or post in the state government, whatever his title, 

classification or function. 

§ 1792. Claims commission; excepted claims. The Claims 

Commission, established by this chapter, hereinafter called 

the commission, shall hear and determine all claims against 

the State for not more than $5,000, except: (1) claims for 

the periodic payment of disability, pension, retirement or 

other employment benefits; (2) claims upon which suit other

wise is authorized by law; (3) claims for which an administra

tive hearin~ procedure otherwise is established by law; 



(4) claims for the refund of taxes; (5} claims arising from 

Acts or occurrences with respect to which a state agency is 

covered by liability insurance. 

110. 

S 1793. Appointment, removal, compensation of commission. The 

commission shall be composed of 3 members, residents of the 

State, who shall be appointed by the Governor, as follows: 

'rhe initial appointments shall be 1 member for a term of 2 

years, 1 member for a term of 3 years, 1 member for a term 

of 5 years and until their successors are duly appointed and 

qualified. Appointment thereafter shall be for terms of 5 

years and until their successors are duly appointed and 

qualified. Of the members appointed one shall be an attorney 

licensed to practice law in this State who shall be the 

chairman of the commission. The Governor may remove any member 

for incompetence, misconduct or material neglect of duty. 

The members of the commission shall receive as compensation 

for their services $ a day for the time actually spent 

in the discharge of their duties, and shall be reimbursed for 

necessary expenses incurred in the discharge of their duties at 

the same rates as would apply to employees of the State of 

Maine, subject to appropriations made. 

§ 1794. Chairman; office. The chairman shall be the presiding 

officer and chief administrative officer of the commission. The 

commission shall employ, subject to the Personnel Law, an 

executive sacretary and such clerical assistants, as it finds 

necessary to administer the provisions of this chapter. The 

e~ecutive sacretary shall be responsible for carrying out the 

administrative duties of the commission imposed by this chapter, 
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with the advice of the commission, The executive secretary 

shall be the clerk of the commission. The commission shall 

maintain an office at Augusta to which all papers required to 

be filed with the commission shall be addressed or delivered. 

§ 1795. Quorum; all members to participate in claim disposition. 

Two members of the commission shall constitute a quorum to do 

business and the commission may act upon the vote of 2 members of 

the commission but all members shall participate in the disposi

tion of each claim and any member absent during the hearing of 

a claim shall study the evidence adduced at such hearing. 

§ 1796. Notice of claim. Any person presenting a claim against 

the state shall file with the office of the commission a notice 

of claim, in triplicate, containing the following information: 

(1) the name and address of the claimant; the name and address 

of his principal, if the claimant is acting in a representative 

capacity, and the-name and address of his attorney, if the 

claimant is so represented; (2) a concise statement of the 

basis of the claim, including the date, time, place and cir

cumstances of the act or event complained of; (3) a statement 

of the amount demanded. The commission shall cause a copy of 

the notice of the claim to be forwarded promptly to the 

Attorney General. The notice shall be for informational 

purposes only, and shall not be subject to any formal or 

technical requirements, except as may be necessary for clarity 

of presentation and facility of understanding. 

§ 1797. Limitation on presentation of claim. (a) No claim 

shall be presented under this chapter beyond one year after 

it accrues. Claims for injury to person or damage to property 

shall be 'deeme-d to accrue on the date when the damage or injury 
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is sustained, or discovered, or in the exercise of reasonable 

care should have been discovered, provided no claim shall be 

presented more than three years from the date of the act or 

event complained of. (b) No claim cognizable by the commission 

shall be presented against the 'tate except under the provi

sions of this chapter, and as to such claims the procedure 

and remedy provided for in this chapter shall be exclusive. 

The decision of the commission in each case, shall be final 

and binding upon the claimant and upon the state agency, 

except as provided in section 1805. 

§ 1798. Attorney General. The Attorney General shall 

represent the state agency against which a claim is filed 

before the commission. When the Attorney General opposes a 

claim he shall file with the commission a notice of opposition, 

in triplicate, containing a concise statement of his objections. 

He shall promptly forward a copy of the notice of opposition 

to the claimant. 

§ 1799. Service on or delivery to commission of subpoenas 

and papers. (a) Any subpoena or other paper required to be 

seryed upon or delivered to the commission or to any person or 

official may be served or delivered in person or by certified 

mgil. Service or delivery by certified mail shall be deemed 

complete ypon the certification and deposit of such subpoena 

or paper at a United States post office. Proof of deposit 

gnd the ~eturn receipt, shall be sufficient proof of service or 

delivery; {b) Any such service or delivery required between 

tbe coromi§§ion and any state agency or any state officer or 

employee m~Y Qe made through the interdepartmental mailing 

sy~tem of the State, provided reasonable means are taken to 



ascertain that the subpoena or paper was received by the 

addressee. 
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§ 1800. Hearings. (a) Claims shall be heard as soon as 

practicable after they are filed. Hearings may be held at the 

office of the commission, at any available hearing facility 

in the state capitol, or State Office Building, upon request 

at any county courthouse in the state, or at such other suitable 

place as the commission finds is convenient and just to the 

claimant and to the state agency; (b) The commission may 

call witnesses, require information not offered by the claimant 

or the state agency and stipulate matters to be argued. Any 

member may examine and cross-examine any witness. The comm

ission shall not be bound by any law or rule of evidence, 

except as it may provide by its rules; (c) Any member of the 

commission may administer oaths, cause depositions to be taken, 

issue subpoenas, and order inspection and disclosure of books, 

papers, records and documents. Upon good cause shown any such 

order or subpoena may be quashed by the commission or by the 

member who issued it. (d) If any person fails to respond to 

a subpoena the chairman may issue a capias, directed to the 

sheriff of the county in which such person resides, to arrest 

such person and bring him before the commission to testify. 

(e) If any person refu~es to testify or to produce any 

relevant, unprivileged ·book, paper, record or document the 

chairman shall certify such fact to the Attorney General, who 

shall apply to the Superior Court for the county in which 

such person resides for an order compelling compliance. Further 

refusal of such person shall be punished as for contempt. If 
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such person is the claimant, the commission shall summarily 

dismiss his claim and order it forfeited to the State. (f) 

When subpoenaed by the commission,_ witnesses shall be offered 

the fees and mileage allowances a!1thorized for attendance of 

witnesses in the District Court, provided no such fee or 

allowance shall be paid to any s:cate officer or employee who 

appears on behalf of the State. 

§ 1801. Waiver of hearings. On its own motion and at tb.e. 

request of the claimant and the.Attorney General, the commission 

may waive the hearing of any claim for two hundred fifty dollars 

or less, and proceed upon affid~vits filed by the claimant and 

the state agency concerned. 

§ 1802. Records of claims. The commission shall cause a 

record to be made of each claim. Such record shall be retained 

in the files of the commission. Copies of such record and of 

the hearing transcript, if any, shall be made available upon 

request to the claimant and to the Attorney General and as 

the commission otherwise may direct. 

§ 1803. Decision: Finding of fact. Within ninety days after 

hearing a claim the commission shall render its decision. It 

shall make a finding of fact on each claim and file such find

ing with its order disposing of the claim. A copy of such 

finding and order shall be forwarded to the claimant and to 

the A.ttorney ~eneral. 

§ 1804. Disqualification of commission member. No member of 

the commission shall participate in the hearing, consideration 

or decision, of any claim in which he is interested, or in 

respect of which he is biased or prejudiced. Upon the dis

qualification of a member the chairman shall apply to the 
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~JV~LQQE_jor the appointment of a temporary member, who shall 

12.articip_ate only in proceedings on the claim in respect of 

~hich the disqualification occurred. 

i 180~ehearings. Upon the discovery of new evidence any 

cla:i:_gtant. aggrieved by an order of the commission rejecting 

hi§_~lai~_jn whole or in part, may apply for rehearing. The 

claimant shall file with the commission an application for 

sugh rehearing, in duplicate, stating concisely therein the 

~atters which he desires to submit to the commission. A 

copy of such application shall be forwarded promptly by the 

cornrnj,ssion to the Attorney G.<.:!neral. Each such rehearing shal~ 

pe sub-ject to the provisions of this chapter and the rules 

made thereunder respecting the hearing and disposition of 

plai~ 

LJJ!..Q_§_. _ _Bules of procedure. The cornrnission shall make and 

p;romt!lgate rules not inconsistent with the policy and pro

YJ.sj__gJl_p __ of_j:Jl.is chapter 1 governing its proceedings. Such 

rule~_§hall avoid formal and technical requireme_nts, but 

sh..r1.J1 prmrj..p.§ a simple 1 uniform, expeditious and economical 

.l2.£9.s:eg_l~_Jor_~the presentation and disposition of claims. 

~80~~ Jurisdicition of commission: Payment of claim. The 

~Qll~~n mgy approve irnrn~diat§~~yment of claims not exceed

.iJl.9:...-~5.4Q.OO, The commission shall deliver to U,e State Con

~~-~ pertified copy of the commission's order and the 

state controller shall authorize payment from such appropriation 

as :thst. Legislature .IDq'l have made for the payment of claims or, 

in the£ase of contractual claims for goods or services fur

Jlj,sh.ed, or for property leased t- from the appropriation of the 

~~~~1;¥,~~~~~ ~;~~tv~d. such goods or services or occupied ~u?h 
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property. 

§ 1808. Parments"pot,res::overable under in~urance policy. No 

payment made bJ' the State under section 1807 shall be recover

able under any policy of insurance carried by the State. 

§ 1809. Immunity of state officers and employees from personal 

liability - insurance. (a) No state officer or employee shall 

be personally liable for damage or injury not wanton or willful, 

caused in the performance of his duties, and within the scope 

of his employment. Any person having a complaint for such 

damage or injury may present it as a claim against the State 

under the provisions of this chapter; provided however, that 

no such claim shall be for an amount in excess of $5,000; (b) 

notwithstanding any provision of this chapter any state agency 

may purchase from funds appropriated by the Legislature for the 

purpose, or appropriated by the Legislature, and authorized 

by the Governor and Council, to be expended for the purpose, 

liability insurance coverage indemnifying the State and the 

State officers and employees employed by the State agency in 

connection with any claimed damage or injury caused in the 

performance of duties and within the scope of employment of 

any state officer or employee. During the period in which any 

such policy of insurance is effective the defense of sovereign 

immunity is abolished as to any claims or actions brought 

thereunder. The insurer of any such state agency shall be 

estopped from asserting as a defense to any claim covered by 

said policy that such state agency is immune from liability on 

the ground that it is a governmental agency. In any action 

brought by,any person to recover damages for damage or injury 

caused in the perfo:r:mance of duties and within the scope of 



employment of any state officer or employee, the property 

or interests in property, real or personal, of any state 

officer or employee, shall not be subject to attachment. 

The amount of damages in any such case shall not exceed 

the limits of coverage specified in the policy, and the 

courts shall abate any verdict in any such action to the 

extent that it exceeds such policy limit. 
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