
 
MAINE STATE LEGISLATURE 

 
 
 

The following document is provided by the 

LAW AND LEGISLATIVE DIGITAL LIBRARY 

at the Maine State Law and Legislative Reference Library 
http://legislature.maine.gov/lawlib 

 

 

 

 
 
 
 
 
 
 

Reproduced from scanned originals with text recognition applied 
(searchable text may contain some errors and/or omissions) 

 
 



NINTH REVISION 

REVISED STATUTES 
OF THE 

STATE OF MAINE 

1954 

FIRST ANNOTATED REVISION 

Effective December 31, 1954 

IN FIVE VOLUMES 

VOLUME 1 

THE ~IICHIE COMPANY 

CHARLOTTESVILLE, VIRGINIA 



Constitution of the State of Maine, 
as Amended 

(JANUARY 1, 1955) 

PREAMBLE. 

WE the people of Maine, in order to establish justice, insure tranquility, pro­
vide for our mutual defence, promote our common welfare, and secure to our­
selves and our posterity the blessings of liberty, acknowledging with grateful 
hearts the goodness of the Sovereign Ruler of the Universe in affording us an 
opportunity, so favorable to the design; and, imploring His aid and direction in 
its accomplishment, do agree to form ourselves into a free and independent State, 
by the style and title of the STATE OF MAINE, and do ordain and establish the 
following Constitution for the government of the same. 

ARTICLE 1. 

DECLARATION of RIGHTS. 
Article cited in York Harbor Village 

Corp. v. Libby, 126 ~fe. 537, ] 40 A. 382. 

§ 1. Equality and rights of man.-All men are born equally free and 
independent, and have certain natural, inherent and unalienable rights, among 
which are those of enjoying and defending life and liherty, acquiring, possessing 
and protecting property. and of pursuing and obtaining safety and happiness. 

Section protects property from retroac­
tive effect of legislation.-By the spirit 
and true intent and meaning of this sec­
tion, every citizen has the right of "pos­
sessing and protecting property" accord­
ing to the standing laws of the state in 
force at the time of his "acquiring" it, and 
during the time of his continuing to pos­
sess it. The design of the framers of our 
constitntion, it would seem ,,'as, by the 
part of the section above quoted, to guard 
against the retroactive effect of legislation 
upon the property of the citizens. Kenne­
bec Purchase v. I.{ahoree, 2 Me. 27.); 
Given v. Marr. 27 Me. 312. 

But state may determine that injurious 
articles not property.-The state, by its 
legislative enactments, operating prospec­
tively, may determine that articles injurious 
to the public health or morals, shall not 
constitute property within its jurisdiction. 
Preston v. Drew, 33 ~Ie. 558. 

Section prevents discrimination by sta~e 
based on personal characteristics.·" X 0 01](" 

now questions that this constitutional pro­
vision prevents the state making discrimi­
nation as to their legal rights and duties 
between persons on account of their 
nativity, their ancestry, their race, their 
creed, their previous condition. their color 
of skin, or eyes, or hair, their height, 

weight, physical or mental strength, their 
wealth or poverty, or other personal char­
acteristics or attributes. State v. Mitchell, 
97 Me. 66, 53 A. 887. 

And resident and nonresident, citizen 
and aiien, stand, respecting unreasonable 
discrimination, on a parity of footing. State 
v. Cohen, 133 Me. 293, 17 / A. 403. 

This section affirmatively guarantees to 
all persons an equality of right to pursue 
any lawful occupation under equal legal 
regulation ;lI1d protection. State v. Cohen, 
133 Me. 293, ] 77 A. 403; State v. Old 
Tavern Farm, ] 33 Me. 468, 180 A. 4,3. 

But vocation may be regulated and 
restrained.-It is unquestioned that every 
person has the natural right to pursue any 
lawful vocation, but such natural right is 
subject to the legal maxim, sic utere tuo 
ut alienum non laedas. So when a voca­
tion, naturally Ja\dul, or the mode of ex­
ercising it, inflicts injury to the rights of 
others, or is ineonsisten t \\'ith the public 
welfare, it may be regulated and restrained 
by the state by the exercise of its police 
power, by which persons and property are 
subjected to all kinds of restraints and 
burdens, in order to secure the general 
comfort, health and prosperity of the state. 
State v. Snowman, 94 ~fe. 99, 46 A. 815, 
holding that a statute requiring the regis-



XXXII CONS'I'ITUTlON OF lVL~IKE Yol. 1 

tration and certification of guides by the 
commissioners of inland fisheries and 
game, and imposing a penalty upon any 
person who engages in the business of 
guiding without such registration and cer­
tificate, is constitutional. See State v. 
King, 135 Me. 5, 188 A. 775, holding that 
the legislature has the power to regulate 
the business of a contract carrier, so far 
as he makes use of the state's public high­
ways, without violation of this section. 

And legislation may differ with various 
vocations.-This constitutional provISion 
does 110t prevent a State diversifying its 
legislation or other action to meet diversi­
ties in situations and conditions within its 
borders. There is no inhibition against a 
state making different regulations for dif­
ferent localities, for different kinds of busi­
ness and occupations, for different rates 
and modes of taxation upon different kinds 
of occupations. and generally for different 
matters affecting differently the welfare 
of the people. Such different regulations 
of different matters are not discriminations 
between persons, but only between things 
or situations. State v. Mitchell, 97 Me. 66, 
53 A. 887. 

But even these differentiations or classi­
fications must be reasonable and based 
upon real differences in the situation, con­
dition or tendencies of things. Arbitrary 
classification even of such matters is for­
bidden by the constitution. State v. 
Mitchell, 97 Me. 66, 53 A. 887. 

\N"hatever the difference in personal 
powers, attributes, possessions or condi­
tions, the constitution guarantees to every 
person an equality of right with all other 
persons to pursue a lawful occupation un­
der an equal regulation and protection by 
the law. State v. Mitchell, 97 Me. 66, 53 
A. 887. 

Taxation, however heavy, if limited to 
the objects which the government was in­
stituted to secure, does not infringe the 
right of private property, because its verv 
existence depends upon the maintenanc~ 
of civil government; but taxation for any 
other purpose is a practical denial of thE 
right, and a handing over of every man', 
property to those who can command a 
majority of the votes in his state or pre­
cinct. Opinion of the Justices, 58 Me. 590, 
(op. of Barrows, J.) 

But taxes cannot be imposed to raise) 
money to give away.-Taxation is for pub­
lic purposes, and for those the right of the 
government to impose taxes is unlimited. 
Taxation is imposed bv the state to meet 
its exigencies. But tax'es to meet a plain­
tiff's claims would he taxes for a private 

purpose-for a gift to an individual. The 
constitution gives no authority to raise 
money to give away. If it did, all protec­
tion to property would cease. Perkins v. 
Emerson, 59 Me. 319. 

It is not a legitimate public purpose to 
raise money to give away to private indi­
viduals. Moulton v. Raymond, 60 Me. 121. 

Act cannot authorize towns to establish 
manufacturies.-Acts authorizing to\vns to 
establish manufacturies on their own ac­
count, and run them by the ordinary town 
officers or otherwise, would be utterly 
subversive of so much of this section as 
affirms the right of our citizens as indi­
viduals to acquire, possess, and protect 
property. Opinion of the Justices, 58 Me. 
590, (op. of Barrows, J.) 

Nor to aid private enterprise.-For the 
legislature to authorize towns, by gifts of 
money or loan of bonds, to aid purely 
private enterprises, in nowise connected 
with the public use or public exigencies, 
would be to impair or take away the in­
herent and unalienable right of "acquiring, 
possessing and protecting property." Opin­
ion of the Justices, 58 Me. 590. 

Law imposing public burden for private 
benefit violates section.-A law imposing 
a public burden, for purely private benefit, 
without the possibility of any corresponding 
public advantage, is a clear violation of the 
constitutional guaranties of the right of 
private property. Thompson v. Pittston, 
59 Me. 545. 

And town cannot raise money by taxa­
tion to loan private enterprise.-The legis­
lature cannot authorize towns to raise 
money by taxation, for the purpose of 
loaning the money so raised to such bor­
rowers as may promise to engage in manu­
facturing or any other business the town 
may prefer, for their private gain and 
emolument. Allen v. Jay, 60 1'.Ie. 12-L 

Section does not grant right to control 
property after death.-There is no provi­
sion of our constitution, or that of the 
United States, which secures the right to 
anyone to control or dispose of his prop­
erty after his death, nor the right to any 
one, whether kindred or not, to take it by 
inheritance. Descent is a creature of stat­
ute, and not a natural right. State v. 
Hamlin, R6 Me. 495, 30 A. 76. 

This section guarantees to the citizen 
the right of acquiring, possessing and pro­
tecting property, which includes also the 
right to disposal. But tile guaranty ceases 
to operate at the death of the possessor. 
State Y. Hamlin, 86 1\1 e. 495, 30 A. 76. 

It is unql.!estionable, that the legislature 
can confer police powers upon public offi-
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cers, for the protection of the public 
health. Haverty v. Bass, 66 Me. 7l. 

Such as power to remove infected per­
son without warrant.-A statute which em­
powers municipal officers of a city or 
town, in which any person is infected with 
a disease dangerous to the public health, 
to remove such person to a separate house, 
without first obtaining a warrant, relates 
to a matter of police regulation, and is 
not amenable to the objection of uncon­
stitutionality. Haverty v. Bass, 66 Me. 7l. 

State may regulate use of streets.-The 
right to use the public streets, as well as 
all personal and property rights, is not an 
absolute and unqualified right. It is sub­
ject to be limited and controlled by the 
sovereign authority whenever necessary to 
provide for and promote the safety, peace. 
health, morals, and general welfare of the 
people. State v. Mayo, 106 Me. 62, 75 A. 
295; State v. Phillips, 107 Me. 249, 78 A. 
283. 

That reasonable regulations for the safety 
of the people while using the public streets 
are clearly within the police power of the 
state is too plain to admit of discussion. 
State v. Mayo, 106 Me. 62, 75 A. 295, hold­
ing that an ordinance, under express legis­
lative authority, closing to the use of au­
tomobiles certain public streets in the 
town, was constitutional. 

The legislature of a sovereign state, in 
the exercise of its police power which ex­
tends to the preservation of the lives, 
limbs, health, comfort and quiet of all per­
sons and the protection of all property 
within the state has the right to prohibit 
automobiles from passing over certain 
streets or public ways in any city or town. 
State v. Phillips, 107 Me. 249, 78 A. 283. 

And may regulate keeping and sale of 
liquor.-The constitutional right of the 
legislature to regulate or prohibit the sale 
and keeping of intoxicating liquors and to 
declare certain liquors intoxicating within 

the meaning of the law governing intoxi­
cating liquors irrespective of the intoxi­
cating character of such liquors as a mat­
ter of fact, both under the state and federal 
constitutions, have been so universally 
answered in the affirmative, both by the 
decisions in our own state and by the Su­
preme Court of the United States, that it 
is no longer a question for argument or 
even of doubt. State v. Frederickson, 101 
Me. 37, 63 A. 535. 

Constitutionality of act forbidding main­
tenance of action to recover liquor.-An 
act not declaring that no person shall ac­
quire any property in spirituous liquors, 
and authorizing them to be legally sold 
and used for certain purposes, but which 
declares that no action shall be maintained 
for the recovery or possession of such 
liquors or their value, would be unconstitu­
tional and void unless so limited, expressly 
or by construction, as to forbid the main­
tenance of any action for the recovery or 
possession of such liquors or their value, 
which were liable to seizure and forfei­
ture, or intended for sale in violation of 
the provisions of the act. Preston v. Drew, 
33 Me. 558. 

Statute creating laborer's lien on lumber 
held not violative of this section.-Spofford 
v. True, 33 Me. 283. 

The statute making the owner of a rec­
ord title to real estate assessable, does not 
violate this section. Canton v. Livermore 
Falls Trust Co., 136 Me. 103, 3 A. (2d) 
429. 

Delay in arrest for drunken driving held 
not to violate this section.-See note to 
R. S., c. 22, § 150. 

Quoted in State v. Demerritt, 149 Me. 
380, 103 A. (2d) 106. 

Stated in Haley v. Davenport, 132 Me. 
14R, 168 A. 102. 

Cited in State v. Lemar, 147 Me. 405, 
87 A. (2d) 886. 

§ 2. Power inherent in people.-All power is inherent in the people; 
all free governments are founded in their authority and instituted for their 
benefit; they have therefore an unalienable and indefeasible right to institute 
government, and to alter, reform, or totally change the same, when their safety 
and happiness require it. 

§ 3. Religious freedom.-All men have a natural and unalienable right 
to worship Almighty God according to the dictates of their own consciences, 
and no one shall be hurt, molested or restrained in his person, liberty or estate 
for worshipping God in the manner and season most agreeable to the dictates 
of his own conscience, 110r for his religious professions or sentiments, provided 
he does not disturb the public peace, nor obstruct others in their religious wor­
ship ;-and all persons demeaning themselves peaceably, as good members of the 
state, shall be equally under the protection of the laws, and no subordination nor 

1 M-C 
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preference of anyone sect or denomination to another shall ever be established 
by law, nor shall any religious test be required as a qualification for any office 
or trust, under this state; and all religious societies in this state, whether in­
corporate or unincorporate, shall at all times have the exclusive right of electing 
their public teachers, and contracting with them for their support and main­
tenance. 

Cross references.-See R. S., c. 41, § 
223, re normal schools; c. 113, § 112, re 
atheists as witnesses. 

Section protects unrestrained liberty in 
worship.-"N 0 one shall be hurt, molested 
or restrained in his person, liberty or es­
tate, for worshiping God in the manner 
and season most agreeable to the dictates 
of his own conscience, nor for his religious 
professions or sentiments, provided he 
does not disturb the public peace, nor ob­
struct others in their religious worship." 
The object of this clause was to protect 
all-the Mohammedan and the Brahmin, the 
Jew and the Christian, of every diversity 
of religious opinion, in the unrestrained 
liberty of worship and religious profession, 
provided the public peace should not there­
by be endangered nor the worship of others 
obstructed. It was to prevent pains and 
penalties, imprisonment or the deprivation 
bf social or political rights, being imposed 
as a penalty for religious professions and 
opinions. Donahoe v. Richards, 38 Me. 
379. 

The constitutional right of religious free­
dom, within constitutional limits, is not to 
be violated, destroyed or denied. In this 
state the constitutional limitations of re­
ligious freedom are non disturbance of 
the public peace and non-obstruction of 
others in their religious worship. These 
are broad, far reaching limitations, and 
they travel pari passu with liberty in what­
ever paths she may desire to travel. State 
v. Mockus, 120 Me. 84, 113 A. 39. 

Words and deeds alone not prohibited 
by this section.-Words or deeds which 
would expose the God of the Christian reli­
gion, or the Holy Scriptures, "to contempt 
and ridicule," or which would rob official 
oaths of any of their sanctity, thus un­
dermining the foundations of their binding 
force, are not protected by a constitutional 
religious freedom whose constitutional limi­
tation is non disturbance of the public 
peace. State v. Mockus, 120 Me. 84, 113 
A. 39. 

But actual breach of peace not necessary 
to invoke its provisions.-Public ridicule 
of a prevalent religion not only offends 
against the sensibilities of the believers, but 
likewise threatens the public peace and 

order by diminishing the power of moral 
precepts. It is not necessary that an 
actual breach of the peace should occur, 
but the use of words tending to excite or 
entice a breach of the peace is indictable. 
State v. Mockus, 120 Me. 84, 113 A. 39. 

The clear boundary line between the 
lawful and the unlawful discussion of reli­
gious subjects is the intent with which 
such discussion is carried on, and with 
which the words are uttered. If uttered 
maliciously, with an unlawful intent to 
ridicule and bring into contempt, then 
they are punishable. State v. Mockus, 120 
Me. 84, 113 A. 39. 

A law is not unconstitutional, because 
it may prohibit what a citizen may con­
scientiously think right, or require what 
he may conscientiously think wrong. Don­
ahoe v. Richards, 38 Me. 379. 

Selection of school book not preference. 
-This section obviously provides for the 
equality of all sects, and forbids the prefer­
ence of one over another. The section re­
fers to an act of the legislature, which 
shall establish the preference of one sect 
and the subordination of others. The 
selection of a school book is no preference 
within this section. Donahoe v. Richards, 
38 Me. 379. 

And requirement as to version of Bible 
to be used in schools is not violative of 
this section. - A requirement by a school 
committee, that the Protestant version of 
the Bible shall be read in the public 
schools of their town, by the scholars who 
are able to read, is in violation of no con­
stitutional provision, and is binding upon 
all the members of the schools, although 
composed of divers religious sects. Dona­
hoe v. Richards, 38 Me. 379. 

Statute held not to violate this section. 
-A statute which declares that "whoever 
blasphemes the holy name of God by curs­
ing, or contumeliously reproaching God, 
His creation, government, final judgment 
of the world, Jesus Christ, the Holy Ghost 
or the Holy Scriptu!'es as contained in the 
canonical books of the Old or New Testa­
ment, or by exposing them to contempt 
and ridicule, shall be punished", etc., does 
not violate this section. State v. Mockus, 
120 Me. 84. 113 A. 39. 
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§ 4. Freedom of speech and publication; libel.-Every cItIzen may 
freely speak, write and publish his sentiments on any subject, being responsible 
for the abuse of this liberty; no laws shall be passed regulating or restraining 
the freedom of the press; and in prosecutions for any publication respecting the 
official conduct of men in public capacity, or the qualifications of those who are 
candidates for the suffrages of the people, or where the matter published is 
proper for public information, the truth thereof may be given in evidence, and 
in all indictments for libels, the jury, after having received the direction of the 
court, shall have a right to determine, at their discretion, the law and the fact. 

The constitutional right of freedom of clear that it is a right which it is compe-
speech, within constitutional limits, is not tent for him to waive. If he chooses to 
to be violated, destroyed or denied. In this admit for the purposes of the trial that the 
state the constitutional limitation of free publication in question is a libel, he is no 
speech is only responsibility for that Jib- longer in a condition to complain because 
erty. This is a broad, far reaching limita- the question is not submitted to the jury. 
tion, and travels pari passu with liberty in Being admitted, it is no longer a question 
whatever paths she may desire to travel. for either court or jury; and it is imp os-
State v. Mockus, 120 Me. 84, 113 A. 39. sible for the defendant to be aggrieyed by 

Jury to pass on criminality of act. - It any views the court may entertain or ex-
was the intention of the framers of the press as to whose province it would be to 
constitution that the jury should have the pass upon the question, if the answer to it 
right to determine, not only as matter of were not admitted. State v. Goold, 62 Me. 
fact whether the defendant was the author 509. 
or publisher of the article in question, but Under our constitution and statute (R. 
also, as a matter of law, whether it was, S., c. 130, § 34), in all indictments for 
or was not, libellous. \Vhether the defend- libels, the jury determines the law as weJI 
ant published the article in question is as the facts. But since this provision is for 
plainly a question of fact. vVhether its the benefit of the accused, he may waive 
publication was iJlegal is plainly a ques- it by admitting the allegations of fact, and 
tion of law. State v. Goold, 62 Me. 509. a~king the court to determine the law. 
See R. S., c. 130, § 34. State v. Norton, 89 Me. 290, 36 A. 394. 

The difference between indictments for Statute held not violative of this section. 
libels and other criminal prosecutions is --A statute which declares that "\Vhoever 
this, that in the former the jury may right- blasphemes the holy namc of God by curs-
fuJIy pass upon the criminality of the act, ing, or contumeliously reproaching God, 
although their judgment in that respect is His creation, government, final judgment 
contrary to the opinion of the court, while of 1he world, Jesus Christ, the Holy Ghost 
in the latter they have no such right. State! or the Holy Scriptures as contained in the 
v. Goold, 62 Me. 509. canonical books of the Olel or New Tcsta-

But this right may be waived by defend- ment, or by exposing them to contempt 
ant.-vVhile it is undoubtedly true that ia and ridicule, shall be punished", etc., does 
prosecutions for libel the defendant has a not violate this section. State v. Mockus, 
right to have the question of libel or no 120 Me. 84, 113 A. 39. 
libel submitted to the jury, it is equally 

§ 5. Unreasonable searches prohibited; search warrants.-The 
people shall be secure in their persons, houses, papers and possessions from all 
unreasonable searches and seizures; and no warrant to search any place, or seize 
any person or thing, shall issue without a special designation of the place to be 
searched, and the person or thing to be seized, nor without probable cause-sup­
ported by oath or affirmation. 

The ancient right at common law of im­
munity from interference with the privacy 
of one's home has come down to us. A 
man's dwelling house is still his castle 
which may not be invaded against hi, will 
except by the state in search of violators 
of the law or upon certain processes. 
MarshaIl v. VV~heeler, 124 Me. 324, 128 A. 
692. 

Buildings used in connection with dwell­
ing house protected. - At common law a 
sheel connecting the dwelling house and 
barn and all other buildings used in con­
nection with the dwelling was deemed a 
part of the owner's "castle" and was pro­
tected from invasion against his will, ex­
cept by the state in search of viulators of 
the law or by virtue of certain civii proc-
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esses of which a writ of attachment is not 
one, and the common-law rule still remains 
in force in this state. Marshall Y. "Wheeler, 
124 Me. 324, 128 A. 692. 

Statutes authorizing searches and sei­
zures held legitimate. - Certain articles 
which are treated as property while used 
for lawful purposes may be subjects of 
forfeiture and destruction, under proper 
statutory provisions, if their use is deemed 
pernicious to the best interest of the C0m­
munity. And when such articles are at­
tempted to be used for unlawful purposes, 
or in an unlawful manner, and the at­
tempts are so concealed that ordinary dil­
igence fails to make such discovery as to 
enable the law to declare the forfeiture, 
statutes authorizing searches and seizures. 
have been held legitimate. Gray v. Kim­
ball, ,)2 Me. 29!). 

And statute may authorize seizure with­
out warrant.-A statute which merely au­
thorizes a seizure of contraband property 
without a warrant when such seizure can 
be made without the unreasonable search 
which is prohibited by the constitution IS 

to this extent constitutional. State y. 
Bradley, 96 Me. 121, 51 A. 816. 

Section does not prohibit arrest of 
deserter without warrant. - The pro­
visions of this section do not forbid the 
arrest of deserters from the army with­
out warrants, nor were they intended to 
prevent the enactment of suitable and 
proper laws for its government. Hutchings 
v. Van Bokke1en, 34 Me. 126. 

Illegal arrest not bar to prosecution.­
V nless the offense is one for which prose­
cution cannot be maintained unless the 
respondent is arrested therefor during its 
commission, an iIIegal arrest without a 
warrant is no bar to legal prosecution sub­
sequently instituted. State v. Boynton, 143 
Me. 313, 62 A. (2d) 182. 

Section must be observed by officer ex­
ecuting warrant. - This constitlltionai 
limitation upon the use of search wa:Tants 
is to be observed by the officer executing 
the warrant, as well as by the magistrate 
issuing it. Buckley v. Beaulieu, 101 Me. 
56, 71 A. 70. 

Reasonableness of searching officers' 
conduct determined by circumstances of 
case.-vVhether the conduct of the of{1cer 
in the execution of a search warrant in a 
given case was reasonable or unreasonable 
must be determined by all the circum­
stances of that case. No definite line can 
be drawn. The division is rather by a zone 
within which reasoning men might rea­
sonably differ, but outside of which there 
would be a general concurrence of reason-

ing, thinking men. Buckley v. Beaulieu, 
104 Me. 56, 71 A. 70. 

But officers to consider comfort and 
convenience of occupants of premises.­
The general principle is that, while the of­
ficers should search thoroughly in every 
part of the described premises where there 
is any likelihood that the object searched 
for may be found, they should also be con­
siderate of the comfort and convenience 
of the occupants, should mar the premises 
themselves as little as possible, and should 
carefully replace so far as practicable any­
thing they find it necessary to remove. 
Buckley v. Beaulieu, 104 Me. 56, 71 A. 70. 

In a search and seizure proceeding, the 
complaint must contain a special designa­
tion of the place to be searched.-State v. 
Sobel, 124 Me. 35, 125 A.258. 

But the laying of venue is no part of 
such designation, and the fact that the 
"enue is laid in one town and the place to 
be searched is described as in another, 
both being in the same county, is imma­
terial. State v. Sobel, 124 Me. 35, 125 A. 
25S. 

Place to be searched must be definite, 
certain and fixed.-In a statute providing 
for a search and seizure 110t only does the 
word "place" refer to locality, but under 
this constitutional provision, the locality 
must be definite, certain and fixed. It must 
be capable of being described and spe­
cially designated. It must be so definite as 
to direct the officer not only what, but 
where, he is to search. State y. Fezzette, 
103 Me. ~67, 69 A. 1073. 

And description of place must be as spe­
cific as that required to convey realty.­
This section requires that the warrant 
,hall contain as specific a description of 
the place to be searched as would be re­
quired to convey a specific piece of real es­
tate, in an instrument of conveyance. State 
v. Bartlett. 47 Me. 38S. 

The requirement of this section in ref­
erence to search warrants that "a special 
designation of the place to be searched" 
shall be made, is not answered by words, 
which, if used in a conveyance, would not 
convey it. State v. Robinson, 33 Me. 564; 
State ·v. Bartlett, H Me. :l83; State v. Du­
ane, 100 Me. 447, 62 A. 80. 

But description not governed by rules 
applicable to criminal pleadings. - The 
description of the place to be searched is 
merely preliminary, and does not consti­
tute a description of the offence alleged to 
have been committed, nor does it describe 
the elements of which the offence is com­
posed, and hence does not fall within those 



Vol. 1 CO~STITGTIOK 01<' MAINE XXXVII 

strict technical rules which apply tn crin"­
inal pleadings. State v. Bartlett, 47 Me. 388. 

The description in the warrant must) 
confine the search to one building or place. 
State v. Robinson, 33 Me. 564; State \'. 
Bartlett, 47 Me. 388; State v. Duane, 100 
Me. 447, 62 A. 80. See Flaherty v. Longley, 
6'2 Me. 420. 

A Eingle search warrant cannot be law­
fully issued to search more than one place. 
If the warrant contains a description of 
more than one place to be searched it is 
invalid. State v. Duane, 100 Me. 447, 62 A. 
SO. 

And court cannot read into warrant 
words so confining it. - When a warrant, 
in describing the place to be se8rched, 
describes, as it reads, three places, each 
occupied by a different person, though all 
three places are adjoining, the court can­
not read into the warrant words not there­
in written to show that the other t\yO 
places were named simply as boundaries of 
the place occupied by the respondent. State 
v. Duane, 100 Me. 447, 62 A. 80. 

Complaint and warrant construed to­
gether.-Where there is repugnance be­
tween the descripticn in the complaint, 
and the description in the warrant, the 
complaint and warrant must be construed 
together, and if the descriptive words arc 
sufficient clearly to designate the place to 
be searched, independent of the repugnant 
words, the latter will be rejected. State v. 
Bartlett, 47 Me. 388. 

Designation of article searched for need 
not be so special as to prevent accomplish­
ment of warrant's purpose. - This provi­
sion of the constitution was designed to 
prevent unreasonable searches and sei­
zures, but not to prevent the accomplish­
ment of any useful purpose, by searches 
and seiztlres. It could not have been the 
intention of the framers of the constitution 
to require a designation of the thing to be 
searched for, so special and particular as 
to prevent the accomplishment of any 
beneficial purpm;e by a search warrant. 
State v. Robinson, 33 Me. 564. 

And art.icle may be described by generic 
name. - Under this constitutional proyi­
sion, an article to be searched for may, ill 
the warrant, be described simply by its 
generic name, if it is destitute of any pe­
culiar and known marks or (Jualities by 
which, in the description. it can be distin­
guished from other articles of the same 
general name. State v. Robinson, 33 Me. 
564. 

Thus, a warrant for the search of "spirit­
uous or intoxicating liquors," will not be 
considered unauthorized, for the \\ an t oi 

a sufficient designation of the thing to be 
searched for. State v. Robinson, 33 Me. 
56.}. 

Person to be arrested must be specially 
designated in warrant.--The omission of 
the name of the party to be arrested, as a 
means of identification, is justified only on 
the ground of necessity; and when. this is 
not known the warrant must indicate on 
whom it is to be served in some other way, 
by a specification of his personal appear­
ance, his occupation, his precise place of 
residence or of labor, his recent history, 
or some facts which give the special desig­
nation that the constitution requires. Har­
wood v. Siphers, 70 Me. 464. 

If the name of the party to be arrested 
is unknown, the warrant may be issued 
against him by the best description the 
Ilature of the case will allow. Harwood v. 
Siphers, ' .. 0 Me. 464. 

And a respondent is entitled to have a 
complaint or indictment describe him by 
his full and correct name, or if unknown, 
to so describe him by physical character­
istics, sex, residence or otherwise as to 
identify him. This is essential to enable 
the ofticer to apprehend the proper person, 
and also to enable the accused to main­
tain in case of conviction, a plea of former 
jeopardy in case of a second charge for 
the same offense, as well as to comply 
with the provisions of the constitution. 
:-itate v. Striar, 121 Me. 519, 118 A. 31'7. 

But a complaint or indictment describ­
ing the respondent by his surname and 
initials may be good upon two grounds, 
first, it may be his true and full name. sec­
ond, if not, he may be known by the abbre­
viated name as well as by his full name. 
State v. Striar, 121 Me. 519, 118 A. 377. 

A warrant to search for specified articles 
remains in force for a reasonable time 
only. State v. Guthrie, 90 Me. 448, 38 A. 
368. 

What is a reasonable time within which 
a warrant may be lawfully executed is a 
question of law for the court to determine 
in each casc according to its circum­
stances. State v. Guthrie, 90 Me. 448, 38 
A. 368, holding that an unexphined and 
apparently needless delay for three days in 
the execution of a warrant was unreason­
abJe. 

Waiting eight days after a seizure is 
made before process is obtained whereby 
to justify the seizure is unreasonable. State 
v. Riley, ~6 ;'fe. 114, 2D A. 920. 

Warrant of arrest held served within 
reasonable time after issuance.-See State 
v. Nadeau, ~)7 Me. 27.i, 54 A. 725. 

Where game possessed by plaintiff out 
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of season was seized by a game warden, 
a warrant for the arrest of the plaintiff 
should have been obtained either before 
the seizure was made or within a reason­
"ble time thereafter, for the purpose that 
the guilt or innocence of the plaintiff might 
be judicially determined within a reason­
able time. And where the agreed state­
ment recited that no prosecution had been 
commenced against the plaintiff for the 
violation of thc game law and that th~ 
defendant as a game warden held the 
seized game without any warrant or other 

process whatever, awaiting the determina­
tion of the law court as to its forfeiture, 
this statement made the warden an ac­
knowledged trespass('r ab initio. \Voods v. 
Perkins, 119 Me. 257, 110 A. 633. 

Complaint supported by affirmation. -. 
See State v. Adams, 78 Me. 486, 7 A. 267; 
State v. Welch. 7n Me. 09, 8 A. 348. 

Quoted in Campbell v. Burns, 94 Me. 
127, 46 A. 812. 

Cited in State v. Murphy, 72 Me. 433; 
State v. Schoppe, 113 Me. ]0, 92 A. 867. 

§ 6. Rights of persons accused.-In all criminal prosecutions, the ac­
cused shall have a right to be heard by himself and his counsel, or either, at his 
election; 

To demand the nature and cause of the accusation, and have a copy thereof; 
To be confronted by the witnesses against him; 
To have compulsory process for obtaining witnesses in his favor; 
To have a speedy, public and impartial trial, and, except in trials by martial 

law or impeachment, by a jury of the vicinity. He shall not be compelled to 
furnish or give evidence against himself, nor be deprived of his life, liberty, prop­
erty or privileges, but by judgment of his peers or the law of the land. 

I. General Consideration. 
II. Right to Demand Nature and Cause of Accusation. 

III. Right to Be Confronted by Witnesses. 
IV. Right to Speedy Trial. 
V. Right to Trial by Jury. 

VI. Privilege against Self-Incrimination. 
VII. "Law of the Land" or "Due Process." 

Cross References. 

See note to R. S., c. 22, § 150, re delay in arrest for drunken driving does not violate 
this section; notes to c. 37, § 130, c. 145, § 11, re this section not violated by those stat­
utes; c. 148, § 9, re speedy trial; c. 148, § 12, re copy of indictment; c. 148, § 2~ and 
note, re accused as witness; note to c. 155, § 2, re that statute not violative of this sec­
tion. 

I. GENERAL CONSIDERATION. 
The safeguards of personal liberty con­

tained in this section are neither to be dis­
regarded nor evaded. They are not de­
signed as a shield to crime but as a pro­
tection to innocence. The experience of 
generations has demonstrated their neces­
sity and value. They are an integral part 
of the law of the land and must be re­
spected. In our anxiety to sustain the 
dignity of courts, we should not ignore the 
restraints of law. In re Holbrook, 133 Me. 
276, 177 A. 418. 

Police regulation must be reasonable.­
Whether a particular statute has validity 
as a proper exercise of·· the police power 
depends on whether or not it extends only 
to such measures as are reasonable, but 
then the police regulation must be reason­
able under all circumstances. Jordan v. 
Gaines, 136 Me. 291, 8 A. (2d) 585. 

The test used to determine the consti-

tutionality of the means employed by the 
legislature, in exercising police power, is 
to inquire whether the restrictions it im­
poses on rights secured to individuals by 
the bill of rights are unreasonable and not 
whether it imposes any restrictions on such 
rights. Jordan v. Gaines, 136 Me. 291, 8 
A. (2d) 585. 

A statute making the owner of a record 
title to real estate assessable, does, not vio­
late this section. Canton v. Livermore 
Falls Trust Co., 136 Me. 103, 3 A. (2d) 
429. 

State not required to pay fees of Vlrit­
nesses for accused.-The provision of this 
section that in all criminal prosecutions the 
accused shall have a right to have com­
pulsory process for obtaining witnesses in 
his favor does not authorize the accused in 
criminal prosecutions to require of the state 
payment of the fees of the witnesses nec­
essary in the defense; it is for the process 
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only by which they may be summoned. 
State v. Waters, :19 Me. 54. 

Applied in N ott's Case, 11 Me. 208, over­
ruled in Portland v. Bangor, 65 Me. 120; 
State v. Bartlett, 55 Me. 200; State v. 
Cleveland, 58 Me. 564; In re Damon's 
Appeal, 70 Me. 153; State v. Banks, 78 M.,. 
490, 7 A. 269; State v. Hamlin, 86 .Me. 49,;' 
30 A. 76. 

Cited in Hibbard v. Bridges, 76 Me. 324; 
Crabtree v. Ayer, 122 Me. 18, 118 A. 790; 
State v. Jones, 137 Me. 137, 16 A. (2d) 103. 

II. RIGHT TO DEMAND NATURE 
AND CAUSE OF ACCUSATION. 
It is the constitutional right of all per-

s·ons accused of ·crime to know without 
going beyond the record the nature and 
cause of the accusation. State v. Beck­
with, 13:3 Me. 423, 198 A. 739; Smith v. 
State, 145 Me. 313, 75 A. (2d) 538. 

The accused is of right entitled in the 
beginning to know, and in after time to 
point out, if he shall so desire, without 
going beyond the written record, the dis­
tinct crimination. State v. Crouse, 117 
Me. 363, 104 A. 525. 

Legislature cannot deprive accused of 
right.-\Vhile it is well settled in this state 
that the legislature may abbreviate, sim­
plify, and in many other respects modiiy 
and change the forms of complaints and in­
dictments, even to the extent of authorizing 
the omission of allegations which do not 
serve any useful purpose, it is equally well 
established that it cannot deprive a person 
accused of crime of such rights as are 
essential to his protection and which ;tre 
guaranteed by the constitution. One of 
the most important of these rights is that 
the accusation shall be formally, fully, and 
precisely set forth. State v. ~-ebber, 125 
Me. 319, 133 A. 738. 

The legislature may modify or simplify 
the forms in criminal proceedings, pro­
vided the essential matters which clearly 
set forth an offense, and which, being 
proved, constitute the offense, are retained. 
But the legislature cannot dispense with 
the requirement of a distinct presentation 
of an offense against the law. It cannot 
compel an accused person to answer to a 
complaint which contains no charge, either 
general or particular, of any offense. 
State v. Learned, 47 Me. 426; State v. Cor­
son, 59 Me. 137. 

And statute which does so is unconsti­
tutional.-\Vhere a statute defining an of­
fense contains an exception or proviso in 
the enacting clause which is so incorpo­
rated with the language describing and de­
fining the offense that the ingredients of 
the offense cannot be accurately and clearly 
described if the exception is omitted, an 

indictment founded on the statute must 
allege enough to show that the accused is 
not within the exception, and in so far as 
the statute attempts to abrogate this rule, 
it is unconstitutional. State v. Webber, 
125 Me. 31\1. 133 A. 738. See Thompson, 
Petitioner, 141 Me. 250, 42 A. (2d) 900, 
wherein it was held that a statute which 
provides that "it is sufficient in every in­
dictment ... for manslaughter, to charge 
that the defendant did feloniously kill and 
slay the deceased, without, in either case," 
(referring to murder' and manslaughter) 
"setting forth the manner or means of 
death" does not violate this section. 

Purpose of guaranty is to apprise ac­
cused of act charged.-The purpose of this 
constitutional guaranty in the bill of rights 
is to afford the respondent in a criminal 
prosecution such a reasonably particul;tr 
statement of all the essential elements which 
constitute the intended offense as shaH ap­
prise him of the criminal act charged. 
State v. McClay, 146 Me. 104, 78 A. (2d) 
347. 

The law affords to the respondent in a 
criminal prosecution such a reasonably 
particular statement of all the essential ele­
ments which constitute the intended offense 
as shall apprise him of the criminal act 
charged. Smith v. State, 145 Me. 313, 75 
A. (2d) 538. 

It is the duty of a complainant, in his 
complaint, to inform the accused of the 
specific criminal wrong of which he stands 
charged. The declaration of rights entitles 
the accused to this. State v. Haapanen. 
129 Me. 28, 149 A. 389. 

And facts must be stated so as to enable 
accused to meet exact charge against him.­
It is the constitutional right of every per­
son accused of crime to insist that the facts 
alleged to constitute a crime shall be stated 
in the complaint or indictment with that 
reasonable degree of fullness, certainty and 
precision requisite to enable him to meet 
the exact charge against him. State v. 
Doran, 99 Me. 329, 59 A. 440; State v. 
Mahoney, 115 Me. 251, 98 A. 750; State v. 
Crouse, 117 Me. 363, 104 A. 5'25; State v. 
\Vebber, 125 Me. 319, 133 A. 738; State v. 
Becbvith, 135 Me. 423, 198 A. 739; Smith 
v. State, 145 Me. 313, 75 A. (2d) 538; 
State v. Euart, 149 Me. 26, 98 A. (2d) 556. 

And to plead judgment in bar of subse­
quent prosecution.-I t is the constitutional 
right of every person accused of crime to 
insist that the facts alleged to constitute a 
crime shall be stated in the complaint or 
indictment with that reasonable degree of 
fullness, certainty and precision requisite to 
enable him to plead any judgment which 
may be rendered upon it in bar of a sub5e·-
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quent prosecution for the same offense. 
State v. Doran, 99 Me. 329, 59 A. 440; 
State v. Mahoney, 115 Me. 251, 98 A. 750; 
State v. Crouse, 117 Me. 363, 104 A. 525; 
State v. \\Tebber, 125 Me. 319, 133 A. 738; 
State v. Beckwith, 135 Me. 423, 198 A. 73(); 
Smith v. State, 145 Me. 313, 75 A. (2d) 538. 

The requirements as to the statement of 
facts in indictments and complaints are for 
two distinct purposes: to enable the ac­
cused to meet the exact charge against 
him and to enable him to plead any judg­
ment which may be rendered upon it in 
bar of a subsequent prosecution for the 
same offense. Smith v. State, 145 Me. 313, 
75 A. (2d) 538. 

The question is whether the indictme!lt 
sets forth the facts with sufficient partic­
ularity and certainty to inform the accused 
of the offense with which he is charged. 
Does it portray the facts which the state 
claims constitutes the alleged transgression 
so distinctly as to advise the accused of the 
charge which he has to meet, and to give 
him a fair opportunity to prepare his de­
fense, so particularly as to enable him to 
avail himself of a conviction or an acquittal 
in the defense of another prosecution for 
the same offense? State v. Mahoney, 115 
Me. 251, 98 A. 750. 

The object of the rule requiring the 
charge to be particularly, certainly and 
technically set forth, is threefold: To 
apprise the defendant of the precise nature 
of the charge made against him: To en­
able the court to determine whether the 
facts constitute an offense and to render 
the proper judgment thereon: That the 
judgment may be a bar to any future prose­
cution for the same offense. State v. Long­
ley, 119 Me. 535, 112 A. 260. 

Description of offense must be certain, 
positive and complete.-In criminal prose­
cutions, the description of the offense in 
the complaint or indictment must be cer­
tain, positive and complete. State v. 
Crouse, 117 Me. 363, 104 A. 525; State v. 
Webber, 125 Me. 319, 133 A. 738; State v. 
Beckwith, 135 Me. 423, 198 A. 739; Smith 
v. State, 145 Me. 313, 75 A. (2d) 538; State 
v. Euart, 149 Me. 26, 98 A. (2d) 556. 

This section guarantees and requires that 
an indictment or complaint for crime must 
fully and substantially describe to the ac­
cused any crime or offense with which he 
is charged. Such a description of an of­
fense is included in the phrase "the nature 
and cause of the accusation." State v. 
McClay, 146 Me. 104, 78 A. (2d) 347. 

And no person can be held to answer to 
a criminal charge until it is fully, plainly, 
substantially and formally described to him. 
Every material fact which serves to con-

stitute the offense must be expressed with 
reasonable fullness, directness and preci­
sion. State v. Corriveau, 131 Me. 79, 159 
A. 327. 

In order to properly inform the accused 
of the "nature and cause of the accusation," 
the commission of the offense must he 
fully, plainly, substantially, and formally 
set forth. State v. Strout, 132 Me. 134, lfl7 
A. 859. 

But only such particularity as will enable 
accused to understand charge and prepare 
defense is required.-Constitutional pro­
visions for the protection of an accused 
person exact only such particularity of 
allegation as may enable the accused to 
understand the charge against him and to 
prepare his defense. State v. Haapancn, 
129, Me. 28, 149 A. 389; State v. Corriveau, 
131 Me. 79, 159 A. 327. 

A des,cription of the offense in the lan­
guage of the statute is sufficient. State v. 
Strout, 132 Me. 134, 167 A. 859. 

If statute sets out facts which make a 
crime.-An indictment describing an of­
fense in the language of the statute is 
sufficient. This commonly repeated rule 
is ordinarily correct. It, however, depends 
upon the manner in which the offense is 
defined in the statute. If the statute does 
not sufficiently set out the facts which 
make the crime, so that a person of com­
mon understanding may have adequate no­
tice of the nature of the charge which he 
is called upon to meet, then a more definite 
statement of the facts than is contained in 
the statute becomes necessary. State v. 
Strout, 132 Me. 134, 167 A. 859. 

Speaking broadly, an indictment for a 
statutory crime is sufficient where it 
charges in the words of the statute. But 
this applies only in cases where in the 
statute itself there is a sufficient descrip­
tion of the offense intended to be created 
by the legislature. State v. Crouse, 117 
Me. 363, 104 A. 525. 

It is not sufficient to use the words of 
the statute, unless they contain a reason­
ably particular statement of all the essen­
tials which constitute the intended offense. 
Smith v. State, 145 Me. 313, 75 A. (2d) 538. 

If a statute creating an offense fails to 
set out the facts constituting it sufficiently 
to apprise the accused of the precise nature 
of the charge against him, a more particu­
lar statement of the facts will be required 
in the indictment. State v. Doran, 99 Me. 
329, 59 A. 440. 

All essential elements of crime must be 
set forth.-Regardless of their individual 
importance, all essential elements of the 
crime must be set forth in the indictment 
to meet constitutional requirements. The 
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greater importance of one particular ele­
ment than that of another wiII not warrant 
the omission of the less important, for all 
necessary elements, even though of varying 
importance, must be aIleged. Thompson, 
Petitioner, 141 1fe. 250, 42 A. (2d) 900. 

There are cases where an act may be 
criminal or otherwise, according to the 
circumstances under which it is done. If 
made criminal by the circumstances, then 
they become constituent elements of the 
crime and must 'be set out. Otherwise 
they are not a part of the crime and need 
not be set out. Thompson, Petitioner, 1-11 
Me. 250, 42 A. (2d) 900. 

It is an elementary rule of criminal 
pleading that every fact or circumstance 
which is a necessary ingredient in a prima 
facie case of guilt must be set out in the 
indictment. State v. Doran, 99 Me. 329, 
59 A. 440. 

Particular offense attempted or solicited 
must be set out.-It is held that in charging 
an attempt to commit a crime, which is 
akin to soliciting the same to be done, and 
by some authorities deemed inclusive of 
it, it is necessary to aIlege and set out with 
r!:asonable certainty the particular offense 
attempted. Neither reason nor authority 
can be found for relaxing the strictness of 
this requirement when the indictment is 
for solicitation. A person accused of that 
offense is entitled to know the specific fel­
ony which it is aIleged he solicited. State 
v. Beckwith, 135 Me. 423, 198 A. 739. 

Prior conviction must be alleged to im­
pose enhanced penalty.-The rule of crimi­
nal pleading which requires that prior con­
victions be alleged in order that enhanced 
penalties mayor must be imposed upon 
second or subsequent offenders under stat­
utes providing therefor has its source in 
the common law. It is preserved by this 
section of the constitution, as a sacred 
right of, and a protection to, those accused 
of crime. State v. McClay, 146 Me. 104, 
78 A. (2d) 347. 

Complaint insufficient if words do not 
necessarily charge offense.-If the com­
plaint or indictment, interpreted according 
to the common and ordinary usage and 
meaning of the words therein, does not 
necessarily charge the respondent with a 
violation of the statute or ordinance, the 
complaint or indictment is insufficient and 
will not sustain a conviction. A contrarv 
holding would violate the respondent's co;­
stitutional right "To demand the nature 
and cause of the accusation, and have a 
copy thereof;" guaranteed to him by this 
section. State v. Maine State Fair Ass'n, 
148 Me. 486, 96 A. (2d) 229. 

Indictment must use word "willfully" 

where statute uses it.-Where a statute 
makes criminal the doing of an act "wiIl­
fuIly," it is not sufficient for the indictment 
to charge that it was done "feloniously." 
The words are not synonymous, equivalent 
or of the same import. State v. Hyman, 
115 Me. 419, 102 A. 231. 

The accused, if indicted for an offense 
under a statute, has a right to know the 
nature of the offense, as described in the 
statute. The word "willfully" is weIl de­
fined in criminal law and when used as 
descriptive of a criminal offense involves 
evil intent or legal malice. When used as 
descriptive of such an offense the term be­
comes an essential part of the law of the 
case. State v. Hyman, 116 Me. 419, 102 
A. 231. 

Variance between allegations and proof 
as to constituent elements is fatal.-If an 
indictment apprises the respondent in such 
manner that he may avail himself of the 
plea of former jeopardy, slight variations 
between it and the proof do not rate as 
departures from substance, nor constitute 
a failure of proof. But a variance between 
aIlegation and proof, or a failure of proof, 
as to constituent elements, is fatal. State 
v. Martin, J 34 Me. 448, 187 A. 710. 

And the rule of the failure of proof is 
not one of mere technicality, but goes to 
the upholding of constitutional law and 
procedure. The fundamental rule that, in 
all criminal prosecutions, the accused shall 
have the right to demand the nature and 
cause of the accusation, is embodied, as a 
part of the declaration of rights, in both 
state and federal constitutions. State v. 
Martin, 134 Me. 448, 187 A. 710. 

Sufficiency of indictment for escape.­
See Smith v. State, 145 Me. 313, 75 A. (2d) 
538. 

Sufficiency of indictment for conspiracy 
to engage in maintaining and operating 
lotteries.-See State v. Pooler, 141 Me. 
274, 43 A. (2d) 353. 

Indictment for arson held insufficient 
under this section.-State v. Crouse, 117 
Me. 363, 104 A. 525. 

Sufficiency of complaint for illegal sale 
of liquor.-See note to c. 51, § 97, para­
graph 1. 

III. RIGHT TO BE CONFRONTED 
BY WITNESSES. 

Object of provision for confrontation.­
The object of the constitutional provision 
for confrontation by witnesses is to guard 
the accused in alI matters, the proof of 
which depends upon the veracity and 
memory of witnesses, against the danger 
of falsehood or mistake, by bringing the 
witnesses when they give their testimony 



XLII CONSTITUTION OF MAIKE \' 01. 1 

as to such matters face to face with him. 
State v. Frederic, 69 Me. 400; State v. 
Crooker, 123 Me. 310, 122 A. 865. 

The constitutional right of confrontation 
is preliminary to and but another name for 
the right of cross-examination. State v. 
Crooker, 123 Me. 310, 122 A. 865. 

And to be confronted by the witnesses 
against oneself does not mean merely that 
they are to be made visible to the ac,cused 
so that he shall have the opportunity to 
see and to hear them, but it imports the 
constitutional privilege to cross-examine 
them. State v. Crooker, 123 Me. 310, 122 
A. 865. 

And actual presence of witness not re­
quired. - The main and essential purpose 
of confrontation is to secure the opportun­
ity of cross-examination, and although 
there is a secondary purpose, that of hav­
ing a witness present before the tribunal 
which is engaged in the trial of the case, 
this is merely desirable, and, where it can­
not be obtained, need not be required. 
State v. Herlihy, 102 Me. 310, 66 A. 643. 

Provision protects against adverse testi­
mony from whatever source. - The object 
of the constitutional provision as to the 
right to be confronted by witnesses is not 
protection against any particular individ­
ual or against the person called by any 
particular party, but against adverse testi­
mony from whatever source it may come. 
State v. Crooker, 123 Me. 310, 122 A. 861,. 

Hence it is that an attorney is allowed 
to cross-examine his own witness, one 
summoned and offered by himself, if such 
witness proves adverse and hostile. The 
reason for this is that such witness is in 
fact adverse in interest and sympathy to 
the interrogating party. Truth is the de­
sired goal, and to elicit truth it may be as 
necessary to cross-examine one's own wit­
ness as that of the adversary. State v. 
Crooker, 123 Me. 310, 122 A. 865. 

And co-defendant may be cross-exam­
ined. - When three respondents are in­
dicted and tried jointly and have separate 
counsel, and one respondent takes the 
stand in his own behalf and in his testi­
mony incriminates another of the three, 
the counsel for that other is entitled to 
cross-examine him. State v. Crooker, 123 
Me. 310, 122 A. 865. 

Admission of testimony of absent wit­
ness given at former hearing not violative 
of accused's right.-The admission of tes­
timony, given under oath at a former 
hearing between the same parties, and 
where the same issue is involved, of a 
witness who has since died or who is ab­
sent from the jurisdiction by procurement 

of the accused or adverse party, when op­
portunity for full cross-examination was 
had at the prior hearing, does not violate 
the constitutional provision conferring 
upon an accused in criminal cases the 
right to be confronted by the witnesses 
against him. State v. Budge, 127 Me. 23~, 
142 A. 857. 

The testimony of a witness, since de­
ceased, given at a trial in which he was 
cross-examined by the opposite party, or 
where there was an opportunity for cross­
examination, is admissible in evidence at 
a subsequent trial of the same action or 
proceeding. And such testimony may be 
given in evidence, if the substance of it 
can be proved, although the exact lan­
guage cannot be. State v. Herlihy, 102 
Me. 310, 66 A. 643. 

Presence of accused not required at 
view. - The purpose of a view is not to 
receive evidence, but to enable the jury 
to more intelligently apply and compre­
hend the testimony presented in court; 
and so far as the information received on 
the view can in any way be considered by 
the jury it must be limited to such as is 
obtained from an ocular examination uf 
the premises. No testimony of any kind 
should be permitted to be presented to a 
jury while away from the presence of the 
court taking a view. Thus, at a view, there 
is no such confrontation of witnesses as 
requires the presence of the accused in a 
criminal case. State v. Slorah, 118 Me. 
203, 106 A. 768. 

The absence of the accused by his re­
quest, or unless he demands the right to 
attend, while a view is being taken, vio­
lates none of his rights, constitutional or 
otherwise, and the respondent cannot af­
terward take advantage of the fact under 
such conditions, if the jury proceed with 
the view in his absence. State v. Slorah, 
118 Me. 203, 106 A. 768. 

IV. RIGHT TO SPEEDY TRIAL. 
Ordinarily, the right to a speedy trial, 

is a speedy trial upon an existing charge. 
Conceivably, successive prosecutions, each 
long delayed over the protests or demand 
for trial by the accused and then aban­
doned without reason, and a new one in­
stituted might be so oppressive and prej­
udicial to the rights of the accused that 
such conduct, as a whole, on the part of 
prosecuting officers would violate his con­
stitutional right to a speedy trial even on 
a new prosecution. State v. Boynton, 143 
Me. 313, 62 A. (2d) 182. 

Right to speedy trial is personal and 
may be waived.-The constitutional right 
to a speedy trial is a personal privilege 
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granted to the accused and not a limita­
tion upon the power of the state to prose­
,cute for crime. It is a privilege that he 
may waive. If he does not make a de­
mand for trial, he will not be in a position 
to demand a discharge because of delay in 
prosecution. State v. Boynton, 143 Me. 
313, 62 A. (2d) 182. 

Delay in prosecution, caused either by 
action or inaction on the part of the re­
spondent is a waiver of his right to a 
speedy trial. State v. Boynton, 143 Me. 
313, 62 A. (2d) 182. 

Right not violated by indictment pend­
ing appeal. - The pendency of an ac­
cused's appeal does not deprive the supe­
rior court of jurisdiction to try him on an 
indictment for the same offense returned 
while the appeal is pending. Neither is 
the accused's right to a speedy trial vio­
lated by the finding of such indictment 
and his trial thereon. State v. Boynton, 
143 Me. 313, 62 A. (2d) 182. 

V. RIGHT TO TRIAL BY JURY. 
Section guarantees right of trial by 

jury.-The right of trial by jury is guar­
anteed by the constitution, and it is not 
within the province of the legislature to 
enact a law which will destroy or mate­
rially impair the right. State v. Intoxi­
cating Liquors, 80 Me. 57, 12 A. 794. 

And act interfering with right violates 
section. - An act of the legislature which 
renders it difficult for the accused to ob­
tain the privilege of a trial by jury, be­
yond what public necessity requires, im­
pairs individual rights and is inconsistent 
with the constitutional guaranty of this 
section. Saco v. Wentworth, 37 Me. 16:;. 

And act cannot impose conditions to 
right. - If an act of the legislature re­
quires conditions for the purpose of pros­
ecuting a trial by jury, it is opposed to 
the spirit of the constitution and, so far 
as it deprives one of this means of pro­
tection, it is void. Saco v. Wentworth, 37 
Me. 165. 

The very essence of "trial by jury" is 
the right of each juror to weigh the evi­
dence for himself, and in the exercise of 
his own reasoning faculties, determine 
whether or not the facts involved in the 
issue are proved. State v. Intoxicating 
Liquors, 80 Me. 57, 12 A. 794. 

If this right is taken from the juror -
if he is not allowed to weigh the evidence 
for himself - is not allowed to use his 
own reasoning faculties, but, on the con­
trary, is obliged to accept the evidence at 
the weight which others have affixed to it, 
and to return and affirm a verdict which 

he does not believe to be true, or of the 
truth of which he has reasonable doubts 
- then, very clearly, the substance, the 
very essence of the "trial by jury" will be 
taken away, and its form only will remain. 
State v. Intoxicating Liquors, 80 Me. 5~, 
12 A. 794. 

Accused must be entitled to appeal from 
sentence of justice of peace.-In order to 
give effect to the provision of this section 
concerning trial by jury, the accused must, 
of necessity, be entitled to an appeal from 
the sentence of a justice of the peace, who 
tries without the intervention of a jury, 
to the circuit court of common pleas. 
where a trial by jury may be had. J ohn­
son's Case, 1 Me. 230. 

And act requiring bond for such appeal 
is void. - An act which requires that 
any person claiming an appeal from a 
judgment rendered against him by any 
judge of a municipal court, or justice of 
the peace, on trial of such action or com­
plaint, shall in every case give a bond in 
a specified sum that he will not, during the 
pendency of such appeal, violate any of 
the provisions of the act, impairs the 
right secured to the accused by this sec­
tion and is inoperative and void. Saco v. 
\Ventworth, 37 Me. 165. See Saco v. 
W oodsum, 39 Me. 258. 

The usages of the common law, in 
criminal cases, require that there should 
be a court having jurisdiction of the of­
fense when the venires are issued for 
drawing the grand jurors, and that the 
persons thus drawn should be sworn be­
fore such a court. It is not sufficient that 
the person issuing the venire claims to be 
clerk of such court, or that the tribunal 
which causes those who have been drawn 
as grand jurors to be sworn and im­
paneled as such claims to be a court; both 
these persons must actually be of the ca­
pacity they purport to be for these pur­
poses. I t is not enough that the mere 
forms of law are observed; there must, 
also, be present the actual essence of 
judicial right and authority. State v. 
Doherty, 60 Me. 504. 

Appellate court cannot increase penalty 
after conviction by jury in appeal from 
magistrate. - On an appeal from the sen­
tence of a magistrate, imposing a lawful 
penalty for a specified offence, it is not 
competent for the legislature to require 
any increase of the penalty to be imposed 
by the appellate court after conviction by 
the jury. The requiring of any such in­
crease is an unconstitutional restraint 
upon the right of trial by jury. State v. 
Gurney, 37 Me. Li6. 
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Trial by jury not required in tax en­
forcement proceedings, - Tax revenue is 
essential to the maintenance of govern­
ment and legislative power should be con­
strued liberally in testing the validity of 
any legislation designed to facilitate the 
collection of taxes legally imposed on 
property properly described. Summary 
process for such purpose is proper and 
there is no constitutional provision which 
requires trial by jury in tax enforcement 
proceedings. Warren v. Norwood, 138 
Me. 180, 24 A. (2d) 229. 

Person cannot be legally convicted 
without jury for perjury on theoretical 
charge of contempt.-For a judge to de­
termine the fact of perjury without in­
dictment or trial by jury and impose the 
penalty or imprisonment, theoretically for 
contempt but in reality for perjury, is an 
unsafe and unwarranted practice, and one 
suffering confinement under such a sen­
tence is illegally restrained of his liberty. 
In re Holbrook, 133 Me. 276, 177 A. 418. 

The framers of the constitution did 
not use the word "vicinity" as meaning 
"county>', State v. Longley, 119 Me. 535, 
112 A. 260, holding that a statute confer­
ring jurisdiction upon trial justices and 
other courts of offenses under the inland 
fish and game laws committed in an ad­
joining county is not repugnant to this 
section, guaranteeing to the accused in 
criminal prosecution, the right to have a 
speedy trial by a jury of the vicinity. 

VI. PRIVILEGE AGAINST SELF­
INCRIMINATION. 

This section guarantees to the accused 
in all criminal prosecutions that he shall 
not be compelled to furnish or give evi­
dence against himself. By a similar pro­
vision in the fifth amendment of the con­
stitution of the United States it is pro­
vided that no person "shall be compelled 
in any criminal case to be a witness 
against himself." These provisions of the 
respective constitutions have crystallized 
into absolute guaranties of that common­
law privilege which is and always has 
been one of the cherished rights of the 
English and American peoples. These 
two constitutional provisions are so simi­
lar in nature and identical in purpose that 
precedent with respect to the construction 
of the one may well serve as precedent for 
the construction of the other. Gendron v. 
Burnham, 146 Me. 387, 82 A. (2d) 773. 

Privilege not limited to case where wit­
ness charged with crime. - The privilege 
against self-incrimination not only applies 
to a case where a \vitness is directly 

charged with a crime but to a case where 
he may be asked to disclosc the circum­
stances of an offense, the sources from 
which, or the means by which evidence of 
its commission or of his conncction with 
it may be obtained without u:;ing his an­
swers as direct admissions against him. 
Brunswick Construction Co. y. Leonard, 
149 Me. 426, 103 A. (2d) 11.>. 

Or to direct disclosure of guilt. - Not 
only is the privilege against self-incrim­
ination available against direct disclosure 
of guilt on the part of the witness, but the 
witness is protected from being compelled 
to disclose the circumstances of his of­
fense, the sources from which, or the 
means by which, evidence of its com­
mISSIOn, or of his connection with it, may 
be obtained, or made effectual for his con­
nection, without using his answers as di­
rect admissions against him. Gendron v. 
Burnham, 146 Me. 387, 82 "\. (2d) 773. 

And may be asserted before the court 
and the grand jury.-If a witness has re­
fused to answer questions before the 
grand jury, he has a right to assert his 
privilege against self-incrimination in 
justification of such refusal. If the an­
swers would be self-incriminatory, he can­
not be compelled to answer the questions. 
This privilege against self-incrimination 
may be asserted by the witness before the 
court as well as before the grand jury. 
Gendron v. Burnham, 146 Me. 387, 82 A. 
(2d) 773. 

Refusal to answer based on mistaken 
belief as to self-incrimination not con­
tempt.-Refusal by a witness to answer a 
question before the grand jury because of 
an honest but mistaken belief on his part 
that the answer would be self-incriminat­
ing does not constitute contempt. Nor 
does the fact that a witness did not state 
to the grand jury the ground for his re­
fusal so made in and of itself make such 
refusal to answer a contempt. The grand 
jury is not the judge of the applicability 
of the privilege to questions directed to a 
witness. Whether the qucO'tion is such 
that the answer thereto could be self-in­
criminatory is a question for the court and 
until the witness has been taken before 
the court that question cannot be deter­
mined. Gendron v. Burnbam, 146 Me. 
387, 82 A. (2d) 773. 

The privilege against self-incrimination 
is not a privilege against being subjected 
to inquiry. It is a privilege against the 
necessity of making disclosure of incrim­
inating facts. In cases ,,,here the privi­
lege is validly asserted the right to re­
quire answer must yield thereto. Gend-
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ron v. Burnham, HG Me. 387, 82 A. (2d) 
773. 

But duty to answer is measured by right 
to assert privilege. - Although it is the 
duty of the individual, when summoned 
before the grand jury, to give true an­
swers to inqlllfles concerning facts within 
his knowlege, yet his duty to answer is 
always measured by his constitutional 
right to assert his privilege against self­
incflm1l1ation. Gendron v. Burnham, 146 
Me. 387, 82 A. (2d) 773. 

Privilege relates to oral evidence.-The 
constitutional provision concerning privi­
lege against self-incrimination relates to 
oral evidence. Documentary evidence is 
admissible as weIl in criminal as in civil 
cases, and its admission has never been 
regarded as a violation of this section. 
State v. Frederic, 69 Me. 400. 

And statute making copy of prior tes­
timony legal evidence does not violate this 
section. - ,-\ statutc making a certified 
copy of the testimony of a witncss, as 
taken by ~ court stenographer in the 
sworn perfor1l1~nce of his official duty, 
legal evidence to prove the testimony of 
such witness whenever proof of the same 
is relevant in a case on trial, is not in con­
travention of this section. State v. Fred­
eric, 69 Me . .Je00. 

,"\s to admis,;ibility of self-incriminating 
evidence gi\'en in another case in federal 
court pursuant to federal immunity stat­
ute, see St~te Y. Verecker, 124 Me. 178, 
126 A. 827. 

Privilege is personal and may be 
waived. - It is true that the privilege 
against self-incrimination is a personal 
one. To be a\'ailable to a witness it must 
be claimed and, being but a privilege, it 
may be waiver!. Failure to claim the 
pri vilege at the proper time may con­
stitute a waiver. Gendron v. Burnham, 
HG 1fe. :187. 82 ,"\. (2d) 773. 

And is a privilege of the witness alone. 
-The privilege of exemption from an­
s\\'ering interrogatories, which being an­
swered truly would disclose the guilt of 
the person interrogated, is the privilege of 
the witness alone. It is granted because 
of crime and for its impunity, lest by 
means of and in consequence of the proof 
furnished by the answer, the witness may 
hereafter be subjected to the punishment 
which the law has affixed to his criminal 
misconduct. It is the privilege of crime. 
The interests of justice would be little 
promoted by its enlargement. State v. 
\Ventworth, 65 Me. 234. 

Which cannot be invoked by counsel.­
A party who takes the stand as a witness 

cannot by his counsel interpose the objec­
tion that the inquiry, if truly answered, 
would lead to self-incriminative answers, 
when the witness, whether regarded as 
party or witness, does not claim the privi­
lege of exemption from answering. The 
privilege, it must be borne in mind, is 
purely personal. State v. Wentworth, 65 
Me. 234. 

Privilege not violated by evidence ob­
tained from accused's appearance.-There 
is force to the claim that the accused was 
not compelled to produce evidence against 
himself by his mere appearance in court. 
He must present himself before court and 
jury, to secure acquittal. This he may do 
voluntarily, but whether voluntarily as a 
witness, or by force of his compelled at­
tendance, he inevitably reveals that he is 
a person, a male perhaps. He reveals his 
race, color and somewhat as to his age, 
and his appearance is a proper matter 
for the jury to consider in determining his 
age. State v. Dorathy, 132 Me. 291, 170 
A. 506. 

VII. "LAW OF THE LAND" OR 
"DUE PROCESS". 

This section guarantees to the citizen 
the right not to be deprived of his prop­
erty but by the judgment of his peers, or 
by the law of the land. Bennett v. Davis, 
90 Me. 102, 37 A. 864. 

The expressions "due process of law" 
and "law of the land" have the same 
meaning. State v. Doherty, 60 Me. 504; 
Eames v. Savage, 77 Me. 212; Randall v. 
Patch, 118 Me. 303, 108 A. 97; State v. 
Demerritt, 149 Me. 380, 103 A. (2d) 106. 

The words "the law of the land" are 
substantially the same as those found in 
chapter 29 of Magna Carta, from which 
they have been borrowed, and incorpo­
rated ill the federal constitution, and most 
of the constitutions of the individual 
states. And the words, as used in Magna 
Carta, are understood to mean "due proc­
ess of law." Saco v. Wentworth, 37 Me. 
1G5. 

The terms "due process of law" and 
"law of the land," as constitutional terms, 
are of equivalent import, and interchange­
able. Due process of law is another name 
for governmental fair play. In re Stanley, 
133 Me. 91, 174 A. 93; Jordan v. Gaines, 
136 Me. 291, 8 A. (2d) 585. 

"The law of the land" does not mean 
an act of the legislature. Adams v. Pal­
mer, 51 Me. 480. 

"The law of the land," as used in the 
constitution, has long had an interpreta­
tion which is well understood and prac-
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tic ally adhered to. I t does not mean an 
act of the legislature. Saco v. Went­
worth, 37 Me. 165; State v. Doherty, 60 
Me. 504. 

Every enactment is not of itself and 
necessarily the law of the land. To de­
clare it to be so would render this portion 
of the constitution nugatory and ineffec­
tual. Allen v. Jay, 60 Me. 124. 

And a statute in direct violation of the 
primary principles of justice is not "the 
law of the land" within the meaning of 
the constitution. Opinion of the Justices, 
58 Me. 590, (op. of Appleton, C. J., and 
Walton and Danforth, J. J.); Allen v. Jay, 
60 Me. 124. 

Provision affirms right to trial accord­
ing to process and proceedings of com­
mon law. - The clause, "by law of the 
land," in effect affirms the right of trial 
according to the process and proceedings 
of the common law. Saco v. Wentworth, 
37 Me. 165. 

The "law" intended by the constitution 
is the common law that had come down 
to us from our forefathers, as it existed 
and was understood and administered 
when that instrument was framed and 
adopted. State v. Doherty, 60 Me. 504. 

The "law of the land" is not simply the 
existing statute law of the state, but, as 
has been often decided, it is the right of 
trial according to the process and pro­
ceedings of the common law. State v. 
Learned, 47 Me. 426. 

Meaning of "due process" or "law of 
the land" in criminal proceedings.-When 
applied to proceedings in criminal cases, 
the expression "due process of law," or 
"the. law of the land," means that no per­
son shall be deprived of life, liberty, prop­
erty, or privileges without indictment or 
presentment by good and lawful men, 
selected, organized, and qualified, in ac­
cordance with some preexisting law, and 
a trial by a court of justice, according to 
the regular and established course of ju­
dicial proceedings. State v. Doherty, 60 
Me. 504. 

Notice and opportunity for hearing are 
the essence of due process of law. Ran­
dall v. Patch, 118 Me. 303, 108 A. 97; In 
re Stanley, 133 Me. 91, 174 A. 93; Jordan 
v. Gaines, 136 Me. 291, 8 A. (2d) 585; 
Warren v. Norwood, 138 Me. 180, 24 A. 
(2d) 229. 

And must be provided except in cases· 
of urgent necessity.-In cases of extreme 
and urgent necessity, as conflagrations or 
epidemics, the destruction of property may 
be justified without preliminary notice or 
hearing and even without compensation, 

but in the absence of urgent necessity no­
tice and reasonable opportunity for hear­
ing must be provided under the constitu­
tional mandates. Randall v. Patch, 118 
Me. 303, 108 A. 97. 

It is only in cases of urgent necessity 
in the interest of society's right of self­
defense that private property may be 
taken and destroyed or sold without no­
tice and opportunity of a hearing. J or­
dan v. Gaines, 136 Me. 291, 8 A. (2d) 585. 

The taking of property without notice 
and opportunity for hearing violates both 
the fourteenth amendment to the U. S. 
Constitution and this section of the Con­
stitution of Maine, unless the taking con­
stitutes a valid exercise of the police 
power. Jordan v. Gaines, 136 Me. 291, 8 
A. (2d) 585. 

Statute authorizing taking without notice 
and hearing is unconstitutional.-An act 
that purports to authorize procedure de­
priving an owner of his property without 
opportunity for hearing and without notice 
violates both the federal and state constitu­
tions. Randall v. Patch, 118 Me. 303, 108 
A.97. 

The phrases "law of the land," or "due 
process of law," as used in constitutions 
are similar in meaning. They both imply 
a judgment by an authorized tribunal after 
an opportunity for a hearing. There must 
be some sort of a tribunal, some opportun­
ity for a hearing, and some sort of an ad­
judication. These requirements at least are 
ingrained in the fundamental law. The 
legislature cannot make that "due process 
of law" or the "law of the land" which is 
not that in the constitutional sense. Ben­
nett v. Davis, 90 Me. 102, 37 A. 864. 

But a hearing before a judicial tribunal 
is not essential, but there must be notice 
and a reasonable opportunity for a hearing 
before some tribunal. Randall v. Patch, 
118 Me. 303, 108 A. 97. 

Reasonable municipal health regulations 
are not vo,id as taking private property 
without due process of law, or as a taking 
of private property without just compen­
sation. State v. Robb, 100 Me. 180, 60 A. 
874. 

A statute which empowers municipal of­
ficers of a city or town, in which any per­
son is infected with a disease dangerous to 
the public health, to remove such person 
to a separate house, without first obtaining 
a warrant, relates to it matter of police 
regulation, and is not amenable to the ob­
jection of unconstitutionality. Haverty v. 
Bass, 66 Me. 71. 

Formal hearing not required in tax en­
forcement proceedings.-There is no con­
stitutional provision which requires a for-
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mal hearing in tax enforcement proceed­
ings. \N arren v. Norwood, 138 Me. 180, 
24 A. (2d) 229. 

But taxpayer entitled to hearing before 
some tribunal as to value of property.­
\Vhile the legislature may impose a spe­
cific tax on specific kinds of property, a tax 
which shall be self-assessing, without pro­
viding any tribunal to hear and assess, yet, 
when the amount of the tax is to depend 
on the value of the property, the property 
owner is constitutionally entitled to some 
kind of a tribunal to judicially determine 
that value, and is also entitled to an oppor­
tunity to be heard before that tribunal. 
Bennett v. Davis, 90 Me. 102, 37 A. 864. 

Notice and hearing necessary for de­
struction of animals.-Where animals are 
destroyed under humanitarian statutes pro­
viding for the destruction of abandoned or 
disabled animals, notice and hearing are 
necessary. Jordan v. Gaines, 136 Me. 29l, 
8 A. (2d) 585. 

And fo·r their sale.-By sale of an animal 
under a humanitarian statute the owner 
is as much deprived of his property as 
though it were destroyed, and, if notice 
and an opportunity for hearing are re­
quired in case of destruction, where there 
is no urgent necessity for summary action, 
it is as much required in case of the sale of 
such property. Deprivation to the owner 
is as much effected in the one instance as 
in the other. Jordan v. Gaines, 136 Me. 
291, 8 A. (2d) 585. 

Legal process required for seizure of 
property of tresp,asser.-N either the land 
agent nor those acting under him have any 
right to seize and sell, without legal proc­
ess, the teams, supplies and property of 
those engaged in cutting and hauling tim­
ber upon the public lands. An act assum­
ing to authorize such summary proceedings 
towards alleged trespassers upon the puh­
lic lands, is unconstitutional and void. 
Dunn v. Burleigh, 62 Me. 24. 

Imposition of public burden for private 
benefit violates section .. -A law imposing 
a public 'burden, for purely private benefit, 
without the possibility of any correspond­
ing public advantage, is a clear violation 
of the constitutional guaranties of the right 
of private property. Thompson v. Pitts­
ton, 59 :'vIe. 5-15. 

Money to give away may not be raised 
by taxation.-Taxation is for public pur­
poses, and for those the right of the gov­
ernment to impose taxes IS unlimited. 
Taxation is imposed by the state to meet 
its exigencies. Rut taxes to meet a plain­
tiff's claims would be taxes for a private 
purpose,-for a gift to an individual. The 
constitution gives no authority to raise 

money to give away. If it did, all protec­
tion to property would cease. Perkins v. 
Emerson, 59 Me. 319. 

Act authorizing towns to aid private en­
terprise violates section.-For the legis­
lature to authorize towns, by gifts of money 
or loan of bonds, to aid purely private 
enterprise, in nowise connected with the 
public use or public exigencies, would be 
to deprive men of their property neither 
by the judgment of their peers nor by the 
law of the land. Opinion of the Justices, 
58 Me. 590. 

Dower is property within meaning of 
constitution.-A widow to whom dower 
has been assigned is thereby seized of a 
freehold estate. Before its assignment, it 
is a vested right to recover a freehold; 
differing from a vested right to recover an 
estate in fee, of which one has been dis­
seized, mainly in the lesser interest at 
stake. One is as much property as the 
other. Both are alike entitled to the pro­
tectio;} which the constitution guaranties 
to the property of the citizen. Adams v. 
Palmer, 51 Me. 480. 

A statute cannot render valid a prior re­
lease of dower which was voidable when it 
was executed, and which, before the pas­
sage of the act, had been avoided. Adams 
v. Palmer, 51 Me. 480. 

Statute held not to violate "due process" 
provision of section.-See Eames v. Sav­
age, 77 Me. 212; Davis v. Auld, 96 Me. 559, 
53 A. 118. 

Statute excluding time in solitary con­
finement from prison term unconstitu­
tional.-A statute which provides that no 
convict shall be discharged from the state 
prison, until he has remained the full term 
for which he was sentenced, excluding the 
time he may have been in solitary confine­
ment for any violation of the rules and 
regulations 0.£ the prison, is in derogation 
of the constitutional provision that a man 
shall not be deprived of his liberty without 
due process of law, and is for that reason 
unconstitutional and void. Gross v. Rice, 
71 Me. 241. 

Legislation may provide for forfeiture of 
property for nonpayment of taxes.-There 
is no requirement in fundamental law, 
either of this state or of the United States, 
which prohibits legislative action estab­
lishing a policy that the taxpayer shall lose 
his entire property by failure to pay all 
taxes properly assessed thereon, provided 
that adequate provision is made to give 
the taxpayer opportunity for redemption. 
Warren v. Norwood, 138 Me. ISO, 2-1 A. 
(2d) 229. 

But statute imposing conditions on right 
to contest validity of tax sale unconstitu-
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tional.-A statute requiring the owner of 
land sold for nonpayment of taxes to de­
posit with the clerk of courts the amount 
of all taxes, interest and costs accrued up 
to that time, before he can be admitted to 
contest the validity of the tax or sale, is 
unconstitutional. It infringes upon the 
constitutional right of the citizen not to be 
deprived of his property, but by the judg­
ment of his peers or by the law of the 
land. Bennett v. Davis, 90 Me. 102, 37 A. 

864; Warren v. Norwood, 138 Me. 180, 24 
A. (2d) 229. 

Statute requiring certificate for intra. 
state carriers does not violate section.-A 
statute which fixes a time limit after which 
motor vehicular intrastate carriers may not 
operate, without first having procured, 
from the public utilities commission, an 
authorizing certificate, does not violate this 
section. In re Stanley, 133 Me. 91, 174 A. 
93. 

§ 7. Presentment or indictment; juries.-No person shall be held to 
answer for a capital or infamous crime, unless on a presentment or indictment of 
a grand jury, except in cases of impeachment, or in such cases of offences, as 
are usually cognizable by a justice of the peace, or in cases arising in the army 
or navy, or in the militia when in actual service in time of war or public danger. 
The legislature shall provide by law a suitable and impartial mode of selecting 
juries, and their usual number and unanimity, in indictments and convictions, 
shall be held indispensable. 

Cross reference.-See R. S., c. 116, re 
selection and service of jurors. 

The safeguards of personal liberty pro­
vided for in this section are neither to be 
disregarded nor evaded. They are not de­
signed as a shield to crime but as a pro­
tection to innocence. The experience of 
generations has demonstrated their neces­
sity and value. They are an integral part 
of the law of the land and must be re­
spected. In our anxiety to sustain the 
dignity of courts, we should not ignore the 
restraints of law. In re Holbrook, 133 
Me. 276, 177 A. 418. 

An infamous crime is that which works 
infamy in the person who has committed 
it. Butler v. Wentworth, 84 Me. 25, 24 A. 
456. 

Whether crime is infamous determined 
by punishment which may be awarded.-­
It is not, as a general rule, whether the 
court in its discretion awards a punishment 
that is infamous or otherwise, but whether 
the statute authorizes the infliction of such 
infamous punishment, that is the criterion 
by which it must be determined whether 
the offense charged constitutes an infamous 
crime. Butler v. Wentworth, 84 Me. 25, 
24 A. 456; State v. Vashon, 123 Me. 412, 
123 A. 511, wherein it was said: "In State 
v. Cram, 84 Me. 271, 24 A. 853, the learned 
justice who wrote the opinion said 'it is 
true that the usual test of the magnitude 
of an offense has been considered to be tl1i~ 
nature of the charge preferred, rather than 
the amount of punishment to be inilict-cd 
therefor. The crime and not the pnnish­
ment renders the offender infamous ac­
cording to the common law.' In this re­
spect he ,vas speaking in the past tense and 
was in harmony with what we have re­
ferred to as earlier decisions. But this rule 

has given way to the modern one to which 
we have already called attention." 

A crime punishable by imprisonment in 
the state prison or penitentiary, whether 
the accused is or is not sentenced to hard 
labor, is an infamous crime; and in deter­
mining this, the question is whether it is 
one for which the statute authorizes the 
court to award an infamous punishment, 
and not whether the punishment actually 
imposed is an infamous one. Butler Y. 

vVentworth, 84 Me. 25, 24 A. 456; State v. 
Vashon, 123 Me. 412, 1'23 A. 511. 

A statute which has authorized the court 
to inflict a punishment for a term of not 
less than one year, has thereby rendered 
the crime infamous for which such sen­
tence may be imposed, within the meaning 
of the constitution, and as such no person 
can lawfully be held to answer for the 
same except upon a presentment or in­
dictment of a grand jury. Butler v. Went­
worth, 84 Me. 25, 24 A. 456. 

The liability to punishment upon convic­
tion for the commission of crime, rather 
than the punishment actually inflicted, is 
the criterion which, as a general rule, ren­
ders the offender infamous at common law. 
LeClair v. vVhite, 117 Me. 335, 104 A. 51f3. 

It is universally held that a felony is in­
famous within the meaning of the term :10 

used in the constitution. State v. Arris, 
121 Me. a-i, 115 A. 648. 

And it is competent for the legislature 
to declare what offenses shall constitute a 
felony. State v. Arris, 121 Me. 94, 115 A. 
648. 

to be a 
whether 
State v. 

An offense declared by statute 
"felony" ends all discussions as to 
it is a felony or something else. 
Arris, 121 Me. 94, 115 A. 648. 

Such offenses must be charged 'by indict-
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ment.-\Vhere a statute declares an offen"e 
to be a felony, the offense is punishable by 
imprisonment in the state prison. Such 
punishment is infamous, and such an of­
fense must be charged by indictment. 
State v. Arris, 121 :Me. 94, 115 A. 648. 

Statute authorizing additional imprison­
ment for failure to pay fine does not create 
infamous crime.-A statute which author­
izes punishment for the commission of 
crime by fine within the inclusive limita­
tions of one hundred dollars and five hun­
dred dollars, plus costs of prosecution, and 
imprisonment for not less than two months 
nor more than six months, 'with supphj .. 
mcntary imprisonment, in the event of 
omission of payment of the fine and costs, 
for six months more, neither purports to 
empower the infliction of the equivalent :Jf 
sentence to absolute imprisonment for one 
year nor denominates the crime infamous 
within the meaning of this section. Le­
Clair v. White, 117 :Nre. 3:35, 104 A. 516. 

Conviction without indictment for per­
jury on theoretical charge of contempt is 
illegal.-For a judge to determine the fact 
of perjury without indictment and impose 
the penalty or imprisonment, theoretically 
for contempt but in reality for perjury. is 
an unsafe and unwarranted practice, and 
one suffering confinement under such a 
sentence is illegally restrained of his lib­
erty. In re Holbrook, 133 Me. 276, 17i A. 
418. 

Statute declaring sufficiency of indict­
ment held not to violate this section.-A 
statute which provides that "It is sufficient 
in every indictment ... for manslaughter, 
to charge that the defendant did feloniously 
kill and slay the deceased, without, in 

either case," (referring to murder and man­
slaughter) "setting forth the manner or 
means of death" does not violate this sec­
tion. Thompson, Petitioner, 141 Me. 250, 
4:~ A. (2d) DOO. 

Lost indictment.-See State v. Ireland, 
109 Me. 158, 83 A. 453. 

Act not violating section.-See State Y. 

Smith, 67 Me. 3:Z8. 
Omission of legislature to comply with 

section not cured by court.-The omission 
of the legislature to comply with this re­
quirement of the constitution, in respect to 
the selection of grand jurors for a certain 
county, cannot be supplied or cured by the 
court. This court has no power to execute 
a requirement of the constitution that is 
exclusively devolved upon the legislature. 
State v. Doherty, 60 Me. 504. 

The concurrence of twelve grand jurors 
is necessary to find a bill. The party ac­
cused cannot be legally held to answer, 
upon the finding of a less number. And 
this privilege is secured to the citizen, in 
crimes capital or infamous, by the pro­
visions of the constitution. Low's Case, 4 
Me. -139. 

And failure may be shown by motion.­
If an indictment is found without the C0l1-

currence of twelve of the grand jury, this 
may be shown to the court by motion in 
writing, in the nature of a plea in abate­
ment, made at the time when the defend­
ant is arraigned. Lo\\'s Case, 4 Me. 439. 

Jurors may be examined as to con­
currence.-Grand jurors may be examill~d 
as witnesses in court to the question 
whether twelve of the panel actually con­
curred, or not, in the finding of a bill of in­
dictment. Low's Case, -1 Me. 439. 

§ 8. Double jeopardy.-No person, for the same offence, shall be twice 
put in jeopardy of life or limb. 

Person not to be tried twice for same 
offense.-This section is equivalent to the 
declaration of the common-law principle 
that no person shall be tried twice for the 
same offense. State v. Elden, H :Mc. 163; 
State v. Littlefield, 70 Me. 452. 

The meaning of this section is that the 
party shall not be tried a second time for 
the same offense, after he has once been 
convicted or acquitted of the offense 
charged, by a verdict of a jury, and judg­
ment has passed thereon for or against 
him. Saco v. 'Wentworth, 37 :Me. 16;). 

The plea of autrefois acquit, or a form,"r 
acquittal, is grounded on the universal 
maxim of the common law of England that 
no man is to he brought into jeopardy of 
his life more than once for the same of­
fense. The declaration in the constitution 
embraces offenses not comprehended in 

1 M-D 

the maxim referred to, but the construc­
tion to be given to the latter in other re­
spects, will equally apply to offcnses less 
than capital. State v. Elden, H Me. 16.;. 

Even though prcsecutions are by differ­
ent methods.-Under the statutes of this 
state the possession of intoxicating liquors 
intended for unlawful sale is an offense, 
and two methods of procedure are pro­
vided, one by complaint, and the other by 
indictment, and an auxiliatory remedy is 
also available by search and seizure proc­
ess. On conviction the punishment is the 
same, whichever form of prosecution is 
followed. After prosecution by one method, 
a prosecution by another, the offense 
being one and the same, would be in vio­
lation of the constitutional provisions, both 
federal and state. State v. Beaudette, 122 
Me. 44, 118 A. 719. 
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And one offense cannot be broken into 
separate parts for prosecution.-Whether 
the offenses are the same or different is a 
question of law. They are the same if that 
now charged against the respondent is not 
independent and distinct, but in fact and in 
law only a part of the offense of which he 
was acquitted. It is elementary that the 
state cannot divide a single offense into 
several parts according to time or conduct 
and base separate prosecutions upon and 
impose separate punishments for the var­
ious divisions. A prosecution for any part 
of a single crime bars any further prosecu­
tion based on the whole or a part of that 
crime. State v. Shannon, 136 Me. 127, 3 
A. (2d) 899. 

But to constitute bar the former prosecu­
tion must have been for same offense in 
law and fact.-To constitute a 'bar to the 
indictment against the defendant it is a 
well established rule that the former con­
viction must have been for the same offense 
in law and in fact. State v. Littlefield, 70 
Me. 452; State v. Shannon, 136 Me. 1'27, 3 
A. (2d) 899. 

In order to entitle the defendant to either 
of the pleas of former acquittal and former 
conviction, they must be upon a prosecu­
tion for the same identical act and Crime. 
State v. Elden, 41 Me. 165. 

The offense charged in the two indict­
ments must be the same in law and in fact. 
But it is sufficient if the acquittal from the 
offense charged in the first indictment vir­
tually includes an acquittal from that set 
forth in the second, however they may 
differ in degree. State v. Elden, 41 Me. 
165. 

And also the former indictment as well 
as the acquittal or conviction must have 
been sufficient. N either plea will be of 
any avail, when the first indictment was 
invalid, and when on that account, no 
judgment could be given,because the life 
of the defendant was never before in jeop­
ardy. State v. Elden, 41 Me. 165. 

And court must have had jurisdiction.­
The fact that a respondent who was ar­
rested without a warrant, and for whose 
arrest a legal warrant was seasonably ob­
tained, was presented for trial and tried 
before a court without jurisdiction to hear 
and determine the cause, does not prevent 
a new prosecution for the same crime be­
fore a court of competent jurisdiction. 
State v. Boynton, 143 Me. 313, 62 A. (2d) 
182. 

But judgment in 'former case not nec­
essary.-That the pleas autrefois acquit or 
autrefois convict constitute a bar to the 
second indictment, it is not necessary that 
a judgment be rendered in the former case. 

After a trial and an acquittal or convIctIOn 
upon an indictment in all respects suffi­
cient, found by a grand jury in attendance 
upon a court having jurisdiction of the 
offense, and the result of due and legal 
proceedings, so that there is a perfect 
foundation for a judgment, the jeopardy of 
the accused has terminated. State v. El­
den, 41 Me. 165. 

If accused could be convicted under first 
indictment on proof of facts in second, 
prosecution is barred.-The general rule, 
by which it is to be determined whether an 
acquittal or conviction on one indictment 
is a good bar to another, is stated by many 
authorities, in substance, as follows: if the 
first indictment were such as the prisoner 
might have been convicted upon by proof 
of the facts contained in the second in­
dictment, an acquittal or conviction on the 
first indictment will be a bar to the second. 
State v. Littlefield, 70 Me. 452. 

But if new fact intervenes which ,creates 
new crime second prosecution is not 
barred.-This general rule is, however, 
subject to this exception. When, after the 
first prosecution, a new fact intervenes for 
which the defendant is responsible, which 
changes the character of the offense, and 
together with the facts existing at the time 
constitute a new and distinct crime, an ac­
quittal or conviction of the first offense is 
not a bar to an indictment for the other 
distinct crime. State v. Littlefield, 70 Me. 
452. 

Second prosecution for same act not pro­
hibited if for different offense.-It is to be 
noted that the constitution does not pro­
hibit a second jeopardy for the same act 
or grQUp of acts, but only "for the same 
offense." The acts and the offense they 
constitute are different matters. The same 
acts may constitute more than one offense 
and alsO' different offenses, subjecting the 
actor to as many punishments as the of­
fenses his acts constitute. State v. Jellison, 
104 Me. 281, 71 A. 716. 

The test to be applied is not one of mere 
evidence; that is, if the same evidence sup­
pQrts both charges. N or is it whether 
more proof might come in on a second 
trial. Rather, it is whether the twO' of­
fenses are essentially independent, and 
hence, distinct. State v. Beaudette, 122 
Me. 44, 118 A. 719; State v. ShannQn, 136 
Me. 127, 3 A. (2d) 899. 

The offense of unlawful assembly and 
riot and the offense of assault and battery 
are distinct offenses and a cQnviction or 
acquittal for either does not bar a prosecu­
tion for the other offense, even though 
based on the same acts. State v. Jellison, 
104 Me. 281, 71 A. 716. 



Vol. 1 CONSTITUTION OF MAINE; LI 

As are various offenses under the liquor 
laws.-Regardless of great similarity in tbe 
facts, there may be a marked difference in 
two crimes. The same evidence in both 
cases may justify the conviction of a hm;­
band for maintaining a liquor nuisance and 
the prosecution of his wife for being a 
common seller of intoxicating liquors. The 
act of maintaining a liquor nuisance is dis­
tinct from that of the illegal possession of 
liquor, though essentially the same in ori­
gin. So the offense of keeping a tippling 
shop and being a common seller of intoxi­
cating liquors are separate matters. The 
same is true of making a single sale and 
being a common seller of liquor, or of 
keeping liquor for sale and a sale of the 
same liquor. A person thus tried a second 
time is not put twice in jeopardy "for the 
same offense." State Y. Beaudette, 122 I1le. 
44, 1J8 A. 719. 

And "being found intoxicated" and 
drunken driving.-The offenses of "being 
found intoxicated in any street, highway, 
etc.," (R. S., c. 61, § (4) and operating or 
attempting to operate a motor vebicle whea 
intoxicated or at all under tbe influence of 
intoxicating liquor (R. S., c. 22, § J50) are 
different offenses, and a defendant is not 
twice put in jeopardy by prosecutions for 
each offense. State Y. Lawrence, 146 \{e. 
360, 82 A. (2d) 90. 

Second prosecution for perjury pro­
hibited.-One who has been indicted, tried 
and acquitted upon assignments of perjury 
directed to part only of his testimony given 

in a civil trial, cannot thereafter be tried 
upon a second indictment whereon he is· 
cbarged witb perjury in making other false 
statements in tbe course of the same trial. 
State v. Shannon, 136 Me. 127, 3 A. (2d) 
899. 

One who has taken a lawful oath as a 
witness in a trial and as such witness has 
wilfully and corruptly made more than on(!" 
false statement as to one or more matters 
material to the issue cannot be held to have 
more than once committed the crime of 
perjury. State v. Shannon, 136 Me. 127, ;~ 
A. (2d) 899. 

Appeal from justice having no jurisdic­
tion not bar to pro,s,ecution in superior 
court.-An appeal pending in the superior 
court from a conviction before a trial jus­
tice 'who had no jurisdiction to hear and 
determine the cause, is not a bar to a trial 
in the superior court for the same offense 
upon an indictment found and returned 
while such appeal is pending therein. 
State v. Boynton, 143 Me. 313, 62 A. (2J) 
182. 

Indictment for perjury held sufficiently 
distinct to protect the respondent from 
being "twice put in jeopardy."--State v. 
Corson, 59 Me. 1:l7. 

"Jeopardy of limb" refers to crimes which 
were formerly punished by dismemberment 
and intended to comprise the offenses de­
nominated in law as felonies. State v. 
Elden, 41 Me. 165. 

Cited in State v. Peterson, 136 life. 16:>, 
4 A. (2d) 835. 

§ 9. Sanguinary laws prohibited; excessive bail and fines; cruel and 
unusual punishment.-Sanguinary laws shall not be passed: all penalties and 
punishments shall be proportioned to the offence: excessive bail shall not be re­
quired, nor excessive fines imposed, nor cruel nor unusual punishments inflicted. 

To entitle a party to appeal in a criminal fine imposed is excessive, regard must be 
prosecution, nothing more can rightfully had to the purpose of the enactment, and 
be required than reasonable security for to the importance and magnitude of the 
the appearance of the appellant, and fOl" public interest sought by it to be protected. 
the prosecution of the appeal. State v. State v. Lubee, 93 Me. 418, 45 A. 520. 
Gurney, 37 Me. 156. Penalty for possession of "short lob-

Purpose of statute considered in deter- sters" not excessive and violative of this 
mining whether punishment excessive.-In section.-See note to R. S., c. 38, § 1H. 
determining the question whether the pun- Applied in State v. Lubee, 93 Me. 418, 
ishment imposed by a statute is propor- 45 A. 520; Campbell v. Burns, 94 ~fe. 127, 
tional to the offense, or whether or not a 46 A. 812. 

§ 10. No bail in capital offences; habeas corpus.-No person before 
conviction shall be bailable for any of the crimes which now are. or have been de­
nominated capital offences since the adoption of the constitution, when the proof 
is evident or the presumption great, whatever the punishment of the crimes may 
be. And the privilege of the writ of habeas corpus shall not be suspended, unless 
when in cases of rebellion or invasion the public safety may require it. 

Cross reference.-See R. S., c. 126; c. 
148, § 8. 

This section amended by amendment II. 
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§ 11. Bills of attainder; ex post facto laws; impairment of con­
tracts; corruption of blood and forfeiture of estates.-The legislature 
shall pass no bill of attainder, ex post facto law, nor law impairing the obligation 
of contracts, and no attainder shall work corruption of blood nor forfeiture of 
estate. 

Cross reference.-See e. S. Const., Art. 
I, sec. 10, par. 1. 

When law is ex post facto.--A law is :ex 
post facto when it makes a criminal offense 
of what ,vas innocent when done; or when 
it aggravates a crime, making it greater 
than it was when committed; or when it 
inflicts a punishment more severe than 
was prescribed at the time the crime was 
perpetrated; or when it alters the rules of 
evidence to the injury of the accused; or 
when it, in effect if not in purpose, deprives 
him of some protection to which he has 
become entitled. The expression relates 
solely to crimes and their punishment, and 
has no application to civil matters. In re 
Stanley, 133 Me. 91, 174 A. 93. 

No conviction for act not contrary to 
law at time committed.-In criminal pro­
ceedings, there can be no legal conviction 
for an offense, unle:;s the act is contrary 
to la\\" at the time it is committed, nor can 
there be a judgment, unles,; the law is in 
force at the time of the indictment and of 
the judgment. Thayer v. Seavey, 11 Me. 
28-±-

But legislature may change modes of 
procedure in criminal cases.-The legisla­
ture may abolish courts and create new 
ones, and it may prescribe altogether differ­
ent modes of procedure in its discretion, 
though it cannot lawfully, in so doing, 
dispense with any of those substantial pro­
tections with which the existing law sur­
rOl:nds the person accused of crime. State 
v. Vannah, 112 Me. 248, 91 A. 985. 

So far as mere modes of procedure are 
concerned, a party has no 1110re right, in a 
criminal than in a civil action, to insist 
that his case shall be disposed of under the 
law in force when the act to be investigated 
is charged to have taken place. State v. 
Vannah, 112 Me. 248, 91 A. 985. 

And change in constitution of trial court 
not ex post facto.-I t is \vell settled that a 
mere change in the constitution of the trial 
court \vhich leaves unchanged all the sub­
stantial protections which the law in force 
at the time of the commission of the al­
leged offense threw about the accused, is 
not ex post facto. State \". Vannah, 112 
:Me. 2-±S, 91 A. gil;'. 

And right to jury from another county 
not protected by this section.-The right 
to have a jury selected from another county 
or district is not one of the rights within 
the \yords and intent of the constitution 
proh;biting the passage of ex post facto 

la\\'s. State v. \' annah, 112 Me. 248, ~)1 A. 
a8;). 

Denial of murderer's privilege of inherit­
ance from victim not forfeiture of es­
tate.-To deny a murderer the privilege or 
taking property from the person murdered 
which he is technically entitled to inherit 
because of the murder is not inflicting an 
additional pUll;ishment upon him but ;s 
merely preventing him from profiting by 
his o\\"n wrong. He is not suffering a for­
feiture of estate under this section of the 
constitution because he is not being de­
prived of any other property which he may 
have acquired rightfully. Dutill v. Dana, 
141\ Me. Appendix. 

Legislature has power to 'pass retro­
spective law affecting remedies.-There 
can be no doubt that legislatures have the 
power to pass retrospective statutes, if they 
affect remedies only. Such is the we II 
settled law of this state. Coffin v. Rich, 
4:) Me. 507; Thompson v. McIntire, 48 Me. 
34; Otisfield v. Scribner, 129 Me. 311, 151 
A. 070. 

Our constitution does not prohibit the 
legislature from passing such laws as act 
retrospectively, not on the right of property 
or obligation of contract, but only upon the 
remedy \yhich the laws afford to protect 
or enforce them. Oriental Bank v. Freeze, 
18 Me. 109. 

The legislature has power to pass laws 
altering, modifying or even taking away 
remedies for the recovery of debts, with­
out incurring a violation of the provisions 
of the constitution, which forbid the pas­
sage of ex post facto laws. Lord v. Chad­
bourne, 42 Me. 429; Kingley v. Cousins 
47 Me. 91. 

A statute conferred on the supreme 
court, as a court of equity, the power to 
sequester the whole assets of an incorpo­
rated savings institution, upon application 
of the trustees or of a depositor, and 
place the same in the hands of a receiver, 
to the end that a just and equitable distri­
bution may be made thereof among all the 
depositors according to the respecti,'c 
amounts justly due them, whenever such 
institution shall not have sufficient assets 
to pay and discharge in full all just ant! 
legal claims upon it. The statute acts upon 
the remedy only, and does not impair the 
obligation of the contract between the 
savings institution and a depositor. Savint;s 
Institution v. Makin, 23 Me. 360. 

A statute providing that "no action shall 
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be brought and maintained upon a special 
('on tract or promise to pay a debt from 
Ivbich the debtor has been discharged by 
proceedings under the bankrupt laws of 
the United States, or the assignment lalvS 
of this state, unless such contract or prom­
ise be made or contained in some \\Titing 
signed by the party chargeable thereby," 
applies to a suit instituted after the pas­
sage of the law, hut based on a verb:tl 
promise made before its passage. The 
provisions of the statute relate, not to the 
validity of the contract. but to the remed:.' 
for a breach of it, and are constitutional. 
Kingley v. Cousins, 47 Me. 91. 

A statute which provides that the as­
signee of coupons detached from scrip m2y 
maintain assumpsit on the instruments in 
bis own name, thus allowing the real ownct· 
of the paper to recover thereon, instead 
of the one whose interest has ceased, looks 
to the remedy alone, and does not impair 
the obligation of contracts existing in these 
instruments. Augusta Bank v. Augusta, 
49 :Me. 507. 

There can be no vested right in any 
particular mode of procedure. The forms 
of process are subject to legislative discre­
tion. Rounds v. Smart, 71 Me. :380. 

And the legislature has the right to de­
clare that actions of a certain description 
shall not be maintained to recover damages, 
but another kind shall be resorted to; by 
means of which, pending actions are de­
feated and costs lost. Thayer v. Seavey, 
11 Me. 284. 

And provisions as to appeals and costs 
may be modified.-The supreme jUdicial 
court has always acted on the principle that 
the legislature might modify remedies at 
its pleasure in all the questions which have 
arisen respecting appeals and costs, Il'here 
the law had been altered in regard to 
either, pending the action, unless controlled 
hy some express proVIsIOn in the act 
making the alteration. Thayer Y. Seavey, 
11 Me. 284. 

Repeal of statute granting remedy does 
not impair obligation of contract.-\Vhcrc 
a remedy does not arise from any COIl­

tract, but is given only by positive statute, 
a repeal of the statute does not impair tlle 
obligation of any contract. The legislature 
has the power to take away by statute 
what is given by statute, except vcstell 
rights. And the right of the party, whea 
it exists only by statute, does not become 
"ested until after judgment. Coffin y. 
Rich, 45 Me. 507. See Thompson y, McIn­
tire, 48 Me. 34. 

Nor does modification of law as to evi­
dence.-N a person has a vested right in a 
mere mode of redress provided by statute. 

The legislature may at any time repeal or 
modify such la\ys. They may prescribe 
the number of witnesses which shall be 
necessary to establish a fact in court, and 
may, at pleasure, modify or repeal such 
law. And so they may prescribe what 
shall, and what shall not be evidence of a 
fact, whether it be in writing or ora!; and 
it makes no difference, whether it be in 
reference to contracts existing at the time 
or prospectively. Fales v. \iVadsworth, :23 
Me. 55:3; Kingley v. Cousins, 47 Me. 91. 

And statute limiting recovery to actual 
damage held not to violate section when 
applied to pending actions.-A statute de­
claring an action on the case to be the only 
one maintainable for the escape of a debtor 
committed on execution, in which action a 
plaintiff can only recover as much damage 
as he has sustained, does not "iolate this 
section when applied to pending actions, 
although, hefore the act was passed. such 
plaintiff could obtain judgment and execu­
tion for the Iyhole amount of the debt. 
Thayer v. Seavey. 11 Me. 284; Kingley \'. 
Cousins, 47 Me. !J1. 

But interference prohibited after remedies 
exhausted and rights vested.-That the 
legislature has constitutional jurisdiction 
oyer remerlies is a proposition not to ")e 
controverted. But, alter all existing relT'.e­
dies haye been exhausted and rights ha\'e 
become permanently vested, all further in­
terference is prohibited. Atkinson v. Dun­
lap, 50 }[e. 111. 

And legislature cannot pass retrospective 
laws which would impair vested rights or 
create liabilities.-The legislature has no 
constitutional po\ver to enact retrospective 
laws which impair vested rights or create 
personal liabilities. Coffin v. Rich. 43 Me. 
507; Thompson v. McIntire, 48 Me. 34: 
Otisfield v. Scribner, 129 Me. 311. 151 .\. 
670. 

In the case of Kennebec Purchase Y. 
Laboree, 2 Me. 275, it was helel that the 
constitution secures the citizens "against 
the retroactiYe effect of legislation upon 
their property." And, in regard to the 
question of what is a retrospective law 
thus unconstitutional, the court adopted 
the definition: "A statute which creates 
a new obligation, or imposes a new duty." 
Coffin v. Rich, 45 Me. G07. See Thompson 
y. McIntire. 48 ::\1e. 34. 

Thus statute creating shareholders' lia­
bility can operate prospectively only.-A 
statute making members of corporations 
personally liable for the corporate debts 
can be held to operate prospectively anI]'. 
Coffin v. Rich. 45 Me. 507'. See Thompson 
v. McIntire, 48 ::\fe. 34. 

And statute reviving right of review after 
final judgment is void.-A judgment of a 
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court becomes final when, by the then 
existing laws, the time for a review and for 
reversal for error has expired; it then be­
comes a vested right by force of the con­
stitution and the existing laws. And a 
statute designed to retroact on such a case, 
by reviving the right of review, is uncon­
stitutional and void. Atkinson v. Dunlap, 
50 Me. 111. 

As is statute restoring dissolved attach­
ment.-An act which undertakes to restore 
an attachment already dissolved where the 
property had been conveyed to a bona fide 
purchaser would be unconstitutional and 
void. Ridlon v. Cressey, 65 Me. 128. 

Insolvent law ,cannot affect debts existing 
'prior t0' its passage.-An insolvent law 
providing that a discharge thereunder 
should release the debtor "from all debts, 
claims, liabilities and demands which were, 
or might have been proved against his c;s­
tate in insolvency," should not be construed 
to include claims and debts which ante­
dated the insolvent law, for this would 
render that provision unconstitutional as 
impairIng "the obligation of contracts." 
Danforth v. Robinson, 80 .Me. 466, 15 A. 27. 

And law providing for compensation for 
value of impro,vements not to a'ct retro­
spectively.-The legislative department of 
the government may, prospectively, deter­
mine that a tenant for life shall have the 
right to make permanent improvements 
upon the estate; and that he, or th08e 
claiming under him, shall be entitled to re­
ceive compensation for the value of them, 
to be ascertained in such manner as it may 
judge best. But if such a law be construed 
to be applicable to a case where, by the 
laws of the state, the improvements made 
by the tenant for life had been incorpo­
rated into and become a part of the revc:-­
sionary interest, and were the absolute 
property of the reversioner; and to author­
ize one who had no title to the improve­
ments for many months before the passage 
of the act to obtain the value of them fr0111 
the grantee of those who, during that time, 
had, by the existing laws, a perfect title to 
them; so much of the act, as attempts to 
do this, must be in direct conflict with the 
constitution of this state. Austin v. Ste­
vens, 24 Me. 520. 

Statute not held retrospective unless such 
construction necessary.-N 0 statute is to 
be held retrospective or in violation of any 
constitutional provision when it affects 
rights, unless such shall be the necessary 
construction. Given v. Marr, 27 Me. 212. 

Private contracts, concerning property 
rights, are inviolable. In re Guilford Water 
Co., 118 Me. 367, 108 A. 446. 

And the legislature cannot pass any ret­
rospective laws which affect the validity, 

construction or discharge of contracts, but 
may constitutionally pass such laws, which 
affect only the remedy to enforce or the 
evidence to establish them. Kingley v. 
Cousins, 47 Me. 91. 

But rights under contract required by 
statute may be modified.-When the legis­
lature requires a contract to be entered 
into collateral to the original and as a part 
of the remedy to enforce it, the rights 
which it gives arise only out of the statute 
provision, and not out of any agreement 
of the parties, and are therefore liable to 
be modified by statute. Morse v. Rice, 21 
Me. 53. 

And contracts touching matters within 
police power are subject to modification.­
The rule is general that every contract 
touching matters within the police power 
must be held to have been entered into 
with the distinct understanding that the 
continuing supremacy of the state, if 
exerted for the common good and welfare, 
can modify the contract when and as the 
benefit of that interest properly may re­
quire. In re Guilford Water Co., 118 Me. 
367, 108 A. 446. 

The legislature, in the exercise of the 
police power, is unrestricted by the pro­
visions of contracts between individuals 
or corporations, or between individuals and 
municipal corporations. In re Guilford 
"Vater Co., 118 Me. 367, 108 A. 446. 

The constitutional inhibitions do not go 
to contracts touching governmental func­
tions. No obligation of a contract can ex­
tend to the defeat of legitimate gove1'11-
mental power. Contract rights which af­
fect the public safety and welfare must 
yield to that which is essential to the gen­
eral good. In re Guilford "Vater Co., 118 
Me. 367, 108 A. 416. 

'7Vhere the public health, safety or morals 
are concerned the power of the state to 
control under its police powers is supreme 
and cannot be bargained or granted away 
by the legislature. The exercise of the 
police power in such cases violates no 
constitutional guarantee against the im­
pairment of vested rights or contracts. 
Baxter v. Waterville Sewerage District, 
146 Me. 211, 79 A. (2d) 585. 

Regulation of the rates of public utilities 
is not an unwarranted interference with 
the right of contract which the constitu­
tional guaranty of liberty includes. In re 
Guilford Water Co., 118 Me. 367, 108 A. 
446. 

The public utilities commission may or­
der an increase of rates over those fixed 
in a contract between a water, light or 
power company and the inhabitants of a 
town, which would not ipso facto amount 
to an impairment of the contract nor a 
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taking of property without due process in 
violation of the constitutional provisions. 
In re Caribou Water, Light & Power Co., 
121 Me. 426, 117 A. 579. 

The control of rates of public utilities 
is a governmental function. The rates are 
charges made for services rendered, and 
charges which the consumer by accepting 
service impliedly agrees to pay. The legis­
lature in the exercise of police power is \111-

restricted by the provisions of contracts 
or agreements between individuals or cor­
porations, or between individuals and mu­
nicipal corporations. Baxter v. Water­
ville Sewerage District, 146 Me. 211, 79 A. 
(2d) 585. 

And an act creating a sewer district 
violates no constitutional guarantee against 
the impairment of vested rights of con­
tract, even though existing legislation pro­
vided that abutters upon a public dra;n 
may by permit and payment therefor enter 
and connect therewith and such permit 
shall run with the land without subsequent 
charge or payment, since abutters had in 
fact no absolute contract but merely a 
permit or license and exercised their rights 
with the realization that the legislature 
could change the la\v. Baxter v. \Vater­
ville Sewerage District, 146 Me. 211, ill A. 
(2d) 585. 

Rules for settlement of paupers are mat­
ters of arbitrary regulation.-The legis­
lature has no power to disturb vested 
rights; hut rules for the settlement of pau­
pers have always been regarded by the 
courts as matters of mere positive or arbi­
trary regulation, in establishing which the 
legislature is limited in its power only by 
its mvn perception of what is proper and 
expedient. Lewiston Y. ?-J orth Yarmouth, 
:) ~! e. GG. 

This section does not limit or restrict the 
power of the legislature to repeal any stat­
ute by which taxes have been imposed, or 
to prohibit the collection of taxes after 
they have been duly assessed and com­
mitted to the collector. Augusta v. ~ ortb, 
;'7 Me. 392. 

Marriage is not a contract within the 
meaning of this section of the constitution, 
which prohihits the impairing the obliga­
tion of contracts. Adams v. Palmer, 51 
~!e. elSO. 

And a divorce granted by the legislature 
is not invalid as impairing the obligation 
of contract. Adams v. Palmer, :;1 Me. 48(1. 

A grant is a contract and rights abso­
lutely vested under it cannot be divested 
hy an act of the legislature. Side-Booms 
in Androscoggin River v. Haskell, 7 Me. 
47+. 

As is a corporate charter between the 
state and the corporation, which the consti-

tution protects from being impaired by any 
subsequent legislation. But it does not fol­
low that such corporations are altogether 
beyond the superVISIOn and control of 
the legislature. In theory, the body corpo­
rate is a person, and, like natural persons, 
is amenable to general laws. The imposi­
tion of a tax upon corporations is no vio­
lation of their rights and privileges, and 
they are subject, generally, to remedial 
legislation, like individuals. Coffin v. Rich, 
45 Me. 507. See Thompson v. McIntire, 
48 Me. 34. 

A statute empowering the railroad com­
missioners to direct a railroad corporation 
to erect and maintain a depot at a specified 
place on the line of its road, was held not 
in violation of the contract created be­
tween the state and the corporation by its 
charter in Railroad Com'rs v. Portland & 
Oxford Central R. R., 63 Me. 269. 

And rights vested under act of incorpo­
ration cannot be disturbed.-Acts of in­
corporation, when granted upon a valuable 
consideration, partake of the nature of con­
tracts. And when rights have become 
vested under them, the authority of the 
legislature to disturb those rights is at an 
end; nor can any subsequent act control 
or destroy them, unless such power is re­
served in the act of incorporation, or, what 
is equivalent, in some general law in opera­
tion at the time the act was passed. Rock­
land \Vater Co. v. Camden & Rockland 
\Vater Co., so Me. 544, 15 A. "S:;. 

But where a state, by act of incorpora­
tion, confers no exclusive privileges to one 
company, it impairs no contract by incor­
porating a second one with powers and 
privileges wllich necessarily produce in­
jurious effects and consequences to the 
first. Rockland \Vater Co. v. Camden & 
Rockland \\'ater Co., 80 1fe. 544, 15 A. 785. 

There is no vested right in an office, 
\vhich the legislature may create or de­
stroy, as it judges most consonant to the 
public interest. Rounds v. Smart, 71 ).fe. 
380. 

A statute cannot render valid a prior re­
lease of dower which was voidable when 
it was executed, and which, before the 
passage of the act, had been avoided. 
Adams v. Palmer, 51 Me. 4S0. 

Constitutionality of statutes of limita­
tian.-The power of the legislature to 
shorten the period at the expiration of 
which the limitation bar shall take effect 
provided they allow a reasonable time for 
parties to bring suit before their claims 
shall be deemed barred by the new enact­
ment, and do not absolutely deprive the 
creditor of his remedy under color of regu­
lating it, has been too often recognized 
by courts of the highest respectability to 
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be questioned now. Sampson v. Sampson, 
63 Me. 328. 

In all cases of the passage of statutes of 
limitations the legislature has allowed a 
certain time after the passage of the law, 
and before its operation should commence, 
within which creditors might institute legal 
process for the recovery of the debts due 
them, if they should incline so to do. And 
it is very clear that if no such interval is 
allowed, but the act is permitted to take 
effect instanter, thereby depriving creditors 
at once of all legal remedy for the recovery 
of those demands which it purports to 
bar,-it unquestionably violates the consti­
tution, by "impairing the obligation of con­
tracts." And the courts of law would he 
bound to consider it as void. Kennebec 
Purchase v. Laboree, 2 Me. 275. 

Limitation upon actions brought by heirs 
to recover real estate sold by executors, 
administrators and guardians on license, 
applicahle alike to sales made prior and 
subsequent to the passing of the act, held 
constitutional. See Beal v. Nason, 14 Me. 
344. 

Act unconstitutional as impairing obliga­
tion of contract.-See New Gloucester 
School Fund v. Bradbury, 11 Me. 118; 
Bowdoinham v. Richmond, 6 Me. 112. 

Act not impairing obligations of con­
tract.-See Proprietors of Side·Booms in 
Androscoggin River v. Haskell, 7 Me. 474. 

Subsequent acts ratifying action of town 
held valid.-See Shurtleff v. \Viscasset, 74 
Me. 130. 

Applied in Richardson v. Brown, 6 Me. 
355. 

§ 12. Treason.-Treason against this state shall consist only in levying 
war against it, adhering to its enemies, giving them aid and comfort. No per­
son shall be convicted of treason unless on the testimony of two witnesses to the 
same overt act, or confession in open court. 

See R. S., c. 143, § 1, re punishment. 

§ 13. Suspension of laws.-The laws shall not be suspended but by the 
legislature or its authority. 

§ 14. Corporal punishment under military law .-N 0 person shall be 
subject to corporal punishment under military law, except such as are employed 
in the army or navy, or in the militia when in actual service in time of war or 
public danger. 

§ 15. Right of assembly and petition.-The people have a right at all 
times in an orderly and peaceable manner to assemble to consult upon the com­
mon good, to give instructions to their representatives, and to request, of either 
department of the government by petition or remonstrance, redress of their 
wrongs and grievances. 

See R. S., c. 10, § 11, re petitions for 
legislation. 

§ 16. Keeping and bearing arms.-Every cltizen has a right to keep 
and bear arms for the common defence; and this right shall never be questioned. 

§ 17. Standing armies not to be kept.-N 0 standing army shall be kept 
up in time of peace without the consent of the legislature, and the military shall, 
in all cases, and at all times, be in strict subordination to the civil power. 

§ 18. Quartering soldiers in time of peace.-No soldier shall in time 
of peace be quartered in any house without the consent of the owner or occupant, 
nor in time of war, but in a manner to be prescribed by law. 

§ 19. Rights of redress for injuries.-Every person, for an injury done 
him in his person, reputation, property or immunities, shall have remedy by due 
course of law; and right and justice shall be administered freely and without 
sale, completely and without denial, promptly and without delay. 

Civil suit cannot be delayed for action of prosecute a civil suit. would certainly con­
grand jury.-To require an injured party flict with the spirit. if not the very letter, 
to await the action of the grand jury and of this provision. Nowlan v. Griffin, 68 Me. 
the county attorney, persons over whom 235. 
he has no control, before allowing him to Principle of remedy for every injury is 
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subject to qualification of other legal prin­
ciples.-I t is a general rule of the common 
law and it has been substantially engrafted 
into our constitution, that a man shall have 
a remedy for every injury. But the law 
has more than one idea. And this prin­
ciple, hQwever sound, must be understood 
with such qualifications and limitations as 
other principles of law equally sound and 
important impose upon it. Garing v. 
Fraser, 76 Me. 37. 

Thus words spoken in judicial proceed­
ings are not actionable.-Thus, notwith­
standing this rule, words spoken in the 
course of judicial proceedings, though they 
impute crime to another, and therefore, if 
spoken elsewhere, would import malice and 
be actionable in themselves, are not action­
able if applicable and pertinent to the sub­
ject of inquiry. Garing v. Fraser, 76 Me. 
37. 

While the law declares that every person 
shall have a remedy for every wrong, pub­
lic policy requires that witnesses shall not 
be restrained by the fear of being vexed by 
actions at the instance of those who are 
dissatisfied with their testimony; but if 
they perjure themselves they may be in­
dicted and punished therefor. Garing v. 
Fraser, 7G Me. 37. 

The exemption of those engaged in cut­
ting, hauling and driving logs from the 
operation of the employer's liability law 
does not violate this section. Dirken v. 

Great Northern Paper Co., 110 Me. 374, 
86 A. 320. 

Statute imposing conditions on right to 
contest validity of tax sale held unconstitu­
tional.-A statute requiring the owner of 
land sold for nonpayment of taxes to de­
posit with the clerk of courts the amount 
of all taxes, interest and costs accrued up 
to that time, before he can be admitted to 
contest the validity of the tax or sale, is un­
constitutional. It infringes upon the con­
stitutional right of the citizen to have rem­
edy by due course of law for any injury 
done his property and to have right and 
justice administered to him freely and with­
out sale. Bennett v. Davis, 90 Me. 102, 37 
A. 864. See Dunn Y. Snell, 74 Me. 22. 

Constitutionality of act prohibiting suit 
for recovery of liquor.-An act not declar­
ing that no person shall acquire any prop­
erty in spirituous liquors, and authorizing 
them to be legally sold and used for cer­
tain purposes, but which declares that no 
action shall be maintained for the recovery 
or possession of such liquors or their value, 
would be unconstitutional and void unless 
so limited, expressly or by construction, 
as to forbid the maintenance of any action 
for the recovery or possession of such liq­
uors or their value, which were liable to 
seizure and forfeiture, or intended for sale 
in violation of the provisions of the act. 
Preston v. Drew, 33 Me. 558. 

Quoted in Milton v. Bangor Ry. & Elec. 
Co., 10el ~le. 218, (i8 A. 826. 

§ 20. Trial by jury ,-In all civil suits, and in all controversies concerning 
property, the parties shall have a right to a trial by jury, except in cases where 
it has heretofore been otherwise practiced: the party claiming the right may be 
heard by himself and his counsel, or either, at his election. 

Cross reference.-See R. S., c. ] 06, § ]-1, 
re trial ,vithout jury by agreement. 

In a proceeding which involves a contro­
versy concerning property, the constitution 
guarantees the right of trial by jury, unless 
it can be shown that at the time of the 
adoption of the constitution a different 
practice prevailed. ])unn v. Burleigh, 62 
Me. :H. 

But right must be seasonably claimed.-­
There are no constitutions or laws which 
give parties the right to file answers or 
pleas, or to claim trial by jmy, after the 
time has elapsed, within which, according 
to the regular course of proceeding in the 
court where they are called to answer, they 
should have done it. Reed v. Cumberland 
& Oxford Canal Corp., G.> 1\1e. t 32. 

This section is a declaration of the como. 
mon-Iaw right to a trial by jury, and in no 
way inconsistent ,'lith the establishment 
of a court of chancery ha\'ing general 
jurisdiction as it was at the time of the 

adoption of the constitution, and proceed­
ing in accordance with its fundamental 
rules of practice as then existing. One of 
these rules was that trial by jury should be 
at the discretion of the court. Farnsworth 
v. \Vhiting, ] 06 Me. 430, 76 A. 909. 

The trial by jury guaranteed by the con­
stitution is a trial by a common-law jury, 
impanelled and sitting in a court of com­
petent jurisdiction, presided over by a 
judge of the court. Kennebec \Vater Dis­
trict v. \Vaten-ille, 96 Me. 234, 52 A. 774. 

Compensation in eminent domain pro­
ceedings need not be determined by jury.­
This section does not impose an additional 
limitation upon the exercise of the power 
of eminent domain to the effect that the 
citizen "hose property is taken by virtue 
of that power, has the right to have his 
just compensation determined in a trial by 
jury. Kennebec Water District v. Water­
ville, 96 ~le. 2:14, 52 A. 774. 

There is no constitutional right to a jury 
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trial to assess damages for property taken 
by eminent domain. Ingram v. Maine 
Water Co., 98 Me. 566, 57 A. 893. 

Nor is there a right to jury trial in equi­
table replevin.-Equitable replevin (Farns­
worth v. Whiting, 104 Maine 488, 7"2 A. 
314) was a subject within the jurisdiction 
of courts of full equity jurisdiction long 
before the adoption of our constitution, 
and trial by jury is not a constitutional 
right in such a case. Farnsworth v. 
Whiting, 106 Me. 430, 76 A. 909. 

And a libel to annul a marriage does not 
come within this section o,f the constitu­
tion, providing for a trial by jury. Coffin 
v. Coffin, 55 Me. 361. 

Equity jurisdiction of supreme court can­
not be enlarged.-The supreme judicial 
court has always held its equity powers 
measured by the jurisdiction of the English 
chancery. Its jurisdiction may be limited 
from time to time by statutes bestowing 
equitable remedies upon courts of law, but 
it cannot be enlarged, otherwise the right 
of trial by jury, according to the course of 
the common law, might be denied in vio­
lation of this section. Rockland v. Rock­
land Water Co., 86 Me. 55, 29 A. 935. 

Ordering nonsuit not violative of this 
section.-\Vhere, upon trial of an issue of 
fact, the evidence offered by the plaintitf 
and not controverted by the defendant is 
deemed insufficient to maintain the action, 

the court may order a nonsuit; and this is 
no infringement of this section, which se­
cures the privilege of trial by jury. Perley 
v. Little, 3 Me. 97. 

Act authorizing summary proceedings 
against trespassers held void.-N either the 
land agent nor those acting under him have 
any right to seize and sell, without legal 
process, the teams, supplies and property 
of those engaged in cutting and hauling 
timber upon the public lands. An act as­
suming to authorize such summary pn.­
ceedings towards alleged trespassers upon 
the public lands, is unconstitutional and 
void. Dunn v. Burleigh, 62 Me. 24. 

Bond obligee cannot disclose after judg­
ment.-No allegation against the debtor of 
a fraudulent concealment of his property, 
whereby he would be prevented from tak­
ing the statute oath upon a disclosure, 
will entitle the obligee on a bond given by 
a debtor to disclose after judgment to a 
hearing in damages before the jury. Clif·· 
ford v. Kimball, 39 Me. 413. 

Act providing for payment of jury fee 
not unconstitutiona1.-An act providing 
that "the party demanding a jury shall pay 
the jury fee, and tax the same in his costs, 
if he prevail," is not in contravention of 
this section. Randall v. Kehlor, 60 Me. 3,. 

Applied in Swett v. Sprague, 55 Me. 190. 
Stated in Kimball v Kennebec & Port­

land R R, 35 Me. 255. 

§ 21. Taking private property for public use.-Private property shall 
not be taken for public uses without just compensation; nor unless the public 
~xlgencies require it. 

1. General Consideration. 

II. \Vhat Constitutes a Taking. 

III. Property Can Be Taken Only for Public Use. 
A. In General. 
B. What Constitutes Public Use. 

IV. Taking Must Be Required by Public 

V. Just Compensation. 

Exigencies. 

I. GENERAL CONSIDERATION. 
Design of section.-This section was de­

signed to prevent the owner of real estate 
from being deprived of it, or of an ease­
ment in it, and to prevent any permanent 
change of its character and use without 
compensation. Cushman v. Smith, 34 Me. 
247. 

Section relates to an appropriation for 
public use.-The word taken was used In 

the constitution to require compensation to 
be made for private property appropriated 
to public use, by the exercise on the part 
of the government of its superior title to 
all property required by the necessities of 
the people to promote their common wel­
fare. This appears to have been denomi-

nated the right of eminent domain, of 
supereminent dominion, of transcendental 
propriety. Cushman v. Smith, 3-1 Me. 247. 
See analysis line II of this note, re what 
constitutes a taking. 

And it was not designed to protect pri­
vate property from all injury.-The design 
of this section appears to have been simply 
to declare that private property shall not 
be changed to public property, or trans­
ferred from the owner to others, for pub­
lic use, without compensation; to prevent 
the personal property of individuals from 
being consumed or destroyed for public 
use without compensation, not to protect 
such property from all injury by the con­
struction of public improvements; not to 
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prevent its temparary passes sian ar USe, 

withaut a destructian af it, ar a change of 
its character. Cushman v. Smith, 34 Me. 
247; Opinion of the Justices, 103 Me. 50(i, 
69 A. 627. 

Nor does it prevent legislation author­
izing acts injurious to property not taken 
for public use.-This provision was nat in­
troduced ar intended to prevent legislatian 
authorizing acts to be done which might 
be more or less injurious to private prop­
erty not taken for public use. Cushman v. 
Smith, 34 Me. 247. 

It was not designed to prevent legisla­
tion which might authorize acts upon pri­
vate praperty which would, by the com­
mon law, be denominated trespasses, in­
cluding an exclusive possession for a tem­
porary purpose, when there was no attempt 
to appropriate it to' public use. Cushman 
v. Smith, 34 Me. 247. 

The sovereign power of the state has the 
inherent power to take private property for 
public uses when the public exigencies re­
quire it. The only express constitutional 
canditian upan the exercise of snch power 
is that of giving just compensation. The 
citizen whose property it is praposed shall 
be taken, although it is a proceeding con­
cerning property, has not the right of a 
trial by jury upon the question of such 
taking. In that respect the will of the 
sovereign power is supreme, notwithstand­
ing the constitutianal right to' a trial by 
jury, "in all cantraversies cancerning prop­
erty." Kennebec Water District v. vVater­
ville, 96 Me. 234, 32 A. 774. See § 20 of 
this article and nate theretO'. 

And abuse or bad faith is only limita­
tion on exercise of power.-The only limi­
tation which. by the autharities, seems to' 
have been placed upan the right af the 
legislature, 0'1' thase to' wham they have 
delegated the power, to' exercise the func­
tion af taking praperty by right af eminent 
damain. is faund in the manifest abuse of 
the pawer granted ar bad faith in its exer­
cise. Hayfard v. Bangar, 102 Me. 340, 66 
A. 731. 

Right of eminent domain is attribute of 
sovereignty.-Under this pra\·isian af the 
constitution it has been said by the :ill­

preme judicial court of this state in one 
case, that "the right of eminent domain is 
an attribute of sovereignty, and conf('r5 
upan the legislature authority to take pri­
vate property for public uses when the 
puhlic exigencies require it, subject onlv 
to' that pravision in our constitution which 
exacts just compensation." Opinian of the 
Justices, 58 Me. 590, (op. af Tapley, J.) 

The right af eminent domain is an attri­
bute of sovereignty. It is the right to seize 

and appropriate specific articles of property 
for public use when some public exigency 
requires it, and not otherwise. Allen v. 
Jay, 60 Me. J 24. 

The power af eminent domain is not 
created by constitution or statute. It is '1n 
inherent attribute af sovereignty; it existed 
in the sovereign lang before the adoption 
of any constitution. This section does not 
confer the power, but by implication recog­
nizes it as existing in the state. Kennebec 
Water District v. vVaterville, 96 Me. 234, 
52 A. 774. 

The sovereign power of the state, by 
which is meant the peaple of the state in 
their sovereign capacity, acting thra;lgh 
their representatives, the legislature, pos­
sesses and has the right to exercise the 
great pawer of eminent domain over all the 
private property and property rights with­
in the limits of the state of whatever na­
ture, corporeal or incorporeal, and by 
whamsoever owned, whether by individ­
uals or corporations. Kennebec Water 
District v. \V'aterville, 96 Me. 234, 52 A. 
774. 

And rests on superior title of state.-­
The right to appropriate private property 
to' public use rests upon the position that 
the gavernment or sovereignty claims it hy 
virtue of a title superior to title of the 
individual, and by its exercise the individ­
ual and inferior title becomes wholly or 
in part extinguished; extinguished to the 
extent, to which the superior title is exer­
cised. Cushman v. Smith, 34 Me. 247. 

Right may be exercised through agency 
of private wrporations.-The right of the 
state to condemn property far public uses 
may be exercised through the agency of 
private corporations formed for private 
gain. Brown v. Gerald, 100 Me. 351, 61 A. 
785. See Hayford v. Bangar, 102 Me. 3-10, 
66 A. 731. 

And municipal officers.-The legislature 
having the constitutional right of taking 
lands for a public purpose, also has the 
right to' delegate such autharity to' munici­
pal afficers and the act of municipal afficers 
in the exercise of the autharity conferred is 
the exercise of a legislative functian and 
is not reviewable by the caurt. Hayford 
Y. Bangor, 102 Me. 340, 66 A. 73L 

All property is held subject to that sov­
ereign power which is called the eminent 
domain, or superiar dominion. It is de­
rived from the ancient jus publicum by 
which all praperty was held subject to the 
will of the sovereigfl. The provisions af 
this section did nat create the power, but 
is a limitatian upon its exercise. Bro\',n 
v. Gerald, 100 Me. 3.;1, 61 A. 78S. 

And all grants by the state, whether of 
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property or rights or franchises, are sub­
ject to this power. Kennebec Water Dis­
trict v. Waterville, 96 Me. 234, 52 A. 774. 

Thus, the property of a corporation is 
not exempt from the exercise of this 
power, even though it may have been 
granted exclusive franchises and privileges. 
A legislature in granting a charter, cannot, 
even by express terms, however strong 
may be the language used, preclude another 
legislature, or even itself, from exercising 
the sovereign power of eminent domain 
over the charter thus granted and the prop­
erty and rights acquired thereunder. Kenne­
bec Water District v. Waterville, 96 Me. 
234, 52 A. 774. 

N or is land conveyed for erection of 
academy.-Land conveyed to trustees for 
the purpose of erecting an academy build­
ing thereon must be considered as private 
property, notwithstanding the purposes for 
which it was conveyed, and is subject, like 
all other property of the kind, to certain 
claims on the part of the public; that is, 
to the right to appropriate private prop­
erty for public uses, making just compen­
sation therefor. Belfast Academy v. Sal­
mond, 11 Me. 109. 

But the taking of private property, 
against the will of the owner, must find a 
justification in some public use and under 
some public exigency, and accompanied 
by a just compensation, and this is true 
whether the property be taken by a direct 
seizure of it in specie, and irrevocably com­
mitting it to a use, or by the indirect 
method of a loan, accompanied by some 
fancied or real security for a subsequent 
reimbursement. Opinion of the Justices, 
58 Me. 590, (op. of Tapley, J.); Allen v. 
Jay, 60 Me. 124. 

Except for public uses, private property 
may not be taken by the dominant power 
of the state, nor for public uses without 
just compensation; nor even then unless 
the public exigencies require. Opinion of 
the Justices, 58 Me. 590, (op. of Tapley, 
J.). 

Three elements are required to bring a 
case within this provision of the constitu­
tion-a public use, a public exigency and 
a just compensation. Allen v. Jay, 60 Me. 
124. 

Under this section three propositions 
arise with respect to the taking of private 
property by the right of eminent domain. 
First, whether the public exigency or ne­
cessity requires it. Second, whether the 
taking is for a public use. Third, that just 
compensation must be made. Hayford v. 
Bangor, 102 Me. 340, 66 A. 731. 

Legislature has power to determine pro­
cedure to be followed in taking property.-

This provision of the constitution was evi­
dently not intended to prevent the exercise 
of legislative power to prescribe the course 
of proceedings, to be pursued to take prI­
vate property and appropriate it to public 
use. Nor to prevent its exercise to deter­
mine the manner, in which the value of 
such property should be ascertained and 
payment made or tendered. The legisla­
tive power is left entirely free from em­
barrassment in the selection and arrange­
ment of the measures to be adopted to take 
private property and appropriate it to pub­
lic use, and to cause a just compensation 
to be made therefor. Cushman v. Smith, 
34 Me. 247; Nichols v. Somerset & Kenne­
bec R. R., 43 Me. 356; Kennebec Water 
District v. Waterville, 96 Me. 234, 52 A. 
774. 

And only limitation is that its exercise 
will not permit deprivation of title without 
payment of compensation in reasonable 
time.-The only constitutional restriction 
upon the legislative power to prescribe 
the course of proceeding in eminent do­
main, is that it shall be so exercised as 
not to permit the owner to be deprived of 
his title to it or any part of it, without the 
p'ayment or tender of a just compensation 
being actually made, within a reasonable 
time after its first appropriation and before 
the title is lost. Nichols v. Somerset & 
Kennebec R. R., 43 Me. 356. 

What is a reasonable time depends upon 
all the circumstances of the case. Nichols 
v. Somerset & Kennebec R. R., 43 Me. 356. 

The power to regulate the use and en­
joyment of property is widely different 
from the power to appropriate or take 
property. Property and property rights 
are assertible against regulatory power. 
Gilman v. Somerset Farmers' Co-Operative 
Tel. Co., 129 Me. 243, 151 A. 440. 

And property cannot be taken under the 
guise of regulation.-The public utilities 
commission may, to some extent, affect 
and curtail the property and property rights 
of public utilities, but the commission may 
not, under the guise of supervision, regu­
lation and control, take such property and 
rights. Property and property rights may 
not be taken, except where the taking is 
by eminent domain. Gilman v. Somerset 
Farmers' Co-Operative Tel. Co., 129 Me. 
243, 151 A. 440. 

Section refers to taking without assent 
of owner.-\\Then the constitution provides 
that private property shall not be taken 
for public uses, without just compensation, 
it must be understood to mean, a taking 
without the assent, or against the will of 
the owner. If given or dedicated by him 
to the public, it is rather received th'll1 
taken. Cottrill v. Myrick, 12 Me. 222. 
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Parol proof of owner's assent to tak­
ing.-See Cottrill Y. lfyrick, 12 Me. 222. 

Section does not forbid exercise of right 
to regulate fisheries.-The right of regu­
lating the fishery in rivers not navigabl<" 
having been exercised by the legislature 
long before the separation of this state 
from Massachusetts, and the common-law 
right in the riparian proprietor having ·been 
made subject to the control and direction 
of the legislative power, before any re­
strictions ,\"('re imposed on that power by 
the constitution of ~raine; the constitution 
does not forbid the exercise of this right. 
LUllt v. Hunter. 1G 11e. 9. 

Act may not authorize town aid to pri­
vate enterprise.-For the legislature to 
authorize towns, by gifts of money or loan 
of bonds, to aiel purely private enterprises, 
in nowise connected with the public use or 
public exigencies. ,,'ould be to take private 
property, not for Jlllblic but for privat'" 
uses, without compensation, and to under­
mine the very foundations upon which all 
good goverIll11cnts rest. Opinion of the 
Justices, .;8 :-1C .. ;00. 

Section does not refer to power to seize 
in form of taxation.-This constitutional 
provision e"idently refers to the power to 

take the property in specie of one man and 
use it for the public, rather than that power 
possessed by the sovereign to seize in the 
form of taxation a ratable proportion of 
the whole ior the benefit of the whole. 
Opinion of the Justices, 58 "Yfe. 5!l0, (op. 
of Tapley,}.) See State v. Hamlin, 8G Me. 
49;', 30 A. ~ (i. 

Extension of land taken under power of 
eminent domain by accretion.-See State Y. 

Yates, HH ~I~. :)(;0, 71 A. 1018. 

Chapter 155, § 2, imposing a tax on col­
lateral inheritance, does not conflict with 
this section. State v. Hamlin, 8G Me. 493, 
30 A. 7G. 

Quoted in State Y. Noyes, 47 Me. 189. 
Stated in Oriental Bank v. Freeze, 18 

Me. 109. 
Cited in Crabtree Y. Ayer, 122 Me. 1 S, 

118 A. 790; Xew England Tel. & Tel. Co. 
v. Public etilities Comm., 148 Me. 374, 94 
A. (2d) SOl. 

II. \\' 11.\'1' CONSTITUTES A 
TAKING. 

Property taken only when so appropri­
ated as to give rise to public rights.­
Strictly speaking. private property can only 
be said to hayt: been taken for public uses 
when it has been so appropriated that the 
public han certain and well defined rights 
to that use :"ecured. as the right to use the 
public highway. the turnpike, the ferry, the 
railroad ane! the like. Jordan v. \\1 ood-

ward, 40 ~fe. 817; Opinion of the J llstices, 
103 Me. 50G, 69 A. 627. 

Exclusive appropriation depriving owner 
of possession and enjoyment is a "tak­
ing."-The exclusive appropriation of the 
property of an individual for a distinct 
period of time, depriving the owner of its 
actual possession and enjoyment and ex­
posing it to necessary and essential dam-· 
age, is a "taking." Paine v. Savage, ]26 
Me. 121, 136 A. 664. 

And the acts of entering the land and 
deepening the channel of a stream running 
through it constitute a taking of the prop­
erty. Haley v. Davenport, 132 Me. 148, 
lG8 A. 102. 

And the location of a telephone line upon 
a railroad right of way is a taking of it, 
and imposes a burden upon it for which 
the owner of the fee and the owner of the 
easement of the right of way are entitled 
to compensation. And the legislature can­
not constitutionally authorize such a lo­
cation unless it makes provision for that 
just compensation which the constitution 
secures when private property is taken for 
public uses. Canadian Pacific Ry. v. 
Moosehead Tel. Co., 106 Me. 3G3, 76 A. 
S85. 

Temporary exclusive occupation does' not 
amount to taking.-The exclusive occupa­
tion of that estate temporarily, as an initia­
tory proceeding to an acquisition of a title 
to it, or to an easement in it, cannot 
amount to a taking of it. Cushman v. 
Smith, 34 Me. 247. 

And such occupation not prohibited by 
this section.-This clause in the constitu, 
tion was not designed to operate, and it 
does not operate, to prohibit the legislative 
department from authorizing an exclusive 
occupation of private property temporarily, 
as an incipient proceeding to the acquisi­
tion of a title to it or to an easement in it. 
Cushman v. Smith, 34 Me. 247; Nichols v. 
Somerset & Kennebec R R, 43 Me. 3;j(j. 

But title must be acquired within reason­
able time.-Such temporary occupation, 
however, will become unlawful unless the 
party authorized to make it acquires, with­
in a reasonable time from its commence­
ment, a title to the land, or at least an 
easement in it. Nichols v. Somerset & 
Kennebec R. R, 43 Me. 356. 

The right to such temporary occupation 
as an incipient proceeding will become ex­
tinct by an unreasonable delay to perfect 
proceedings, including the actual payment 
or tender of compensation to acquire a 
title to the land or of an easement in It. 
Cushman v. Smith, 34 Me. 247. 

And delay in acquiring title renders con­
demnor trespasser.-The failure or neglect 
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of a railroad company to acquire a title in 
pursuance of their charter within a reason-­
able time after taking exclusive possession 
of land, if they have so failed or neglected, 
places the landowner in the same position, 
so far as his rights are concerned, as if no 
legjislative authority had been conferr(;(i 
upon the defendants to occupy his land. 
In such case the defendants may properly 
be regarded as trespassers from the be­
ginning, and damages may be recovered 
for such acts and the unlawful occupation 
connected therewith. Nichols v. Somerset 
& Kennebec R. R, 43 Me. 356. 

An action of trespass may be maintained 
to recover damages for the continuance of 
such occupation, unless compensation or a 
tender of it be made within a reasonable 
time after the commencement of it. And 
under such circumstances an action of tres­
pass, or an action on the case, may be 
maintained to recover damages for all the 
injuries occasioned by the prior occupation. 
Cushman v. Smith, 34 Me. 247. 

Legislation to promote conservation not 
a "taking."-Legislation to restrict or regu­
late the cutting of trees on wild or unculti­
vated land by the owner thereof, etc., with­
out compensation therefor to such owner, 
in order to prevent or diminish injurious 
droughts and freshets, and to protect, pre­
serve and maintain the natural water sup­
ply of springs, streams, ponds and lakes, 
etc., and to prevent or diminish injurious 
erosion of the land and the filling up of the 
rivers, ponds and lakes, etc., would not 
operate to "take" private property within 
the inhibition of the constitution. Opinion 
of the Justices, 103 Me. 506, 69 A. 627. 

Nor is a requirement of the public utili-. 
ties commission that one public telephone 
utility connect its lines with those of 
another. But a connection which unrea­
sonably deprived a telephone company of 
the right to use its own lines would be 
tantamount to a taking of property. Gil­
man v. Somerset Farmers' Co-Operative 
Tel. Co., 129 Me. 243, 151 A. 440. 

And reasonable municipal health regu­
lations are not void as a taking of private 
property. State v. Robb, 100 Me. 180, 60 
A. 874. 

III. PROPERTY CAN BE TAKEi'J 
ONLY FOR PUBLIC USE. 

A. In General. 
Property cannot be taken for private 

use.-From this constitutional provision it 
necessarily follows that private property 
cannot be taken without the owner's con­
sent for a private use under any circum­
stances. Haley v. Davenport, 132 Me. 148, 
168 A. 102. 

The constitutional provision that "pri-

vate property shall not be taken for public 
uses without just compensation, nor unless 
the public exigencies require it," by nec­
essary implication prohibits the taking of 
private property for private purposes by 
legislative action. Allen v. Jay, 60 Me. 
124. 

It is universally held that private prop­
erty cannot be taken by another under 
governmental authority for private use, 
with or without compensation, except by 
the owner's consent. This settled prin­
ciple is necessarily implied from the con­
stitutional provision. Paine v. Savage, 126 
Me. 121, 136 A. 664. See Brown v. Gerald, 
100 Me. 351, 61 A. 785; Bowden v. York 
Shore Water Co., 114 Me. 150, 95 A. 7m. 

This exercise of the right of eminent do­
main is, in its nature, in derogation of the 
great and fundamental principle of all con­
stitutional governments, which secures to 
every individual the right to acquire, pos­
sess, and defend property. As between 
individuals, no necessity, however great, 
no exigency, however imminent, no im­
provement, however valua,ble, no refusal, 
however unneighborly, no obstinacy, how­
ever unreasonable, no offers of compensa­
tion, however extravagant, can compel or 
require any man to part with an inch of 
his estate. The constitution protects him 
and his possessions, when held on, even 
to the extent of churlish obstinacy. Bang­
or & Piscataquis R. R. v. McComb, 60 Me. 
290; Paine v. Savage, 126 Me. 121, 136 A. 
664; Haley v. Davenport, 132 Me. 148, 168 
A.I02. 

A statute which provides that persons 
or corporations possessing land, swamp, 
meadow, quarries or mines, which by rea­
son of adjacent lands or highways, cannot 
be approached, drained or used without 
crossing of said lands or highways, may 
establish drains or ditches thereto, attempts 
to authorize a taking of private property 
for private use and is unconstitutional and 
void. Haley v. Davenport, 132 Me. 148, 
168 A. 102. 

Or under semblance of public use to be 
converted to private lise.-The existence 
of the power to take private property for 
public use by right of eminent domain ex­
cludes the idea that it may be taken for 
private use, or under semblance of a public 
use and immediately or ultimately be con­
verted and appropriated to private uses. 
Brown v. Gerald, 100 Me. 351, 61 A. 785. 

But mere private advantage does not 
defeat power of appropriation.-If public 
purposes and uses are to be promoted, it 
is no objection to the power of appropri­
ation by the legislature, that it contributes 
also to the emolument and advantage of 
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individuals or corporations. Cottrill v. 
Myrick. 12 Me. 222. 

Whether use is public is judicial ques­
tion.-\Vhether a particular use for which 
land is taken under the exercise of the 
right of eminent domain is public or not is 
a judicial question. Moseley v. York 
Shore \Vater Co., 94 Me. 83, 46 A. 809; 
Hayford v. Bangor, 102 Me. 340, 66 A. 
731; l\Iorris v. Goss, 147 Me. 89, 83 A. 
(2d) 556. 

I t is a judicial question whether the tak­
ing has been in good faith for a pubic use, 
or whether the professed public use is but 
a guise or cover for an intended privat(: 
use; whether, in short, the exercis,e of 
eminent domain in a particular case, is 
not an abuse of power, a perversion of 
authority. Bo\\'den v. York Shore Vvater 
Co .. 114 Me. 150, 95 A. 779. 

And is determined by the courts.-No 
declaration by the legislature that the use 
for which the power of eminent domain is 
granted is a public one is conclusive. The 
question of whether or not the use is a pub­
lic use within the contemplation of the 
constitution is one of law and is a proper 
subject for determination by the courts. 
Morris v. Goss, 147 Me. 89, 83 A. (2d) 556. 

The legislature cannot make a private 
use public by calling it so. \Vhether the 
use for which it is granted is a public one 
must in the end be determined by the court. 
Brown v. Gerald, 100 Me. 351, 61 A. 785. 

The determination of the legislature that 
the purpose for which private property is 
taken is for a public use is not conclusive. 
I t is for the court to determine whether 
the use for which property is taken is or 
is not public. Allen v. Jay, 60 Me. 124. 

\Vhether the use for which such taking 
is authorized is a public use is a judicial 
question for the determination of the court. 
Kennebec \Vater District vi. Vlaterville, 
96 Me. 234, 52 A. 774; Bowden v. York 
Shore \Vater Co., 114 Me. 150, 93 A. 779; 
Paine v. Savage, 126 Me. 121, 136 A. 664. 

The question of whether a taking is for 
a public use is to be determined, in the 
first instance, by the legislature and finally 
by the court, if cases are brought to it 
raising the question. Laughlin v. Port­
land, 111 Me. 486, 90 A. 318. 

Courts not confined to articles of asso­
ciation in determining whether use is pub­
lic.-In determining the question of public 
use, courts are not confined to, and it is 
not to be tested exclusively by, the de­
scription of those objects and purposes as 
are set forth in the articles of association, 
but evidence aliunde, showing the actual 
business proposed to be conducted, may be 
considered. Brown v. Gerald, 100 Me. 351, 
61 A. 785. 

B. What Constitutes Public Use. 
Term "public use" is flexible.-There is 

no doubt that the conception of public 
benefit and public utility, and the general 
welfare of the state, even indirectly pro­
moted, has had much to do in tempering 
the opinions of the courts. The term is a 
flexible one, and necessarily has been of 
constant growth, as new publie uses have 
developed. And it has been said that what 
is a public use under eminent domain stat­
utes may depend somewhat upon the na­
ture and wants of the community for the 
time being. Brown v. Gerald, 100 Me. 351., 
61 A. 783. 

"Public use" defined.-"That only can be 
considered a public use where the govern­
ment is supplying its own needs, or is fur­
nishing facilities for its citizens in regard 
to those matters of public necessity, con­
venience or welfare which, on account 
of their peculiar character, and the diffi­
culty, - perhaps impossibility - of mak­
ing provisions for them otherwise, is alike 
proper, useful and needful for the govern­
ment to provide." There is perhaps no 
general definition more satisfactory than 
this one. Brown v. Gerald, 100 Me. 351, 
61 A. 785. 

Use cannot be made public by vote.­
In a constitutional sense, a use cannot be 
enlarged, it cannot be made any more pub­
lic, by a vote. The public duties of a quasi 
public corporation, except so far as directly 
imposed by statute, arise by implication of 
law. If a corporation is not a quasi public 
one, it cannot make itself such by voting 
to perform the duties of a quasi public 
corporation. Brown v. Gerald, 100 Me. 
351, 61 A. 785. 

The public benefit doctrine does not ob­
tain in this state. Paine v. Savag'e, 126 Me. 
121, 136 A. 664. 

And something more than public benefit 
is required to make a use public.-The 
weight of authority does not sustain the 
doctrine that a public use such as justifies 
the taking of private property against the 
will of the owner, may rest merely upon 
public benefit, or public interest, or great 
public utility. Something more than mere 
public benefit must flow from the contem­
plated use. Public benefit or interest are 
not synonymous with public use. Brown 
v. Gerald, 100 Me. 351, 61 A. 785. 

An appropriation of property for a pur­
pose which is a great benefit to the public 
is not for that reason a taking for a public 
use. Haley v. Davenport, 132 Me. 148, 168 
A. 102. 

Lumber operations as carried on in this 
state are clearly private enterprises con­
ducted upon private capitai for private 
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gain. Promotion of their successful opera· 
tion undoubtedly indirectly benefits the 
public at large, but nevertheless they are 
but private enterprises. The power of 
eminen t domain cannot res t merely on pu b­
lie benefit of this character. Paine v. Sav­
age, 126 Me. 121, 136 A. 664. 

Neither mere public convenience nor 
mere public welfare will justify the exer­
cise of the right of eminent domain. Ha­
ley v. Davenport, 132 :Me. 148, 168 A. 102. 

But public benefit is one of the essential 
characteristics of a public use. Brown v. 
Gerald, 100 Me. 351, 61 A. 78:3. 

Use must be for general public or some 
portion of it.-The use must be for the 
general public, or some portion of it, and 
not a use by or for particular individual,. 
Brown v. Gerald, 100 Me. 301, 61 A. 78:>; 
Paine v. Savage, 126 Me. 121, B6 A. 664; 
Haley v. Davenport, 132 .Me. 148, 1(,8 A. 
102. 

And use from which general public ex­
cluded is not public.-One of the essential 
conditions of a public service by a quasI 
public corporation, is the right of the pub­
lic, or so much of it as has occasion, to be 
served as a matter of right, and not of 
grace. A use which may be monopolized 
or absorbed by the few, and from whieh 
the general public may and must ulti­
mately be excluded, is in no sense a public 
use. Brown v. Gerald, 100 Me. 301, 61 A. 
785. 

But all the public need not use the prop­
erty.-·I t is not necessary that all of the 
public should have occasion to use the 
property. It may suffice if very few hav,:, 
or may ever have occasion. It is necessary 
that everyone, if he has occasion, shall 
have the right to use. It must be more 
than a mere theoretical right to use. 1 t 
must be an actual, effectual right to use. 
Brown v. Gerald, 100 Me. 351, 61 A. 783; 
Paine v. Savage, 126 Me. 121, 136 A. 6(H; 
Haley v. Davenport, 132 Me. 148, 168 A. 
102. 

And all portions of community need not 
derive equal benefit.-To constitute a pub­
lic use that will justify the taking of pri­
vate property under the constitution, it is 
not essential that all portions of the com­
munity should derive equal ,benefit from 
the purpose for which the property is 
taken. It may be taken, though only por­
tions of the community are thereby bene­
fited. Allen v. Jay, 60 Me. 124. 

Ner is it necessary that all members of 
the public be equally interested.-What is 
a public use is abstractly a question of law, 
and like many other unambiguous expres­
sions, having a technical meaning, is not ,.0 
easily defined in other terms as one would 
ordinarily suppose. It must, undoubtedly, 

be a use designed to subserve some public 
interest or demand, an interest or need of 
a public character as contradistinguished 
from that of a private character. It need 
not ,be a use in which all the individuals of 
the public are equally interested. Opinion 
of the Justices, 58 Me. 590, (op. of Tapley, 
J.). 

Use for public utility is pubHc.-Ther~ 
is nothing better settled than the power of 
the legislature to exercise the right of emi­
nent domain, for purposes of public utility. 
Such a use is a public one. Hayford v. 
Bangor, 10'2 Me. 340, 66 A. 731. 

Thus, the supply of water to the people 
of a municipality or territory is everywhere 
recognized as a public use. Kennebec 
Water District v. 'Waterville, 96 Me. 23 .. , 
52 A. 774. 

To protect the purity and conserve the 
quantity of a public water supply is un­
doubtedly a public use. To protect the 
water shed of a pond or stream, which is a 
public water supply, so as to preserve the 
purity and quantity of the supply is like­
wise a public use. Bowden v. York Shore 
"Vater Co., 114 Me. 150, ()3 A. 779. 

As is supply of electric lighting.-I t 
should be conceded that the taking of land 
for the purpose of supplying the public, or 
so much of the public as wishes it, with 
electric lighting, is for a public use. 
Brown v. Gerald, 100 Me. 351, 61 A. 78~. 

And a horse ferry is so far a work of 
public interest as to justify the taking of 
private property for its establishment, hy 
paying compensation to the owner. Day 
v. Stetson, 8 ~l'1e. 365. 

The maintenance of what, in general 
terms, may be called a municipal fuel yard 
is a public use. Laughlin v. Portland, 111 
Me. 4S6, 90 A. 318. 

It is not a legitimate pUblic purpose to 
raise money to give away to private iu­
dividuals. Moulton v. Raymond, 60 Me. 
121. 

And removal of sawmill by owners not 
for public use.-The removal of a new 
sawmill by the owners fro111 one town to 
another adjacent town, to be there carried 
on by themselves for their own profit, is 
not for the public use. Allen v. Jay, GO 
Me. 124. 

Nor is the building of a gristmill, the toll 
to be taken by the builders, for a public 
use. Allen v. Jay, 60 Me. 124. 

And generating, selling etc., electricity 
for mechanical purposes is not public use. 
- Manufacturing, generating, selling, dis­
~tributing and supplying electricity for 
power, for manufacturing or mechanical 
purposes, is not a public use for which pri­
vate property may be taken against the 
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will of the owner. Brown Y. Gerald, 100 
Me. 351, 61 A. 785. 

And not made so by increase of number 
of people using it. - Since the creating, 
selling and distributing of electric power 
for manufacturing or mechanical purposes 
is essentialiy a private usc, in a private 
business, it will not become a public use by 
merely multiplying the number of persons 
who may have occasion to usc the power. 
If it would not be a public use to supply 
pov\·er for one mill it would not be such to 
supply it for two mills, or for SIX or 
twelve. Brown v. Gerald, 100 Me. 351, 61 
-\. iS5. 

IV. TAKING MUST BE RE­
QUIRED BY PUBLIC 

EXIGENCIES. 
Private property can be taken only for 

public uses, and then only in case of public 
exigency. Brown v. Gerald, 100 Me. 351, 
61 A. 785; Paine v. Savage, 126 Me. 121, 
136 A. 664. 

And something beyond possible advan­
tage or benefit is necessary. - \'Vhat is a 
public exigency may be regarded as a 
question of law. Exigencies may be of 
very different degrees. The degree of exi­
gency is not declared by the constitution. 
I t is stated in general terms, but it being 
in the nature of a limitation upon the gen­
eral law of eminent domain, it may well be 
assumed that something beyond a possible 
or probable advantage or benefit of a slight 
character was designed. Opinion of the 
Justices, 58 Me. 590, (oP. of Tapley, ].). 

Whether exigency exists is legislative 
question. - The question of whether the 
necessity exists for the granting of the 
right to take private property for a public: 
use is a legislative and not a judicial one. 
Moseley v. Yark Shore \Vater Co., 94 Me. 
1-):1, 4G A. 809; Morris v. Goss, 147 Me. 89, 
f,:3 A. (2d) 556. 

And the legislature is the sole judge of 
the exigency or necessity for the exercise 
of the power of eminent domain. Bowden 
v. York Shore \Vater Co., ]14 Me. 1;iO, 93 
A. 779. 

\\,hether there is such an exigency, -­
whether it is wise and expedient or neces­
sary. that the right of eminent domain 
should be exercised, in case the use is pub­
lic-is solely for the determination of the 
legislature. Brown v. Gerald, ]00 Me. 351. 
iiI A. 785; Paine Y. Savage, ] 26 Me. ] 2]. 
]36 A. 664. 

The legislature has the power to judge 
when the public exigency requires that pri­
vate property be taken for public uscs. 
Spring v. Russell, 7 Me. 273. 

1 M-E 

It is well settled that whether the public 
exigencies require that land be taken for a 
public use is a question of fact, and its 
determination is exclusively within the 
province of the legislature. Morris v. Goss, 
14 7 Me. S9, 83 A. (2d) 556. 

And its determination is final and con­
c1usive.-\Vhether the public exigency re­
quires the taking of private property for 
public uses is a legislative questioll, the 
determination of which by the legislature 
'is final and conclusive. Kennebec \Vater 
District Y. \;Y' aterville, U6 Me. 234, 52 A. 
774. 

The use being public, the determination 
of the legislature that the necessity which 
requires private property to be taken, ex­
ists, is conclusive. Moseley v. York Shore 
\Yater Co., 94 .!\Ie. S:l, ·16 A. 309; Hayford 
v. Bangor, 102 Me. 340, 66 A. 731; l\i(orris 
v. Goss, 147 Me. 89, 83 A. (2d) 556. 

And not subject to judicial review.­
\\i'hether the public exigency or necessity 
requires the taking of private property in­
volves a legislative question and is not 
open to judicial revision. Hayford v. Bang­
or, 102 Me. 340, 66 A. 731. 

The question of public exigency is to be 
determined by the legislature without judi­
cial revisioll. Laughlin v. Portland, 111 
Me. 486, 90 A. 318. 

V. JUST COMPENSATION. 
A proceeding for assessing the amount 

of just compensation for private property 
taken for public uses is not "a civil suit." 
I t is a special proceeding, provided and au­
thorized by the sovereign power by whose 
authority the property is taken, to deter­
mine a specific fact. The proceedings are 
in the nature of an inquisition on the part 
of the state. Kennebec \iVater District v. 
\\'aterville, 9G Me. 234, 52 A. 774. 

Just compensation is principal thing to 
be considered.-In taking private property 
for a public use, just compensation is the 
principal, and the taking the incidental, 
thing to be considered. The determination 
of compensation is the part of the proce­
dure of taking which the legislature cannot 
leave even to itself. Peirce v. Bangor, 105 
JI,fe. 413, 74 A. 1039. 

To secure "just compensation" is the, 
sole object and purpose of the constitu­
tional provision. Peirce v. Bangor, 105 Me. 
413, 74 A. 1039. 

Legislature may prescribe terms, condi. 
tions and methods by which compensation 
determined.-By this clause of the consti­
tution no condition is placed upon the 30V­

ereign power of the state in the taking of 
private property for public uses uncler it~ 
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inherent power of eminent domain, except 
that of giving just compensation for pri­
vate property so taken. No tribunal or 
method is provided for determining what 
shall be a "just compensation." In the ab­
sence of any constitutional limitation to the 
contrary, the legislature may prescribe the 
terms, conditions and methods by which 
the compensation to be paid on a taking of 
private property for public use should be 
ascertained. Kennebec \Vater District v. 
Waterville, 96 Me. 234, 52 A. 774. 

But the provision for just compensation 
assumes the existence of a tribunal to 
determine it. The constitution does not ex­
pressly define the tribunal. It has left the 
determination of this question to implica­
tion and jUdicial construction. Peirce v. 
Bangor, 105 Me. 413, 74 A. 1039. 

And compensation must be fixed by dis­
interested tribunal.-The legislature has in 
the first instance the right to prescribe the 
method of fixing the compensation for 
land taken for public uses, but this section 
requires that the compensation be just, l. 
e., fixed by a disinterested tribunal. Com­
pensation fixed by an interested tribunal is 
l:ot just, unless agreed to. Peirce v. Bang­
or, 105 Me. 413, 74 A. 1039. 

Which may be jury, commission, ap­
praisers or court.-The state must provide 
for an assessment of damages by an im­
partial tribunal, and it may be a jury, or 
commission, or appraisers, or court with­
out a jury. Kennebec Water District v. 
Waterville, !!6 Me. 234, 52 A. 774. 

But not officers of interested city.-The 
municipal officers of a city are not, where 
their city is interested, a disinterested tri­
bunal. Compensation fixed by municipal 
officers, if not appealed from by the land­
owner, is just compensation. Compensa­
tion fixed by municipal officers if appealed 
from by the landowner, is not just com­
pensation. Peirce v. Bangor, 105 Me. 413, 
74 A. 10,]9. 

The words "just compensation" cover 
more than the mere value of the quantity 
taken, measured by rods or acres. They in­
tend nothing less than to save the owner 
from suffering in his property or estate. by 
reason of this setting aside of his right of 
property, - as far as compensation ITI 

money can go, - under the rules of law 
applicable to such cases. Bangor & Piscat­
aquis R. R. v. McComb, 60 Me. 290. 

And owner must receive compensation 
for all direct damages. - This constitu­
tional provision cannot be carried out, in 
its letter and spirit, by anything short of a 
just compensation for all the direct dam­
ages to the owner of the lot of which a 

part is taken, confined to that lot, occa­
sioned by the taking of his land. Bangor &' 
Piscataquis R. R. v. McComb, 60 Me. 290. 

But damages must be direct and such 
as to have been fairly anticipated.-There 
must be a limit, which will exclude remote, 
indefinite, or possible damages. The dam­
ages must be direct, not such as are gen­
eral or common to others or to the whole 
community. They must be such as it may 
be fairly anticipated will result from the 
taking of the land. Bangor & Piscataquis 
R. R. v. McComb, 60 Me. 290. 

Just compensation includes damages to 
remainder of tract partially taken.-\Vhere 
only a part of a tract is taken in the exer­
cise of the power of eminent domain, th~ 
general rule is that the just compensation 
which the constitution guarantees to the 
owner includes not only the value of the 
part taken, but also the damages accruing 
to the residue from the improvement. The 
measure ot damage is the depreciation of 
the fair 1l1arket value of the entire tract by 
the taking. It is the difference between the 
value of the whole tract immediately be­
fore the taking, and the value immediately 
afterward. Peaks v. Piscataquis County 
Com'rs, 112 Me. 318, 92 A. 175. Sec. Bang­
or & Piscataquis R. R. v. McComb, 60 
Me. 290. 

In various ways the taking of a part of a 
1r2.ct of land may inj Ilre th!:: fonner owner 
beyond the mere value of so much land. 
The effect of the iocation cf the part taken, 
upon the remaining portion, may be such 
3S 10 render it of very little value. It may 
leave only small gores, or parts incapable 
of profitable use. Or it may disfigure the 
lot, so that it would be worth but little, al­
though the extent of the part remaining 
might be greater than of the part taken. 
Another, and often a more serious injury, 
is in the use to which the land taken is to 
be appropriated. Bangor & Piscataquis R. 
R. v. McComb, 60 Me. 290. 

Thus, damage to remainder by surface 
water may be considered.-In the assess­
ment of damages for the taking of a part 
of a tract of land for a highway, it is 
proper to consider the probability or like­
lihood that the proper construction of the 
road will make it necessary to turn the sur­
face water accumulated in the ditches on­
to the remainder of the tract, in streams or 
collected bodies, so far as that probability 
or likelihood may depreciate the market 
value of the land, but no further. Peaks v 
Piscataquis County Com'rs, 112 Me. 318, 
92 A. 175. 

But severance damages allowed only 
where part taken and that left constituted 
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one property.-The doctrine of damages 
for severance, namely, that when a portion 
of a property is taken, the impaired value 
of the remainder, by reason of the sever­
ance, may and should be considered, and 
compensation a\yarded therefor, applies 
only when the property taken and the 
property left may fairly be considered one 
property, and not when they are separate 
and distinct. Kennebec \Vater District v. 
\Vaterville, 97, Me. 18;3, 54 A. (i. 

Landowner has vested right to com pen­
sation.-I t is settled by the great weight 
of authority that, after condemnation pro­
ceedings have heen perfected and the dam­
ages for the land taken have been finally 
ascertained and adjudged by the proper 
trihunal, the corporation thereby acquires 
a vested right to hold and use the land 
taken on payment of the compensation 
awarded, and that the lando\yner acquires 
a vested right to have and recover the 
damages awarded. Furbish v. Kennebec 
County COI11'rs, D:l 1fe. 117, H A. 364. 

And no legal possession acquired until 
paid.-A corporation, public or private, by 
taking land as for public use by lawful 
condemnation proceedings, does not ac­
quire legal, permanent possession therefor 
until compensation therefor is paid or 
waived. Furbish v. Kennebec County 
Com'rs, 9:3 1fe. J 1., 44 A. 364. 

The constitution does not prescribe that 
the compensation shall be made before the 
property is taken, nor when it shall be 
made. Deering v. York & Cumberland R. 
R., 31 Me. 172. 

But compensation must be made or pro­
vided for, when the property is taken. It is 
upon that condition alone, that such taking 
is authorized. Comins y. Bradbury, 10 Me. 
447; Peirce v. Bangor, 105 Me. 413, 7+ A. 
10:31). 

In trespass quare clausum fregit for locat­
ing a road through the plaintiff's grouncb, 
the defendant justified as agent of the 

state, and under the authority of a legisla­
tiye resolve: but, it appearing that the re­
solve directing the location of the road 
made no provision for a "just compensa­
tion" to the owner of the property, agree­
ably to the provisions of the constitution, 
the justification was held to be insufficient. 
Compensa tion in such case, should be 
made when the property is taken. Comins 
v. Bradbury, 10 Me. ,147. 

But payment need not precede tempo­
rary occupation.-This constitutional pro­
vision does not require that the payment 
of compensation should precede the tempo­
rary occupation of land as an incipient pro­
ceeding to the acquisition of a title to it or 
to an casement in it. It operates to prevent 
the permanent appropriation of it without 
the actual payment or tender of a just 
compensation for it, and the right to such 
temporary occupation ~will become extinct. 
by an unreasonable de lay to perfect pro­
ceedings including the payment of com­
pensation. Unless such compensation be 
made within a reasonable time, damages 
may be recovered for the continued occu­
pation and for the injmies resulting from 
the prior occupation. State v. Fuller, 10:; 
::\[e. ,i 11, 75 A. :lJ.'; Brown v. Kennebec 
\Yater District, lOR l\f e. ~2" 7!l A. D07. See 
note under analysis line II. 

Property appraised at fair market value. 
-In determining just compensation for 
property taken, the property should be 
appraised at its fair market value, not at 
a forced sale, but at ,vhat it is fairly worth 
to the seller, under conditions permitting a 
prUdent and beneficial sale. Kennebec 
\Vater District v. \VaterviIle, 97 ::\[e. 185, 
54 A. G. 

Valuation of property of water company. 
-See Kennebec \Vater District v. \Vater­
ville, 97 Me. 185, :; 1 A. G. 

Instructions to appraisers.-Sec Ken· 
nebec \Vater District v. \Vaterville, 07 1fe. 
18:;, :i~ A. G. 

§ 22. Taxes.-Ko tax or duty shall he imposed without the consent of the 
people or of their representatives in the legislature. 

All taxes, state, county and municipal, 
must be levied by the legislature directly, 
or under general statutes. Auburn Y. Paul, 
84 Me. ;Z 12, 24 A. 817. 

This section relates only to the imposi-

tion of taxes. It in no respect limits or re­
stricts the power of the legislature to re­
peal any act by ,vhich taxes have been im­
posed, or to prohibit their collection. 
J\ugusta v. ~ orth, 57 ::\fe. 39~. 

§ 23. Title of nobility prohibited; tenure of offices.-N 0 title of 
nobility or hereditary distinction, privilege, honor or emolument, shall ever be 
granted or confirmed, nor shall any office be created, the appointment to which 
shall be for a longer time than during good behavior. 

§ 24. Other rights not impaired.-The enumeration of certain rights 
shall not impair nor deny others retained by the people. 



LXVIII CONSTITUTION OF MAINE Vol. 1 

ARTICLE II. 

ELECTORS. 

§ 1. Qualifications of electors and officers; written ballots.-Every 
citizen of the United States of the age of twenty-one years and upwards, ex­
cepting paupers and persons under quardianship, having his or her residence 
established in this state for the term of six months next preceding any election, 
shall be an elector for governor, senators and representatives, in the city, town 
or plantation where his or her residence has been established for the term of 
three months next preceding such election, and he or she shall continue to be an 
elector in such city, town or plantation for the period of three months after his 
or her removal therefrom, if he or she continues to reside in this state during 
such period, unless barred by the provisions of the second paragraph of this sec­
tion; and the elections shall be by written ballot. But persons in the military, naval 
or marine service of the United States, or this state, shall not be considered as 
having obtained such established residence by being stationed in any garrison, 
barrack or military place, in any city, town or plantation; nor shall the residence 
of a student at any seminary of learning entitle him to the right of suffrage in 
the city, town or plantation where such seminary is established. No person, how­
ever, shall be deemed to have lost his residence by reason of his absence from the 
state in the military service of the United States, or of this state. 

No person shall have the right to vote or be eligible to office under the constitu­
tion of this state, who shall not be able to read the constitution in the English 
language, and write his name; provided, however, that this shall not apply to any 
person prevented by a physical disability from complying with its requisitions, 
nor to any person who had the right to vote on the fourth day of January in the 
year one thousand eight hundred and ninety-three. 

Every Indian, residing on tribal reservations and otherwise qualified, shall be 
an elector in all county, state and national elections. 

Cross reference.-See R. S., c. 6. § 2; c. 
8, re voting by members of armed forces. 

This section amended by amcndments 
X, XXIX, XLIV, LVII, LXI, LXXVII. 

Male and female have equal voting 
rights. - Under the constitution, as 
amended and modified by the nineteenth 
amendment to the federal constitution. 
male and female citizens of the United 
States have equal political rights so far as 
voting is concerned. Opinion of the J us­
tices, 119 Me. 603, 113 A. 614. 

A student may obtain a voting residence, 
if other conditions exist sufficient to create 
it. Bodily presence in a place coupled with 
an intention to make such place a home 
will establish a domicil or residence. But 
the intention to remain only so long as a 
student, or only because a student, is not 
sufficient. The intention must be, not to 
make the place a home temporarily, not a 
mere student's home, a home while a 
student, but to make an actual, real, per­
manent home there; such a real and per­
manent home there as he might have 
elsewhere. The intention must not be con­
ditioned upon or limited to the duration of 
the academical course. Sanders v. Getchell, 
76 Me. 158. 

To constitute a permanent residence, the 
intention must be to remain for an indefi­
nite period, regardless of the length of 
time the student expects to remain at the 
college. He gets no residence because a 
student, hut being a student does not pre­
vent his getting a residence otherwise. 
Sanders v. Getchell, 76 Me. 158. 

But the presumption is against a stu­
dent's right to vote, if he comes to college 
from out of town. Calling it his residence, 
does not make it so. He may have no 
right to so regard it. Believing the place 
to be his home is not enough. There may 
be no foundation for the belief. Swearing 
that it is his home must not be regarded as 
sufficient, if the facts are adverse to it. 
Sanders v. Getchell, 76 Me. 158. 

Paupers not excepted merely on account 
of poverty.-Property is not one of the 
necessary qualifications of an elector of 
the officers described in this section. Pau­
pers, then, are not excepted merely on ac­
count of their poverty. Opinion of the Jus­
tices, 7 Me. 497. 

But because they are dependent upon 
and under the care and protection of 
others, and necessarily feel that they can­
not exercise their judgment or express 
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their opInIOns with any independence. 
Opinion of the Justices, 7 ~fe. 407. 

A person is to be considered as a pau­
per while he receives supplies, as such, 
from the town where he is residtmt or 
found, whether for a year, or a portion of 
a year; whether in almshouse, or at his 
own dwelling; and whether furnished di­
rectly by the overseers of the poor, or in­
directly by the person to whom he has 
been disposed of and consigned by such 
overseers for support, ill consideration o[ 
his services for a year, or any less period 
Opinion of the Justices, 7 Me. 497. 

But supplies must have been received 
during three months preceding election.­
As residence in a particular town for three 
months next preceding an election, author­
izes a citizen of the United States to he 
an elector of state officers in that town. 
such a person cannot constitutionally be 
considered as an excepted pauper, unless 
within that term, he shall have been di­
rectly or indirectly furnished with supplies, 
as such, from or under the sanction of the 
overseers of the poor of such to\\'n. If 
such is not the fact, then he cannot be dis-

qualified as a voter for such state officers. 
Opinion of the Justices, 7 Me. 497. 

And reimbursement not necessary to re­
move disqualification.-If a person shall 
have received pauper supplies [rom t11<, 
town prior to the commencement of the 
term of three months, but none after such 
commencement, he will be a qualiiied voter. 
although he shall not have reimbursed to 
the town the amount of the supplies fur­
nished for his support or immediate re­
lief. 0 pinion of the Justices, 7 Me. 4\17. 

Persons under guardianship are excepted, 
because their civil capacities are suspended 
on account 0'£ an actual or presumed want 
of understanding, discretion or power of 
self-government. Opinion of the Justices, 
7 Me. 497. 

Printed ballots come within the meaning 
of that part of this section which requires 
that elections shall be by written ballots. 
Opinion of the Justices, 7 Me. 4!J2. 

Applied in Opinion of the Justices, ·J4 
~Ie. 505. 

Quoted in Opinion of the Justices, 5-1 
)'Ie. GO:? (op. of Cutting, J.). 

§ 2. Exemption from arrest on election day.-Electors shall, in all 
cases, except treason, felony or breach of the peace, he privileged from arrest on 
the days of election, during their attendance at, going to, and returning there­
from. 

Elector privileged from arrest while at­
tending or going to or from election.-The 
lattn part of this ,ection is restrictiy'C of 
the generality of the preceding, anel the 
meaning is that electors should he pri"i­
kgeel [r0111 arrest during such part of the 
days as is occupier! by them in tl](,;,­
attctldance at, going to and rehlrnlng {~·onl 

the election. Hobbs v. Getchell, 8 Me. 187. 
But privilege does not extend to elector 

preparing to ga.-The privilege of freedom 
from arrest while going to or returning 
fr0111 the polls on the days of election, does 
not extend to an elector preparing to go. 
if he has not actually proceeded on the 
way. Hobbs v. Getchell, 8 Me. 187. 

§ 3. Exemption from duty in militia. - Xo elector shall be obliged to 
do duty in the militia all any day of election, except in time of war or public 
danger. 

§ 4. Time of elections and absentee voting.-The election of governor, 
senators and representatives, shall be on the second Monday of September 
biennially forever. The legislature under proper enactment shall authorize and 
provide for voting by citizens of the state absent therefrom in the armed forces 
of the United States or of this state and for voting by other citizens absent or 
physically incapacitated for reasons deemed sufficient. 

This section amended by amendments 
X, XXIII, LXXIV. 

§ 5. Voting machines.-Voting machines, or other mechanical devices for 
voting, may be used at all elections uncler such regulations as may be prescribed 
by law; provided, however, the right of secret voting shall be preserved. 

This section added by amendment LIX. 
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ARTICLE III. 

DISTRIBUTION OF POWERS. 

§ 1. Division of powers.-The powers of this government shall be divided 
into three distinct departments, the legislative, executive and judicial. 

The framers of the constitution of this 
state provided therein that the powers of 
the government shall be divided into three 
distinct departments: The legislative, ex­
ecutive and judicial. The first was to pass 
laws, the second to approve and execute 
them, and the third to expound and en­
force them. Without the latter, it would 
be impossible to carry into effect some of 
the express provisions of the constitution. 
Ex parte Davis, 41 Me. 38. 

The legislature of this state has no 
authority, by the constitution, to grant a 
review of a suit between private citizens. 
Durham v. Lewiston, 4 Me. 140. See 
Lewis v. Webb, 3 Me. 326. 

Injunction restraining enforcement of 
legislative act does not violate this sec­
tion.-If the situation is such that an in­
junction may properly be issued by a statu­
tory court restraining the enforcement of 
an act of the legislature prior to the effec­
tive date of the act, its issuance would not 
violate this section. Opinion of the Jus­
tices, 147 Me. 25, 30, 83 A. (2d) 213. 

Quoted in Curtis v. Cornish, 109 Me. 
384, 84 A. 799; Anheuser-Busch v. Walton, 
135 Me. 57, 190 A. 297. 

Stated in Opinion of the Justices, G2 
Me. 596; State v. Butler, 105 Me. 91, 73 A. 
560. 

§ 2. Keeping separate.-No person or persons, belonging to one of these 
departments, shall exercise any of the powers properly belonging to either of 
the others, except in the cases herein expressly directed or permitted. 

Laws passed under the authority of the 
constitution have designated the powers to 
be exercised by the respective departments, 
where any particular designation has been 
found necessary; and where such designa­
tion has been made, the power thus desig­
nated becomes one properly belonging to 
the department to which it has been given. 
Bamford v. Melvin, 7 Me. 14. 

Each of the three departments being in­
dependent, as a consequence, are severally 
supreme within their legitimate and ap­
propriate sphere of action. All are limited 
by the constitution. The judiciary cannot 
restrict or enlarge the obvious meaning of 
any legislative act, although they are bound 
to give construction to acts which are 
properly submitted to them, and to apply 
them, provided they do not transcend the 
bounds fixed by the constitution. The 
executive have no power to give practical 
interpretation to laws, in conflict with legal 
opinion properly given by the judiciary. 
The legislature are powerless in any at­
tempt to legislate in violation of, or incon­
sistent with, constitutional restraints. Ex 
parte Davis, 41 Me. 38. 

The supreme court is bound to take judi­
cial notice of the doings of the executive 
and legislative departments of the govern­
ment, and, when called upon by proper 
authorities, to pass upon their validity. 
Opinion of the Justices, 70 Me. 600. 

Laws enacted by people or their repre­
sentatives.~N o principle is more firmly 
embedded in our concept of government 
than that the laws under which we live 

shall he enacted by the people or by their 
representatives in legislature assembled. 
Anheuser-Busch v. Walton, 135 Me. 57, 
]90 A. 297. 

Legislature cannot transfer power to per­
sons exercising executive or judicial fune­
tions.-N ot only is the legislature not au· 
thorized to transfer any of its legislative 
power and responsibility, but it is expressly 
forbidden to transfer any part of them to 
a person or persons exercising either execu· 
tive or judicial functions. State v. Butler, 
105 Me. 91, 73 A. 560. 

Only the legislature can establish a pub­
lic office (other than a constitutional office) 
as an instrumentality of government. 
Whether the creation of the office is nec­
essary or expedient, its duties, its powers, 
its beginning, its duration, its tenure, are 
all questions for the legislature to deter­
mine and be responsible to the people for 
their correct determination. State v. But­
ler, 105 Me. 91, 73 A. 560. 

And act authorizing governor to create 
office is void.-A statute, enacting that 
"the governor may, after notice to and op­
portunity for the attorney for the state for 
any county to show cause why the same 
should not be done, create the office of 
special attorney for the state in such 
county and appoint an attorney to perform 
the duties thereof" is unconstitutional and 
without any force of law for the reason 
that the creation of the office is left to 
the discretion of the governor contrary to 
the constitution. State v. Butler, 105 Me. 
91, 73 A. ;560. 
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Judicial department to pass on which of 
two contesting bodies lawfully represents 
the people.-\\'hcn different bodies of men, 
each claiming to be, and to exercise the 
function, of, the legislat:vc department of 
the state appear, each a,serting their title 
to bc regarded as the lawgivers for the 
people, it i" the obvious duty of the judicial 
departmcnt, \\ho must inevitably, at no 
distant day. be called to pass upon the 
validity of the laws that may bc enacted 
by the rcspecti\'c claimants to legislative 
authority, to inquire and a,certain for 
thcmscl\'cs, \\ith or without questions pre­
sented by the claimants, which of thosc 
bodies lawfully represents the people from 
whom they derive their power. Opinion 
of the .I usticcs, 70 ::VIc. GOO. 

Appointment of judges is executive func­
tion.-To appoint the judges of an inferior 
court, or indeed, to appoint to any civil 
office, judicial or otherwise, is an executive 
function, not a judicial one. The duty of 
making such appointments cannot he con­
stitutionally imposed upon. or exercised by, 
a judicial officer. The cl1ief justice is a 
judicial oniccr, belonging to the judicial 
department. He cannot perform executh'e 
functions. Curtis v. Cornish, 109 Me. 384, 
8+ A. 7!J!J. 

Hence, chief justice cannot be given duty 
of appointing judge.-It would be contrary 
to this section to impose upon the chief 
justice the duty of appointing a judge of 
a special or inferior judicial tribunal. Cur­
tis ' .. Cornish, 109 Mc. :184. 84 A. 799. 

Injunction restraining enforcement of 
legislative act does not violate this sec­
tion.-If the "itllation is such that an in­
junction may properly be issued by a statu­
tory court restraining the enforcement of 
an act of the legislature prior to the effec­
ti\·c date of the act, its issuance ,yould not 
"iolatc this section. Opinion of the Jus­
tices, 11<' :Mc. ~3, :\0, S~ A. (:Zd) 213. 

But act not to be declared invalid unless 
court satisfied beyond reasonable doubt.­
Courts are not justifiecl in pre\'enting' the 
enforcement of a legislative enactment hy 
declaring it inyalid unless satisficd beyond 
a reasonable doubt that it is in clear vio­
lation of some provision of the constitution. 
It is the duty of one department to pre­
sume that another has acted within its 
legitimate l)fo,:ince until the contrary is 
made to appear by strong and convincing 
reasons. State ,'. Phillips, 107 '[\'Ie. 249, 78 
A. 283. 

Since a justice of the peace belongs to 

the judicial department. Bamford v. Mel­
vin, 7 Me. H. 

And sheriffs, deputy sheriffs and coro­
ners belong to the executive department. 
Opinion of the Justices, 3 Me. 484. 

No person can exercise, at the same 
time, these several offices. Opinion of the 
Justices, ;.; liTe. 484. 

The office of justice of the peace is 111-

compatible ,yith that of sheriff, deputy 
sheriff or coroner. Bamford v. Mehin, 7 
.'vIe. 1+. 

But until one is qualified to act as a jus­
tice of the peace, his office of deputy sher­
iff is not vacated. Chapman v. Shaw, 3 
:"Ie. 372. 

Act providing for special tribunal to in­
vestigate corruption in election held void.­
.\ statute which provides for the creation 
of a special tribunal to be composed of 
justices of the supreme judicial or superior 
courts, or both, for inquiry into alleged 
corrupt practices in elections, is held to be 
unconstitutional and void. Curtis v. Cor­
nish, 109 Me. ;084, 84 A. 709. 

If a special tribunal created hy statute 
is judicial, the justices of the supreme 
judicial and superior courts cannot be 
members of it, if inquisitorial or political 
merely, its functions do not belong to the 
judicial department, and, therefore, under 
the limitations of constitutional power, can­
not be cxercised by members of the judi­
cial department. Curtis v. Cornish, 109 
Me. 3R·1, 84 A. 790. 

Act ratifying agreement between town 
and village held not void.-An act of the 
legislature purporting to ratify an agree­
ment betw('en a town and a village settling 
a dispute as to their re:o;pective obligations 
in the maintenance of common schools was 
not void on the ground that it was an in­
terference by the legislature with a ju(licial 
controversy, which was pending in court, 
in violation of the provisions of this article. 
Bayley v. \Vells, 133 Me. 141, 174 A. 459. 

Regulations of state liquor commission 
held void as unauthorized exercise of legis­
lative power.-See Anheuser-Busch v. \Yal­
ton, 13;') Me. 57, 1 ~)O A. 297. 

M.ayor as belonging to executive depart­
ment. - See Howard v. Harrington, 114 
:\fe. 443. !JG A. 7G9. 

Quoted in State v. LeClair, 8G Me. 522, 
;)0 A. 7; Bowden's Case, 123 Me. 3;';9, 123 
A. loG. 

Cited in Brunswick & Topsham \Vater 
District v. 1Iaine \Vater Co" 99 ::VIe. 371, 
59 A. 537. 
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ARTICLE IV. 

PART FIRST. 

HOUSE OF REPRESENTATIVES. 

§ 1. Legislature of Maine; reservation of power in people; style of 
enactment. - The legislative power shall be vested in two distinct branches, a 
House of Representatives, and a Senate, each to have a negative on the other, 
and both to be styled the Legislature of Maine, but the people reserve to them­
selves power to propose laws and to enact or reject the same at the polls independ­
ent of the legislature, and also reserve power at their own option to approve or 
reject at the polls any act, bill, resolve or resolution passed by the joint action 
of both branches of the legislature, and the style of their laws and acts shall be. 
"Be it enacted by the people of the state of Maine." 

This section amended by amendment 
XXXI. 

Law-making power is in people them­
selves by 31st amendment.-The purpose 
and scope of the thirty-first amendment to 
the constitution are obvious. The design 
was to have the legislative power not final 
but subject to the will of the people, a 
will to be called into exercise by the some­
what complicated machinery of the referen­
dum. Before amendment "their laws and 
acts" bore the title of "Be it Enacted by 
the Senate and House of Representatives 
in Legislature assembled." Since amend­
ment the title has been "Be it enacted by 
the people of the state of Maine," the peo­
ple and not the legislature being the real 
arbiters of the laws to be finally accepted. 
That is, the central idea of the change was 
to confer the law-making power in the 
last analysis upon the people themselves, 
a step from representative toward a demo­
cratic form of government. Moulton v. 
Scully, 111 Me. 428, 89 A. 944. 

But this amendment applies only to legis­
lation, to the making of laws, whether it 
be a public act, a private act or a resolve 
having the force of law. Moulton v. 
Scully, 111 Me. 428, 89 A. 944. 

Joint resolve in address proceedings not 
within referendum provisions of this sec­
tion.-The joint resolve which is the first 
step in address proceedings under Art. 9, 
§ 5, is not such a resolve as is within the 

scope or contemplation of the referendum 
provisions of this section. Moulton Y. 

Scully, 111 Me. 428, 89 A. 944. 
Legislative power and responsibility can­

not be transferred.-The people of Maine, 
in organizing their government as a state, 
vested the legislative power of the govern­
ment in a body "to be styled the Legisla­
ture of Maine," and did not confer any 
such power on any other person or body, 
and did not authorize the legislature to do 
so. It follows that the legislature alone 
can exercise the legislative p0\\'er and alone 
is responsible for its wise exercise, and 
hence can transfer neither any of the power 
nor any of the responsibility to any other 
department or person. State v. Butler, 105 
Me. 91, 73 A. 560. 

And act which incorporates by reference 
future enactments of Congress is void.­
An act which purports to incorporate by 
reference into the section thereby amended 
future enactments of Congress establishing 
a rule, test or definition of intoxicating 
liquors, and declaring such liquors to be 
intoxicating within the meaning of the 
Reyised Statutes constitutes an unlawful 
delegation of legislative power, and an ab­
dication by the representatives of the peo­
ple of their power, pri\'ilege and duty to 
enact laws. State v. Intoxicating Liquors, 
121 Me. 438, 117 A. 588. 

Cited in Bangor Y. Etna, 140 Me. 85. 34 
A. (2d) 205. 

§ 2. Number and tenure of representatives; census. - The house of 
representatives shall consist of one hundred and fifty-one members, to be elected 
by the qualified electors, and hold their office two years from the day next pre­
ceding the biennial meeting of the legislature. The legislature shall, within every 
period of at most ten years and at least five, cause the number of the inhabitants 
of the state to be ascertained, exclusive of foreigners not naturalized. The num­
ber of representatives shall, at the several periods of making such enumeration, 
be fixed and apportioned among the several counties, as near as may be, according 
to the number of inhabitants, having regard to the relative increase of popUlation. 

This section amended by amendments 
IV, XXIII, XXV, LXXVII. 

It was unquestionably the intention of 
the framers of our constitution, that each 
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of the counties should be fairly and equally 
represented according to its population; 
but it must have been foreseen that no 
arrangements could produce a representa­
tion precisely proportioned to numbers. 
It was doubtless contemplated also, that 
in the advancing settlement and population 
of the state, some counties would increase 
in numbers more rapidly than others. And 
it was readily perceivable, that as every 
apportionment made by the legislature 
must continue five years, and may con­
tinue ten, in the intervals of successive 
apportionments an inequality of represen­
tation in the house of representatives 
would necessarily arise. The last sentence 
of this section was introduced with a view 
to obviate, in some degree, this inequality, 
by anticipating its progress and guarding 
against its effects. Opinion of the Justices, 
3 Me. 477. 

And anticipated increase in population 
should be considered. - The constitution 
has given to the legislature the power, and 
made it their duty, to ascertain at certain 
periods the number of inhabitants in the 
state, and in the several counties. By 
means of the facts thus obtained, they can 
ascertain the relative increase of popula­
tion in the several counties, and it is en­
joined upon them in making the apportion­
ment of representatives to "ha\·e regard to 
the relative increase of population," by 
anticipating \\·hat will be the amount of 
population in a given county at the proper 
intermediate lwriod, between two periods 
of enumeration. and allowing to such 
county an additional representative, if by 
comparison \\"ith the ratio of increase in 
other counties. sllch anticipation will not 
encroach on the rig"ht to equal representa­
tion in snch other conn ties. Opinion of 
the Justices. :; ).f e. 477. 

The "relative increase" mentioned in the 
constitution, regards fractions and not to­
tals, because it is in the power of the legis­
latme. if the relative increase should in the 
cour;;e of five years prove so considerable 
as to produce essential inN]uality, to newly 
apportion the representation, and conform 
it to the change of population which in 
the meantime has taken place. Opinion 
of the Justices, 3 1\1e. 477. 

And the power given to the legislature 
by the last sentence of this section has re­
spect only to those fractions which must 
necessarily exist in such general appor­
tionments; and i, to be exercised bv clulv 
estimating tIle relative increase of popul;­
tion in tlle several counties; and where the 
ratio of increase \\"ill allow, giving a just 
and proper effect to those fractions by con­
verting a fraction into a total as a basis of 

calculation. Opinion of the Justices, 3 Me. 
477. 

Apportionment cannot be altered until 
next general apportionment.-The legisla­
ture has no constitutional power, after a 
general representative apportionment has 
been made, in conformity with the consti­
tution, to alter the representative districts 
so established, until the next general appor­
tionment, Opinion of the Justices, 33 Me. 
587. 

\Nhen an apportionment of representa­
tives has been made according to this sec­
tion "among the several counties," it must 
remain without alteration for five years­
for no new enumeration and apportionment 
can he made within that time, without a 
violation of that clause of the constitution 
which provides that the least period for an 
enumeration shall be five years. Opinion 
of the Justices, 33 Me. 587. 

It is the duty of the legislature to obey 
the mandate of this section. Opinion of 
the Justices, 148 Me. 40+, 94 A. (2d) 816. 

And duty of apportioning is continuous.­
N either the language nor the purpose of 
this provision of our constitution permits 
an escape from its performance. The duty 
is a continuous one and is cast in turn upon 
every legislature succeeding that which has 
omitted to perform it until that duty is per­
formed. That is to say, if the apportion­
ment is not made within the period pre­
scribed by the constitution, the duty to 
make it devolve, upon the legislature then 
next sitting and upon each following legis­
lature until that duty is performed. Opin­
ion of the Justices, 1+8 ),[c. 404, 04 A. (2d) 
816. 

And is a !1pecific legislative duty.-The 
duty to apportion the state is a specific 
legislative duty imposed by the constitu­
tion solely upon the legislative department 
of the state, and it alone is responsible to 
the people for the failure to perform it. 
Opinion of the Justices, 148 Me. 404, 94 A. 
(2d) 81 G. 

\Vhich is nondelegable. Opinion of the 
Justices, 148 Me. 40+, 9+ A. (2d) 816. 

Federal census may be adopted in deter­
mining population.-The duty of causing 
the numher of inhahitants to be ascertained 
may he discharged in any reasonable man­
ner \\"hich may he determined upon and 
adopted by the legislature, including that 
\vllich has undoubtedly been used tbrough 
the years, viz .. adopting therefor the last 
federal censw'. Opinion of the Justices, 
148 Me. +04, 94 :'\. (3d) 816. 

\\'hile the ascertainment of the number 
of inhabitants should be as of the time it 
is made, the legislature is entitled to use 
therefor ,;nch information as is currently 
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available. This includes the last federal 
census. Opinion of the Justices, 148 Me. 
404, 9.J, A. (2d) 816. 

There is nothing in the constitution 
which requires the legislature to state the 
term of the continuance of any apportion­
ment it makes. If made, it must continue 
for at least five years. However, the legis­
lature cannot constitutionally prescribe that 
it continue for more than ten years from 
the time it is made, nor can the legislature, 
by prescribing that an apportionment con­
tinue for more than five years, deprive a 
subsequent legislature of its constitntional 

power to reapportion after the expiration 
of five years. Opinion of the Justices, 148 
:\Ie. -104, 94 A. (2d) 816. 

The right of the legislature to incorpo­
rate a town composed of parts of several 
other towns is not intended to be denied 
or questioned. If not done at the time of 
a general apportionment, provision may be 
made that such inhabitants as are entitled 
to vote for a representative shall remain 
united to their respective districts for the 
election of a representative, until the next 
general apportionment. Opinion of the 
Justices, 33 Me. 587. 

§ 3. Apportionment of members. - Each county shall be entitled to that 
number of representatives which is in the same proportion to the total number 
as the number of inhabitants of the county bears to the number of inhabitants 
of the state, fractional excesses over whole numbers to be computed in favor of 
the smaller counties. No city or town shall ever be entitled to more than seven 
representatives, except that in the event of merger of towns or cities, the new 
town or city shall be allowed the combined representation of the former units, 
which number if exceeding seven shall thereupon and thereafter become the maxi­
mum number to which any city or town shall thereafter be entitled in later ap­
portionments. Apportionment of representatives within each county shall be 
made by deducting from the number of inhabitants of the county the number of 
inhabitants of su~h cities and towns as may be entitled to the maximum number 
of representatives permitted to any city or town by reason of the numerical pro­
portion of its inhabitants to the inhabitants of the county and by deducting from 
the total number of representatives to which the county is entitled the number to 
which such cities and towns of maximum representation are entitled, the re­
maining inhabitants being entitled to the remaining representatives; and in the 
allocation of the remainder within the county each city or town having a number 
of inhabitants greater than a unit base number obtained by dividing such remain­
ing inhabitants by such remaining representatives shall be entitled to as many 
representatives as the number of times the number of its inhabitants fully con­
tains the unit base number of representation; and the remaining cities, towns and 
plantations within the county which have inhabitants in number less than such 
unit base number shall be formed into representative class districts in number 
equal to the remainder of county representatives unallocated under the foregoing 
procedure by grouping whole cities, towns and plantations as equitably as pos­
sible with consideration for population and for geographical contiguity. 

This section c.mended by amendments and such vote hinds the minority in such 
XXXIX, LXIX. town. Opinion of the Justices, 6 Me. 486. 

In this state, the right of representation But majority of towns in district cannot 
is ascertained and decided by a double deprive other towns of representative. -
process; tl1at is, first by the county appor- Towns and plantations, classed into a dis­
tiol1ment, and then, hy the application of trict for the purpose of choosing a repre­
the constitutional ratio, to the towns and sentative, have a right to send a repre­
plantations in the respective counties. selltative, though a majority of the towns 
Opinion of the Justices, 6 Me. 486. and plantations have voted not to send one. 

A town, having a right to choose a repre- Opinion of the Justices, G Me. 486. 
sentative, has the power to waive that right, Cited 111 Opinion of the Justices, 33 Me. 
and vote not to choose a representative; 587. 

§ 4. Qualifications of members.-No person shall be a member of the 
house of representatives, unless he shall, at the commencement of the period for 
which he is elected, have been five years a citizen of the United States, have ar­
rived at the age of twenty-one years, have been a resident in this state one year; 
and for the three months next preceding the time of his election shall have been, 
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and, during the period for which he is elected, shall continue to be a resident in 
the town or district which he represents. 

§ 5. Election procedure.-The meetings within this state for the choice 
of representatives shall be warned in due course of law by the selectmen of the 
several towns seven days at least before the election, and the selectmen thereof 
shall preside impartially at such meetings, receive the votes of all the qualified 
electors, sort, count and declare them in open town meeting, and in the presence 
of the town clerk, who shall form a list of the persons voted for, with the number 
of votes for each person against his name, shall make a fair record thereof in the 
presence of the selectmen, and in open town meeting. And the towns and planta­
tions organized by law, belonging to any class herein provided, shall hold their 
meetings at the same time in the respective towns and plantations; and the town 
and plantation meetings in such towns and plantations shall be notified, held and 
regulated, the votes received, sorted, counted and declared in the same manner. 
And the assessors and clerks of plantations shall have all the powers, and be sub­
ject to all the duties, which selectmen and town clerks have, and are subject to 
by this constitution. And fair copies of the lists of votes shall be attested by the 
selectmen and town clerks of towns, and the assessors of plantations, and sealed 
up in open town and plantation meetings; and the town and plantation clerks 
respectively shall cause the same to be delivered into the secretary's office thirty 
days at least before the first Wednesday of January biennially. And the gov­
ernor and council shall examine the returned copies of such lists, and also all 
lists of votes of citizens in the military service, returned to the secretary's office 
as provided in article second, section four, of this constitution; and twenty days 
before the said first Vvednesday of January biennially, shall issue a summons to 
such persons as shall appear to be elected by a plurality of all votes returned, to 
attend and take their seats. But all such lists shall be laid before the house of 
representatives on the first W'ednesday of January biennially, and they shall 
finally determine who are elected. 

The electors resident in any city may at any meeting duly notified for the 
choice of representatives, vote for such representatives in their respective ward 
meetings and the warden in said wards shall preside impartially at such meet­
ings, receive the votes of all qualified electors, sort, count and declare them in 
open ward meeting and in the presence of the ward clerk, who shall form a list 
of the persons voted for, with the number of votes for each person against his 
name, shall make a fair record thereof in the presence of the warden, and in open 
ward meeting: and a fair copy of this list shall be attested by the warden and 
ward clerk, sealed up in open ward meeting, and delivered to the city clerk 
within twenty four hours after the close of the polls. And the electors resident 
in any city may at any meetings duly notified and holden for the choice of any 
other civil officers, for whom they have been required heretofore to vote in town 
meetings, vote for sl1ch officers in their respective wards, and the same proceed­
ings shall be had by the warden and the ward clerk in each ward as in the case 
of votes for representatives. And the aldermen of any city shall be in session 
within twenty four hours after the close of the polls in sl1ch meetings, and in the 
presence of the city clerk shall open, examine and compare the copies from the 
lists of votes given in the several wards, of which the city clerk shall make a rec­
ord, and return thereof shall be made into the secretary of state's office in the 
same manner as selectmen of towns are required to do. 

This section amended by amendments of their officers and legislators. Hence 
I, V, VII, VIII, X, XXIII, XLVII. the requirement that not only shall the rc-

The object of the constitutional provi- turns he made on the spot, in open town 
sions respecting elections is to furnish as meeting, but a record of the vote shall be 
many safeguards as may be against a made at the same time and authenticated 
failure, either through fraud or mistake, in like manner. Opinion of the Justices, 
correctly to ascertain and declare the will 10 ~{e. 560. 
of the people as expressed in the choice Attestation is prerequisite to action by 
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governor and council.-Returns from towns 
and cities which are not attested by the 
town, plantation or city clerk are not valid. 
The attestation of the clerk is a prerequisite 
to any action of the governor and council 
in counting votes. If, however, the clerk 
should be absent, a clerk pro tempore may 
be chosen, or a deputy clerk may be avo 
pointed, and the returns of such clerk pro 
tempore or deputy clerk, are to have the 
same force and effect as if signed by the 
clerk. Opinion of the Justices, 70 Me. 560. 

The governor and council have no power 
to correct errors in returns of votes for 
senators or representatives. Opinion of 
the Justices, 64 Me. 596. 

Their duty is to count the votes, regard­
less of facts improperly set forth in the re­
turn. They are nowhere constituted a 
tribunal with judicial authority to deter­
mine what shall constitute a distinguishing 
mark or figure upon a ballot, nor can they 
legally refuse "to open and count the votes 
returned." \"'hen the ballot has been once 
received in the ballot box, neither ,the 
selectmen nor the governor and coun·~i1 
can refuse to count it. Opinion of the 
Justices, 70 Me. 560. See note to R. S., c. 
5, § 50. 

And they cannot receive evidence to neg­
ative such facts.-The governor and coun­
cil must act upon the returns forwarded to 
the secretary of state. If they purport to 
be made, signed and sealed up in open 
plantation or town meeting, they constitute 
the basis of the action of the canvassing­
board. ~ 0 provision is found in the COll­

stitution or in any statute of this state, by 
virtue of which they would be authorized 
to receive evidence to negative the facts 
therein set forth. Opinion of the Justices, 
70 Me. 560. 

Governor and council must determine if 
local officials have complied with law.--In 
canvassing the returns of plantations it is 
the duty of the governor and council from 
the returns and records required to be filed 
with the secretary of state to determine 
whether or not the plantation officials have 
complied with the provisions of law Opin­
ion of the Justices, 131 Me. 503, 174 A. 84fl. 

Return signed by less than majority of 
aldermen or selectmen.-See opinion of 
the Justices, 70' Me. 560. 

Procedure when objection made that sig­
natures of officers not genuine or that re­
turn altered.-The governor and coullcil 
have no power to reject the returns on 
either ground, unless an objection in writ­
ing is presented to them setting forth that 
the signatures of such officers (or some 
one of them) are not genuine, or that the 
return has been altered after it was signed. 

Then notice thereof should be given to 
all persons interested and, when adjudi­
cating upon the facts, the governor and 
council should be governed in the admis­
sion of evidence by the established rules 
of evidence in accordance with the law of 
this state. The witnesses should be duly 
sworn that they may be punishable for the 
crime of perjury, if they willfully and cor­
ruptly testify falsely. The governor and 
council have no right to reject the return 
for such cause, without giving the parties 
interested therein a fair opportunity to he 
heard. The genuineness of the return in 
these particulars is to be presumed, and 
this presumption remains until overcome 
by evidence produced as before said. 
Opinion of the Justices, 70 Me. 560. 

Selectmen, clerks and assessors no,t 
certifying officers to identity of candi­
dates.-When the selectmen and clerks of 
towns and the assessors of plantations at­
test "fair copies of the lists of votes," an rl 
seal up the same "in open town and planta­
tion meetings," and cause the same to be 
delivered into the secretary's office as re­
quired by the constitution and the statutes, 
their duty is at an end. They are not 
certifying officers to the identity of candi­
dates when that identity is not apparent 
fr'om the returns transmitted, for the rea­
son that the constitution has not made 
them such. Opinion of the Justices, 64 Me. 
596. 

Erroneous return may be corrected by 
attested copy of record.-It is compe­
tent for the governor and council to allow 
an erroneous return, or one that is informal 
or defective, to be aided and corrected by 
an attested copy of the record, as by stat­
ute provided. Opinion of the Justices, 70 
1fe. 560. See R. S., c. 5, § 50 and note. 

The constitution calls for a return that 
is regular in essential forms, and which 
truly represents the facts to be describ",d 
by it. But much of the constitutional re­
quiremen t is directory merely. It does not 
aim at depriving the people of their right 
of suffrage or their right of representation 
for formal errors, but aims at avoiding 
such a result. \Vhere the constitutional 
requirement has not been fully, or has been 
defectively, executed by town officers, it 
is in aid of the constitutional provision to 
supply the omission or deficiency as neari.v 
and as correctly as may be. Opinion of 
the Justices, 10 1f e. 560. 

I t is the duty of the governor and coun­
cil to hear evidence and determine whether 
the record or return is correct, and, if 
they determine the record to be correct, 
to receive it or a duly certified copy of it, 
to correct the return. Opinion of the Jus­
tices, 70 Me. 570. 
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First of two returns received by secre­
tary of state must be basis for action by 
governor and council.-\Vhen two lists of 
votes are returned to the office of the secre­
tary of state by the clerk of any city, town 
or plantation, and both are duly certifjed, 
the return first received at the office of the 
secretary must be the basis of the action 
of the governor and council. If defective, 
or not a true copy of the record, it can he 
corrected, or the defects supplied only in 
accordance with the provisions of the stat­
utes relating thereto. Opinion of the J us­
tices, 70 Me. 360. 

Governor and council must summon per­
son elected.-The governor and council 
cannot, \vithout a violation of their consti­
tutional duty, neglect to issue a summons 
to the person appearing to be elected, nor 
the secretary of state to place their names 
on the certified roll, which it is his duty 
to furnish. The governor and council can­
not legally withhold their summonses fro111 
those appearing to be elected. They can­
not order a summons to issue to some 
appearing to be elected and withhold it 
from others. Opinion of the Justices, 70 
Me. 570. 

But they cannot summon one not 
elected.-The governor and council have 
no right to summon a person to attend and 
take his seat in the house of representa­
tives, who by the returns before them, 
was not voted for, or being voted for was 
defeated. Opinion of the Justices, 70 Me. 
570. 

The acts and doings of the governor and 
council, in issuing certificates of election 
to certain men as members of the house 
of representatives, who did not appear to 
be elected, and declining to issue certificates 
aud summonses to certain men who did 
appear to be elected, were in violation of 

their legal and constitutional obligations 
and duties. Opinion of the Justices, 70 
~e. 600. 

And person wrongfully summoned as 
representative by governor and council is 
not member of house.-Holders of sum­
monses which are void for the reason that 
the governor and council have failed to 
correctly perform the constitutional obli­
gation resting upon them, have no right to 
take a part in the organization or in any 
subsequent proceedings of the house to 
which they are wrongfully certificated. 
They arc not in fact members. But the 
members rightfully elected, as sl10wn by 
the oftlcial returns, and the opinion of the 
court upon propositions by the governor 
presented to the court, are entitled to ap­
pear and act in the organization of the 
houses to which they belong, unless the 
house and senate, in judging of the elec­
tion and qualification of members shall 
determine to the contrary. Opinion of the 
Justices, 70 1\1e. 570. 

Statute cannot restrict vote in house to 
those representatives whose names are on 
certified roll of secretary of state.-A stat­
ute which restricts the vote in the house of 
representatives to those whose names are 
borne on the certified roll received from 
the secretary of state is at variance with 
the constitution, in so far as it restricts 
and limits the action of the hOllse to those 
whom the governor and council may select, 
and not to those appearing to be chosen, 
and to those the house may determine to 
be members. Opinion of the Justices, 70 
Me. 570. 

Stated in Opinion of the Justices, 25 1\1e. 
567. 

Cited in Opinion of the Justices, 7 Me. 
497. 

§ 6. Vacancies.-"\ Vhenever the seat of a member shall be vacated by death, 
resignation, or otherwise, the vacancy may be filled by a new election. 

Cited in Opinion of the Justices, 70 Me. 
570. 

§ 7. Choice of speaker and other officers.-The house of representa­
tives shall choose their speaker, clerk and other officers. 

Without a legal organization formed and Validity of organization of house, and 
legal officers chosen by seventy-six mem- right to participate therein.-See Opinion 
bers present and voting, in the house of of the Justices, 70 Me. 570; Opinion of the 
representatives, upon the given measure, Justices, 70 Me. 600. 
no officers can be chosen. Opinion of the 
Justices, 70 Me. 570. 

§ 8. Power of impeachment.-The house of representatives shall have the 
sole power of impeachment. 
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ARTICLE IV. 

PART SECOND. 

SENATE. 

§ 1. Number, time and term of election.-The senate shall consist of 
the members to which the several counties are entitled, on the following basis of 
representation according to the Federal Census: each county having a population 
of thirty thousand inhabitants or less shall have one senator; each county having 
a population of more than thirty thousand inhabitants and less than sixty thou­
sand inhabitants shall have two senators; each county having a popUlation of more 
than sixty thousand inhabitants and less than one hundred and twenty thousand 
inhabitants shall have three senators; each county having a popUlation of more 
than one hundred twenty thousand and less than two hundred forty thousand in--· 
habitants shall have four senators; and each county having a popUlation of more 
than two hundred forty thousand inhabitants shall have five senators. For the 
purpose of representation, foreigners not naturalized and Indians not taxed shall 
not be counted as inhabitants. The members of the senate shall be elected at 
the same time and for the same term as the representatives by the qualified 
electors of the counties which they shall respectively represent. 

This section amended by amendment 
LIlI. 

Cited in Opinion of the Justices, 7 Me. 

483; Opinion of the Justices, 148 Me. 404, 
408, 94 A. (2d) 816. 

§ 2. Election procedure; electors living in unincorporated places.­
The meetings within this state for the election of senators shall be notified, held 
and regulated, and the votes received, sorted, counted, declared and recorded, in 
the same manner as those for representatives. And fair copies of the lists of 
votes shall be attested by the selectmen and town clerks of towns, and the as­
sessors and clerks of plantations, and sealed up in open town and plantation meet­
ings; and the town and plantation clerks respectively shall cause the same to be 
delivered into the secretary's office thirty days at least before the first vVednesday 
of January. All other qualified electors, living in places unincorporated, who 
shall be assessed to the support of government by the assessors of an adjacent 
town, shall have the privilege of voting for senators, representatives and governor: 
in such town; and shall be notified by the selectmen thereof for that purpose ac­
cordingly. 

This section amended by amendments 
V, VIII, X. 

N ote.-This section was originally § 3. 

Stated in Norway "Vater District v. Nor­
way Water Co., 139 Me. 311, 30 A. (2d) 
601. 

§ 3. Examination of returns; summons of electors.-The governor 
and council shall, as soon as may be, examine the returned copies of such lists, and, 
also the lists of votes of citizens in the military service, returned into the secre­
tary's office, and, twenty days before the said first vVednesday of January, issue 
a summons to such persons, as shall appear to be elected by a plurality of the 
votes in each district, to attend that day and take their seats. 

This section amended by amendments 
V, VIII, X, XIII. 

Note.-This section was originally § 4. 
The returns alone, are to be examined 

by the governor and council in regard to 
senatorial elections. If any error occurs, 
by being so guided, it will be corrected by 
the senate, who are constituted judges 
general1y of their own elections. Opinion 
of the Justices, 25 Me. 567. 

And the governor and council have no 

power to correct errors in returns of votes 
for senators. Opinion of the Justices, 64 
1fe. 596. 

The duty of the governor and council is 
to count the votes, regardless of facts im­
properly set forth in the return. They are 
nowhere constituted a tribunal with judi­
cial authority to determine what shal1 con­
stitute a distinguishing mark or figure up­
on a bal1ot, nor can they legally refuse "to 
open and count the votes returned." \!\Then 
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the ballot has been once received in the 
ballot box. neither the selectmen nor the 
governor and council can refuse to count 
it. Opinion of the Justices, 70 Me. 5GO. Sec 
note to R. S .. c. 5, ~ 50. 

First of two returns received by secre­
tary of state is basis for action by gover­
nor and council.-v\'hen hvo lists of votes 
are returned to the office of the secretary 
of state by the clerk of any city, town or 
plantation, and both arc duly certified. the 
return first received at the office of the sec­
ret2cry must be the basis of the action of 
the governor and council. If defective, or 
not a true copy of the record, it can be cor­
rected, or the defects supplied only in ac­
cordance with the provisions of th" stat­
utes relating thereto. Opinion of the 
Justices, 70 Me. ;)6U. 

Procedure when it is objected that signa­
tures of officers are not genuine or that 
return altered.--The governor and conncil 
have no power to reject the retnrns 011 

either ground, unkss an objection in writ­
ing is presented to them setting forth that 
the signatures of such officers (or some 
one of them) are not genuine, or that the 
return has been altered after it was signed. 
Then notice thereof should be give'l to all 
persons interested, and when adjudicating 
upon the facts, the governor and council 
should be governed in the admission of 
evidence by the established rules Jf evi­
dence in accordanr:e with the law of this 
state. The witnesses should be duly shown 
that they may be pUllishable for the crime 
of perjury, if they willfully and corruptly 
testify falsely. The governor and coulicil 
have no rig-ht to reject the return for such 
cause, without giving the parties interestc,! 
therein, a jail' opportunity to b," heard. 

The genuineness of the return in these 
particulars is to be presumed, and this' 
presumption remains until overcome by 
evidence produced as before said. Opinion 
of the Justices, 70 Me. 560. 

Governor and council cannot summon 
person not elected.-The governor and coun­
cil have no right to summon a person to 
attend and take his seat in the senate who 
by the returns before them, was not voted 
for, or being voted for was defeated. Opin­
ion of the Justices, 70 Me. 570. 

The acts and doings of the governor and 
council, in issuing certificates of election 
to certain men as senators, who did not 
appear to be elected, and declining to issue 
certificates and summonses to certain men 
who die! appear to be elected, were in vio­
lation of their legal and constitutional obli­
gations and duties. Opinion of the Jus­
tices. 70 Mt'. 600. 

And person '.vrongfully summoned is not 
member of senate. - Holders of sum­
monses which are void for the reason thatl 
the governor and council have failed to 
correctly perform the constitutional obli­
gation resting upon them, have no right 
to take a part in the organization or in 
any subsequent proceedings of the house 
to which they arc wrongfully certificated. 
They are not in fact members. But the 
members rightfully elected, as shown by 
the ofllcial returns, and the opinion of the 
court upon propositions by the governor 
presentee! to the court, are entitled to ap­
pear aEd act in the organization of the 
houses to which they belong, unless the 
house and senate, in judging of the election 
and qualil1cation of members shall deter­
mine to the contrary. Opinion of the Jus­
tices. 70 Me. 5'iO. 

§ 4. Determination of senators elected; procedure when full number 
not elected,-The senate shall, on the said first Wednesday of January, bien­
nially, determine who are elected by a plurality of votes to be senators in each 
county; and in case the full number of senators to be elected from each county 
shall not have been so elected, the members of the house of representatives and 
such senators, as shall have been elected, shall, from the highest numbers of the 
persons voted for, on said lists, equal to twice the number of senators deficient, 
in every county, if there be so many voted for, elect by joint ballot the number 
of senators required; but all vacancies in the senate, arising from death, resig­
nation, removal from the state, or like causes, shall be filled by an immediate 
election in the unrepresented county. The governor shall issue his proclamation 
therefor and therein fix the time of such election. 

This section amended by amendments V, 
VIII, XIII, XXIII, XXX, LIII. 

Note.-This section was originaliy § 5. 
The constitution has provided only two 

modes in which senators can be elected; 
one by the qualified voters of the districts 
for which they are respectively chosen; 

the other by a constitutional convention 
of the two branches. Opinion of the Jus­
tices, 7 Me. 483. 

Elected senators, less than a majority, 
can exercise all powers to secure organi­
zation of senate.-vVhen less than a ma­
jority of the whole number of senators re-
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quired by law appear, by the lists returned 
to the office of the secretary of state, to be 
elected, such senators, less than a majority, 
constitute "the senate," in the sense in 
which that term is used in the constitution, 
and such senators can exercise all the pow­
ers required by the constitution to be exer­
cised of the senate to procure an organiza­
tion of the senate. Opinion of the Justices, 
35 Me. 563. 

Such senators, less than a majorit:y, can 
decide on the legality of election returns 
as shown by the lists returned to the sec­
retary's office, receive evidence of election 
other than is contained in such lists, and 
determine election upon such evidence and 
can declare vacancies in the senate, and 
determine who are constitutional candi­
dates. Opinion of the Justices, 35 :Me. 563. 

Senate to determine upon what evidence 
to decide election of its members. -- The 
senate being authorized to decide upon the 
election of its own members, must have 
the right to determine upon what evidence 
it will do it. Opinion of the Justices, 35 
Me. 563. 

Convention to supply deficiency must be 
concurred in by house and senate.-A con­
vention of the members of the senate and 
house of representatives cannot be consti­
tutionally formed for supplying deficien­
cies in the senate, without the concurrence 
of the two branches of the legislature. 
Opinion of the Justices, 6 Me. 514. 

A convention of the senate and house ot 
representatives cannot be constitutionally 
formed for the purpose of supplying defi­
ciencies in the senate, without a concur­
rence of the two branches; and a conven­
tion, formed without such concurrence, 
and before certain preparatory proceedings 
are had by the senate, cannot cOl1stitu­
tionaily proceed to fiil vacancies. Opinion 
of the Justices, 7 Me. 483. 

And senate must determine who are 
elected before convention can be formed.­
\Vhere there is an existing senate, clothed 
with power to act as a distinct branch of 
the government, being a constitutional 
senate, it is their duty "to determine who 
are elected by a plurality of votes to be 
senators in each county," before a conven­
tion of the two houses can be formed for 
supplying vacancies. Opinion of the Jus­
tices, 6 Me. 514. 

This section requires the senate to deter­
mine who are elected senators in a county 
before other persons can, by joint ballot, 

be elected senators for such county. Opin­
ion of the Justices, 35 Me. 563. 

Only senate can designate candidates to 
supply deficiency.--A conven tion, formed 
without the conCllrrence of the senate, and 
which does not contain a majority of such 
senators as are elected, cannot proceed to 
supply deficiencies before the senate has 
asce~tained the deficiencies that exist in 
the senate and designated the constitu­
tional candidates to supply said deficien­
cies-and no other body, under the con­
stitution, other than the senate, can desig­
nate the constitutional candidates to supply 
such deficiencies. Opinion of the Justices, 
6 ~Ie. 514. 

Senate cannot give validity to election 
by convention unconstitutionally formed. 
-The senate is authorized and directed to 
examine the returns to ascertain who are 
elected; and in so doing they may in many 
cases settle the question, and arrive at con­
clusions different from those drawn by the< 
governor and council, from an inspection 
of the returns of votes. But still, in this 
process they do not elect senators, but 
only ascertain and decide whom the quali­
fied voters have elected. But they cannot 
by their votes and proceedings give valid­
ity to an election of senators by a conven­
tion unconstitutionally formed, and clothe 
them with the qualifications, rig;,ts and 
powers of senators constitutionally chosen. 
Opinion of the: Justices, 7 Me. 483. 

Senators elected to fill vacancy cannot 
vote on other vacancies. - A senator 
elected by the members of the house of 
representatiYes, and such senators as shall 
have been elected, to fill a vacancy existing 
on the first \Vednesday of January, is not 
entitled to vote in a convention held for 
the purpose of filling other vacancies in 
the senate, existing on said first \Vednes-· 
day of January. Opinion of the J ustice3, 
35 Me. G6~. 

Part only of vacancies may be filled by 
convention. - The provisions of this sec­
tion do not contemplate a meeting of the 
members of the two houses to make such 
elections by joint ballot for the purpose of 
filling a part only of the vacancies existing 
in the senate on the first \Vednesday of 
January. But these provisions are not re­
garded as forbidding such a course, when 
adopted hy the agreement of both houses. 
Opinion of the Justices, 35 Me. 563. 

Quoted in Opinion of the Justices, 70 
Me_ 570. 

§ 5. Qualifications of members.-The senators shall be twenty-five years 
of age at the commencement of the term, for which they are elected, and in all 
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other respects their qualifications shall be the same, as those of the representa­
tives. 

N ote.-This section was originally § 6. 

§ 6. Impeachment.-The senate shall have the sole power to try all im­
peachments, and when sitting for that purpose shall be on oath or affirmation, 
and no person shall be convicted without the concurrence of two thirds of the 
members present. Their judgment, however, shall not extend farther than to 
removal from office, and disqualification to hold or enjoy any office of honor, 
trust or profit under this state. But the party, whether convicted or acquitted, 
shall nevertheless be liable to indictment, trial, judgment and punishment ac­
cording to law. 

Note.-This section was originally § 7. 

§ 7. President and other officers.-The senate shall choose their preSI­
dent, secretary and other officers. 

Note.-This section was originally § 8. 
Validity of organization of senate, and 

right to participate therein.-See Opinion 

of the Justices, 70 Me. SiO; Opinion of the 
Justices, 70 Me. GOO. 

ARTICLE IV. 

PART THIRD. 

LEGISLATIVE POWER. 

§ 1. Biennial meetings and general powers.-The legislature shall 
convene on the flrst \\'ednesday of January biennially, and, with the exceptions 
hereinafter stated, shall have full power to make and establish all reasonable 
laws and regulations for the defense and benefit of the people of this state, not 
repugnant to this constitution, nor to that of the United States. 

This section amended by amendments 
V, VIII, XXIII, XXXI. 

All laws and resolves enacted under 
grant of this section.-Under this grant of 
power from the people to the legislature 
all constitutional resolves and public and 
private, or general and special, laws are 
enacted. Lewis v. Webb, 3 Me. :~26. 

Purpose of grant.-One of the main pur­
poses of this general grant of power was 
to vest in the legislature a superintending 
and controlling authority, under and by 
virtue of which they might enact all laws, 
not repugnant to the constitution, of a po­
lice or municipal nature and necessary to 
the clue regulation of the internal affairs of 
the state. Opinion of the Justices, 99 Me. 
515, ;331, GO A. 8;3; Lemaire v. Crockett, 
116 1fe. 263, 101 A. 302. 

It is the province of the legislature to 
make and establish laws; and it is the 
province and duty of judges to expound 
and apply them. Le\vis v. \Vebb, 3 Me. 
326. 

The people of the state of 1Iaine in 
creating, by the State constitution, the 
legislative department of government, con­
ferred upon it the whole of their sovereign 
power of legislation, except in so far as 
they delegated some of this power to the 
Congress of the United States, and except 

1 M-F 

in so far as they imposed restrictions on 
tllemselves, by their own constitution, and 
fixed limits upon the legislative authority. 
Baxter v. Waterville Sewerage District, 
146 Me. 211, 79 A. (2d) 585. 

And its powers are absolute except as 
limited by constitution.-\Vhile the execu­
tive and tile judiciary, the other two co­
ordinate departments of government, can 
exercise only the powers conferred npon 
them by the constitution, the powers of 
the legislature are, broadly speaking, abso­
lute, except as limited or restricted by the 
constitution. Laughlin v. Portland, 111 
Me. 486, 00 A. 318; Opinion of the J us­
tices, 132 Me. 519, 174 A. 845. 

As to the executive and judiciary, the 
constitution measures the extent of their 
authority, as to the legislature it measures 
the limitations upon its authority. Sawyer 
v. Gilmore, 10!) Me. 1G9, 83 A. 673; Laugh­
lin Y. Portland, 111 Me. 486, 90 A. 318. 

The legislature of Maine may enact any 
law of any character or on any subject, 
unless it is prohibited, either in express 
terms or by necessary implication, by the 
state or federal constitutions. The federal 
and state constitutions are limitations upon 
the legislative power of the state legislature 
and are not grants of power. At any 
legislative session, therefore, unless re-



LXXXII CONSTITUTION OF MAINJt Vol. 1 

stricted by one of these constitutions, the 
legislators may amend or repeal any law 
of their predecessors. Baxter v. Water­
ville Sewerage District, 146 Me. 211, 79 A. 
(2d) 585. 

But where the legislature is subservient 
to a constitutional prohibition, there may 
not be the enactment of legislation, even 
conditionally. Opinion of the Justices, 132 
Me. 519, 174 A. 845. 

Legislature may designate instrumental­
ity to execute laws.-The legislature has 
the constitutional power to designate the 
instrumentality which shall execute and 
carry into effect the laws made for the 
benefit of the people under this section. 
It may entrust their execution to a board 
created by itself and to be appointed in a 
designated way or to the municipality 
where the power is to be executed. The 
latter is the more common method. But 
having adopted one method the legislature 
is not forever bound thereby but may sub­
stitute another, whenever it sees fit. Le­
maire v. Crockett, 116 Me. 263, 101 A. 302. 

Where the public health, safety or morals 
are concerned the power of the state to 
control, under its police powers is supreme 
and cannot be bargained or granted away 
by the legislature. The exercise of the 
police power in such cases violates no 
constitutional guarantee against the im­
pairment of vested rights or contracts. 
Baxter v. Waterville Sewerage District, 
146 Me. 211, 79 A. (2d) 585. 

The police power of the state is co-ex­
tensive with self-protection, and is not in­
aptly termed "the law of overruling neces­
sity." It is that inherent and plenary power 
in the state which enables it to prohibit all 
things hurtful to the comfort, safety and 
welfare of society. State v. Starkey, 112 
Me. 8, 90 A. 494. 

And the right to pass inspection laws 
belongs to the police power of the govern­
ment. Inspections are necessary incidents 
to the execution of quarantine and health 
laws, and laws to prevent fraud, imposition 
and extortion in quality and quantity in 
sales, and the power to provide for them 
has been uniformly recognized as the sub­
ject of delegation to municipal corpora­
tions. State v. Starkey, 112 Me. 8, 90 A. 
494. 

Power of state to legislate on subject of 
health.-The warrant of the state to legis­
late upon the subject of health, and of the 
various municipal subdivisions of the state 
to act under the authority of the state upon 
the same subject, is found, under the terms 
of the constitution, in the police power or 
sovereign right of the state to provide 
for the safety, protection, health, comfort, 

morals and general welfare of the public. 
State v. Robb, 100 Me. 180, 60 A. 874. 

Legislature may regulate sale of articles 
detrimental to morals.-Under this section 
of the constitution, the legislature would 
have a right to regulate by law the sale of 
any article, the use of which would be det­
rimental to the morals of the people. State 
v. Gurney, 37 Me. 156. 

And may regulate or prohibit gam­
bling.-There is no provision in the con­
stitution of this state which forbids the 
complete prohibition of gambling of any 
and all sorts within the state, or restricts 
the power of the legislature to permit it, in 
such limited form, and under such regula­
tion or regulations, as it may deem for the 
welfare of the people, within the broad 
scope of legislative power vested in it by 
this section. Maine State Raceways v. La­
Fleur, 147 Me. 367, 87 A. (2d) 674. 

Legislative resolve cannot set aside 
court's judgment.-The legislature cannot, 
by a mere resolve, set aside a judgment or 
decree of a judicial court, and render it 
null and void. This is an exercise of power 
common in courts of law; a power not 
questioned; but it is one purely judicial in 
its nature, and its consequences. Lewis 
v. Webb, 3 Me. 326. 

And legislature cannot grant appeal in 
cause between private citizens.-The legis­
lature of this state has no authority, by the 
constitution, to pass any act or resolve 
granting an appeal or a new trial in any 
cause between private citizens, or dispens­
ing with any general law in favor of a 
particular case. Lewis v. Webb, 3 Me. 
326. 

The legislature of this state has no 
authority, by the constitution, to grant a 
review of a suit between private citizens. 
Durham v. Lewiston, 4 Me. 140. 

Nor can it exempt one person from op­
eration of general law.-It can never be 
within the bounds of legitimate legislation 
to enact a special law or pass a resolve 
dispensing with the general law, in a par­
ticular case, and granting a privilege and 
indulgence to one man, by way of exemp­
tion from the operation and effect of such 
general law, leaving all other persons under 
its operation. Lewis v. Webb, 3 Me. 326. 

Injunction restraining enforcement of 
legislative act does not violate this sec­
tion.-If the situation is such that an in­
junction may properly be issued by a statu­
tory court restraining the enforcement of 
an act of the legislature prior to the effec­
tive date of the act, its issuance would not 
violate this section. Opinion of the J us­
tices, 147 Me. 25, 30, 83 A. (2d) 213. 

Special legislation not violating sec-
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tion.-See Waterville v. Kennebec County 
Com'rs, 59 Me. 80. 

Power of legislature to grant divorces.­
See Opinion of the Justices, 16 Me. 479. 

Special and local legislation.-See Pierce 
v. Kimball, 9 Me. 54. 

The restrictions upon the authority of 
the legislature in this state are threefold. 
1. A law must be "reasonable." 2. It must 
be "for the defense and benefit of the peo­
ple of this state." 3. It must not be repug­
nant to the constitution of this state or 
that of the United States. Opinion of the 
Justices, 58 Me. 590, (op. of Dickerson, 
n. 

L.egislature to determine reasonableness 
of enactment.-Whether a proposed enact­
ment is reasonable or not, in the purview 
of the constitution, is a question primarily 
addressed to the sound discretion and in­
telligent judgment of the legislature; and 
in general its decision of that question is 
conclusive. While there are exceptions to 

this proposition, they are not among the 
probabilities of legislation, and must be of 
an extraordinary character to warrant the 
interference of the judiciary. But when 
there is a clear excess or abuse of legisla­
tive authority, in this respect, the court 
will not abdicate its prerogative, but will 
interpose its constitutional right to check 
or control it. Opinion of the Justices, :;8 
Me. 590, (op. of Dickerson, J.). 

I n all cases where the legislature has a 
constitutional authority to pass a law, the 
reasonableness of it seems to be a subject 
for their decision. Lunt's Case, 6 Me. 41~. 

I t is the unquestioned province of the 
legisla ture to determine as to the wisdom 
and expedience of a law, and how far the 
pUblic interest is concerned. Spring v. 
Russell, 7 Me. 273. 

The wisdom, reasonableness and expedi­
ency of statutes, and \yhether they are re­
quired by the public welfare, are subject 
to exclusive and final determination by the 
law-making power, which is measured not 
by grant but by limitation. It is absolute 
and all embracing except as expressly or 
by necessary implication limited by the 
constitution. The court wiII only pro­
nounce invalid tho,e statutes that are 
clearly and conclusively shown to be in 
conflict with the organic law. Opinion of 
the Justices, 133 11e. :;3:~, 178 A. G 1 :3. 

And not supreme judicial court.-The 
supreme judicial court is not authorized 
to decide whether an enactment of the 
legislature, which by the constitution it is 
clearly entitled to make, is reasonable. 
Moor v. Veazie, 32 Me. 343. 

And such determination is conclusive.­
When the legislature decides, that an act is 

reasonable and for the benefit of the people, 
as it does by making the enactment under 
the sanction of an oath to support the con­
stitution, that decision must be conclusive, 
if the enactment is not repugnant to any 
provision of the constitution, and is not 
made colorably to effect one purpose under 
the appearance of effecting another. Moor 
v. Veazie, 32 Me. 343. 

L.egislature to determine what laws are 
for the defense and benefit of the people.­
I t is for the legislature to determine from 
time to time the occasion and what laws 
and regulations are necessary or expedient 
for the defense and benefit of the people; 
and however inconvenienced, restricted or 
even damaged, particular persons and cor­
porations may be, such general laws and 
regulations are to be held valid unless 
there can be pointed out some provisio:1 
in the state or federal constitutions which 
cIeClrly prol~ibits them. Opinion of the 
Justices, 103 Me. 506, 69 A. 027. 

And supreme judicial court not author­
ized to make such determination.-The 
suprel1le .iudicial court is not authorized to 
decide whether an enactment of the legis­
lature, which by the constitution it is 
clearly entitled to make, is for the benefit 
of the people. Moor v. Veazie, 32 Me. 343. 

The power of taxation "for the defense 
and benefit of the people" is limited only 
by the good sense and sound judgment of 
the legislature. If unwisely exercised, the 
remedy is with the people. It is not for the 
judicial department to determine where 
legitimate taxation ends, and spoliation by 
excessive taxation begins. Opinion of thl" 
Justices, 68 Me. 582. 

The benefit sought may be preventive or 
remedial, moral or sanitary, pecuniary or 
educational, but the purpose of the law 
that involves the necessity of taxation 
must be public. Opinion of the Justices, 
;,8 Me. :;90, (op. of Dickerson, J.). 

And the contemplated benefit need not 
leach to all parts of the state; it may be 
local in its character, applying to the peo­
ple within certain specified territorial lim­
its, W110 may reasonably be expected to 
derive S0111e peculiar or special advantage 
or benefit from a proposed legislation, or 
work of public convenience and necessity 
which will not be enjoyed to the same 
degree by other portions of the state. 
Opinion of the Justices, 58 Me. 590, (op. 
of Dickerson, J). 

Diffusion of education is benefit to peo­
pIe.-In Article VIn of the constitution, 
it is declared that a general diffusion of 
education is essential to the preservation 
of the liberties of the people. By its very 
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language, it would seem that the "general 
diffusion of education" was to be regarded 
as especially a "benefit" to the people 
under this section. If so, then the legisla·· 
ture has full power over the subject matter 
of schools and of education to make all 
reasonable laws in reference thereto for 
the "benefit of the people of this state." 
The power existing, its reasonable exer­
cise, having due regard to the several pro­
visions of the constitution, is subject only 
to legislative discretion. Opinion of the 
Justices, 68 Me. 582. 

And tax may be assessed to support 

schools. - This section and Article 8 fur­
nish ample ground for the exercise of leg­
islative power to assess a general tax upon 
the property of the entire state, for the 
purposes of distribution for the support of 
the common schools. Sawyer v. Gilmore, 
109 Me. 169, 83 A. 673. 

Applied in Sawyer v. Gilmore, 109 Me. 
169, fl3 A. (j73. 

Quoted in Pierce v. Kimball, 9 Me. 54; 
State v. Rogers, 95 Me. 94, 49 A. 564; 
State v. Bornstein, 107 Me. 260, 78 A. 281; 
Moulton v. Scully, 111 Me. 428, 89 A. 944. 

§ 2. Signature, disapproval and return of bills by governor.-Every 
bill or resolution, having the force of law, to which the concurrence of both houses 
may be necessary, except on a question of adjournment, which shall have passed 
both houses, shall be presented to the governor, and if he approve, he shall sign 
it; if not, he shall return it with his objections to the house, in which it shall have 
originated, which shall enter the objections at large on its journals, and proceed 
to reconsider it. If after such reconsideration, two thirds of that house shall 
agree to pass it, it shall be sent together with the objections, to the other house, 
by which it shall be reconsidered, and, if approved by two thirds of that house, 
it shall have the same effect, as if it had been signed by the governor: but in all 
such cases, the votes of both houses shall be taken by yeas and nays, and the 
names of the persons, voting for and against the bill or resolution, shall be 
entered on the journals of both houses respectively. If the bill or resolution shall 
not be returned by the governor within five days (Sundays excepted) after it 
shall have been presented to him, it shall have the same force and effect, as if 
he had signed it unless the legislature by their adjournment prevent its return, 
in which case it shall have such force and effect, unless returned within three 
days after their next meeting. 

Quoted in Moulton v. Scully, 111 Me. 
428, 89 A. 944. 

§ 3. Judge of elections and qualifications of members; quorum.­
Each house shall be the judge of the elections and qualifications of its own mem­
bers, and a majority shall constitute a quorum to do business; but a smaller num­
ber may adjourn from day to day, and may compel the attendance of absent 
members, in such manner and under such penalties as each house shall provide. 

No business can be conducted without business can be done, except to adjourn. 
legal organization and quorum. - \Vithout or compel the attendance of absent mem-
a legal organization either house or senate, bers. Opinion of the Justices, 70 Me. 560. 
or without a quorum, present and voting, But provision as to quorum not appli-
on the given measure, no valid law can be cable to proceedings to procure organiza-
enacted, no legal officer chosen nor can tion.-The language of this section "and a 
any business whatever be legally done, majority shall constitute a quorum to do 
except to adjourn. Opinion of the Justices, business." treats of the power of the houses 
70 Me. 570. to do business after they have been duly 

The whole number of representatives organized. This language may, therefore, 
established by law is one hundred and upon familiar principles of interpret'ltion, 
fifty-one. A majority (that is, seventy-six be regarded as applicable only to such 
mcmbers) con"titute a quorum to do busi- business as the houses would respectively 
ness. If there is actually that number pres- perform after they had become organized, 
ent, and a majority of them (that is thir- anel as eot applicable to proceedings re-
ty-nine members) vote in thc affirmative, 'luired to procure an organization. It does 
a valid law can thereby be enacted or other not limit the authority of the senate, 
business transacted. If less than seventy- whether composed of a majority of the 
six members are present. then no legai senators or not, to determine under any 
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circulllstances, and for all purposes, who 
are not elected by a majority of the qr:ali­
Ii ed voters to be senators, and are eligible 
or qualified to be senators. Opinion cf the. 
Justices, 35 Me. 563. 

A member without a summons, who 
appears to claim his seat, is prima facie 
entitled to equal consideration with a 
member who has a summons issued in vio­
lation of law. He is not to be deprived of 
the position belonging to him, on accollnt 
of the dereliction of those whose duty it 

was to have given him the usual summons. 
The absence of that evidence may be sup­
plied by other evidence of membership. 
The house and senate have the same right 
to consider and determine whether, in the 
first instance, such persons appear to have 
been elected, and finally, whether they 
were in fact elected, as they have of any 
and all the persons who appear for the 
purpose of composing their respective 
bodies. Opinion of the Justices, 70 Me. 
570. 

§ 4. Punishment and expUlsion of members.-Each house may de­
termine the rules of its proceedings, punish its members for disorderly behavior, 
and, with the concurrence of two thirds, expel a member, but not a second time 
for the same cause. 

§ 5. Journals; entries of yeas and nays.-Each house shall keep a 
journal, and from time to time publish its proceedings, except such parts as in 
their judgment may require secrecy; and the yeas and nays of the members of 
either house on any question, shall, at the desire of one fi fth of those present, be 
entered on the journals. 

§ 6. Punishment of nonmembers for certain offenses.-Each house, 
during its session, may punish by imprisonment any person, not a member, for 
disrespectful or disorderly behavior in its presence, for obstructing any of its 
proceedings, threatening, assaulting or abusing any of its members for anything 
said, done, or doing in either house: provided) that no imprisonment shall extend 
beyond the period of the same session. 

§ 7. Compensation and traveling expenses.-The senators and rep-­
resentatives shall receive such compensation, as shall be established by law; but 
no law increasing their compensation shall take effect during the existence of 
the legislature, which enacted it. The expenses of the members of the house of 
representatives in traveling to the legislature, and returning therefrom, once in: 
each week of each session and no more, shall be paid by the state out of the pub-­
lie treasury to every member, who shall seasonably attend, in the judgment of 
the house, and does not depart therefrom without leave. 

This section amended hy amendment 
LXIV. 

Cited in Opinion of the Justices, 1+8 Me. 
528, 532, 0(; A. (2d) 740. 

§ 8. Exemption from arrest.-The senators and representatives shall, in 
all cases except treason, felony or breach of the peace, be privileged from arrest 
during their attendance at, going to, and returning from each session of the 
legislature, and no member shall be liable to ans\ver for anything spoken in de­
bate in either house, in any court or place elsewhere. 

This privilege may be said to be two- tion, when not asserted at the proper time 
phased. The one, in creation from what the and in the proper manner. Chase v. Fish, 
public interest requires from legislators of 16 Me. 132. 
their time and care; secondly, merely per- Exemption from arrest is a personal 
son ai, where a legislator, seeking a SU!l1- privilege and as such may be lost either by 
mary way for his own relief, sets it up. waiver or by estoppel. So under this sec-
Bragg v. Hatfield, 124 Me. 391, 130 A. 23:,. tion, senators and representatives, excepT 

Privileges granted by this section are in certain cases, are privileged from arrest 
personal and may be waived.-Privileges "during their attendance at, going to and 
of this character, although founded upon returning from each session of the legisla-
what the public interest is supposed to re- ture." And yet it has been held that this 
quire, when set up at the instance of the privilege, though guaranteed by the or-
party, are regarded as personal, and such ganic law of the state, may be waived. Kal-
as may be waived expressly, or hy implicrt- loch v. Elward, 118 Me. 346, 108 A. 25a. 
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§ 9. Origin, amendment or rejection of bills.-Bills, orders or resolu­
tions, may originate in either house, and may be altered, amended or rejected 
in the other; but all bills for raising a revenue shall originate in the house of 
representatives, but the senate may propose amendments as in other cases: pr(J­
vided, that they shall not, under color of amendment, introduce any new matter, 
which does not relate to raising a revenue. 

A "bill for raising revenue" is one for 
levying taxes in the strict sense of the 
word, and not a regulatory measure which 
incidentally creates revenue. Opinion of 
the Justices, 133 Me. 537, 178 A. 620. 

Bill for increase in hunting license fee 
not one for revenue.-A bill providing for 

an increase in resident hunting and fishing 
license fees, being regulatory, is not, with­
in the meaning of the constitution, one for 
"revenue" which should have originated in 
the house of representatives. Opinion of 
the Justices, 133 Me. 537, 178 A. 620. 

§ 10. Holding state office created or for which emoluments in­
creased while member.-No senator or representative shall, during the term 
for which he shall have been elected, be appointed to any civil office of profit 
under this state, which shall have been created, or the emoluments of which in­
creased during such term, except such offices as may be filled by elections by 
the people. 

Section guards against encroachment by 
one department upon province of other. 
-On a careful view of those sections of 
the constitution in which the term "office" 
or ;'officcs" is used, it will be found from 
the connection in which it stands, to have 
reference to the division of the sovereign 
power into the legislative, executive and 
judicial departments; and that the provi­
sions of those sections in which either of 
those terms occurs, were introduced for 
the purpose of guarding against the danger 
of encroachment by one department upon 
the proper province of another. Op1l1ion of 
the Justices, 3 Me. 4S1. 

There is a manifest difference between 
an office, and an employment under the, 
government. Opinion of the J llstices, 3 
Me. 481. 

"Office" implies delegation of sovereign 
power to person filling it.-The term "of­
fice" implies a delegation of a portion of 
the sovereign power to, and possession of 
it by, the person filling the olhce; and the 
exercise of such power within legal limits, 
constitutes the correct discharge of the 

duties of such office. Opinion of the Jus­
tices, 3 Me. 481. 

Every "office," in the constitutional 
meaning of the term, implies an authority 
to exercise some portion of the sovereign 
power, either in making, executing or ad­
ministering the laws. Opinion of the Jus­
tices, 3 Me. 481. 

Position held not "civil office of profit." 
-The position of agent under a resolve 
authorizing the governor to appoint one 
or more agents for the preservation of 
timber on the public lands and for other 
pmposes, is not a civil office of profit 
under this state, within the meaning of 
this section, so that no senator or repre­
sentative of the legislature can constitu­
tionally be appointed as agent. Opinion of 
the Justices, 3 Me. 481. 

The selection of a justice of the peace to 
preside over a town court was not invali­
dated by the fact that he was a member of 
the legislature which passed the act estab­
lishing the town court. Aciditional powers 
are frequently conferred upon officers, 
without the need of a new appointment. 
State v. Coombs, 32 Me. 526. 

§ 11. Holding other office while member.-No member of Congress, 
nor person holding any office under the United States (post officers excepted) 
nor office of profit under this state, justices of the peace, notaries public, coroners 
and officers of the militia excepted, shall have a seat in either house during his 
being such member of Congress, or his continuing in such office. 

Fish and game commissioner within pro­
hibition of this section.-See note to R. S" 
c. 37, § 1. 

§ 12. Adjournment.-Neither house shall during the session, without the 
consent of the other, adjourn for more than two days, nor to any other place than 
that in which the houses shall be sitting. 
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§ 13. Special or private legislation.-The legislature shall, from time 
to time, provide, as far as practicable, by general laws, for all matters usually 
appertaining to special or private legislation. 

This section added by amendment XIV. 
Purpose of section.-See Opinion of the 

Justices, H6 Me. 316, 80 A. (2d) 866. 

§ 14. Corporations formed under generallaws.-Corporations shall be 
formed under general laws, and shall not be created by special acts of the legisla­
ture, except for municipal purposes, and in cases where the objects of the cor­
poration cannot otherwise be attained; and, however formed, they shall forever 
be subject to the general laws of the state. 

This section added by amendment XIV. 
Purpose of section.-Sec Opinion of the 

Justices, H6 Me. 31(;, 80 A. (2d) 866. 
This section does not apply to legislative 

amendments of charters granted before 
1875. The legislature having granted a 
charter before 1875 may amend it after 
that date, the amendment being germane 
to the original act. Farnsworth v. Lime 
Rock R. R., 83 Me. 440, 22 A. 373. 

This constitutional provision has beel! 
hela not to apply to charters previously 
granted, though amended subsequently. 
State v. Bangor, 98 Me. 114, 56 A. 589. 

And the further extension of an old to11-
bridge charter is not equivalent to the 
granting of a new charter. State v. Bangor. 
98 Me. 114, 56 A. 589. 

Only state can inquire into validity of 
corporation's charter.-vVhether a railway 
corporation created by special act of the 
legislature, instead of being organized 
under the general law as provided in this 
section, is a violation of the constitution is 
a question that does not arise in a pro­
ceeding by abutting owners to restrain the 
corporation from constructing its road up­
on a highway. The state only can inquire 
into the validity of the charter of the de­
fendant company, it appearing to be a de 
facto corporation, at least, acting under a 
charter from the legislature. Taylor v. 
Portsmouth, Kittery & York Street Ry., 
HI Me. ID3, 39 A. 560. 

Special charter authorized if corporate 
objects cannot be attained under general 
law.-Since the adoption of §§ 13 and H, 
the successive legislatures of this state, as 
evidenced by their action, have consist­
ently interpreted § 14 as permitting the 

creation of corporations by special charter 
whenever the objects thereof could not be 
attained under existing general laws. Opin­
ion of the Justices, 146 Me. 316, 319, 80 A. 
(2d) 866. 

I t cannot be doubted that the framers of 
this section intended that it should be con­
strued as authorizing the legislature to 
determine the field or fields in which cor­
porations should be "formed under general 
laws," and that in the absence of an exist­
ing general law under which objects of the 
corporation can be attained the legislature 
may create such corporation by special act. 
Opinion of the Justices, 146 Me. 316, 319, 
SO A. (2d) 866. 

I t is competent for the legislature to 
create by special act of the legislature a 
private corporation whose principal object 
shall be to engage in business intended to 
deri\'e profit out of the loan of money, 
subject to such limitations relative to the 
amount of individual loans, or otherwise, 
as the legislature may prescribe, if the 
objects of the corporation cannot be at­
tained under any existing general laws. 
Opinion of the Justices, 146 Me. 316, 319, 
80 A. (2d) 866. 

Special charter granted under reorgani­
zation plan held valid. - A trust company 
at a meeting of its stockholders adopted a 
plan of reorganization prepared with the 
approval of the Reconstruction Finance' 
Corporation and Federal Reserve Board at 
\Vashington, which required the granting 
of two special charters by the legislature of 
Maine. The charters were valid and consti­
tutIOnal legislation within the meaning of 
this section. Opinion of the Justices, 132 
lVfe. 507, 1 H A. 848. 

§ 15. Constitutional conventions.-The legislature shall, by a two-thirds 
concurrent vote of both branches, have the power to call constitutional conven­
tions, for the purpose of amending this constitution. 

This section added by amendment XIX. 

§ 16. Time acts and resolutions take effect; emergencies.-No act 
or joint resolution of the legislature, except such orders or resolutions as pertain 
solely to facilitating the performance of the business of the legislature, of either 
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branch, or of any committee or officer thereof, or appropriate money therefor or 
for the payment of salaries fixed by law, shall take effect until ninety days after 
the recess of the legislature passing it, unless in case of emergency, (which with 
the facts constituting the emergency shall be expressed in the preamble of the 
act), the legislature shall, by a vote of two-thirds of all the members elected to 
each house, otherwise direct. An emergency bill shall include only such measures 
as are immediately necessary for the preservation of the public peace, health or 
safety; and shall not include (1) an infringement of the right of home rule for 
municipalities, (2) a franchise or a license to a corporation or an individual to 
extend longer than one year, or (3) provision for the sale or purchase or renting 
for more than five years of real estate. 

This section added by amendment XXXI. 
Amendment applies to acts and resolves 

having the force of law.-The \yords "No 
act or joint resolution of the legislature," 
etc., in the referendum amendment must 
be construed in the light of the context, 
considering all the sections and parts and 
articles together, as meaning "no act or 
joint resolution of the legislature having 
the force of law." This is the simple and 
plain interpretation of simple and plain 
language. Moulton v. Scully, 111 Me. 428. 
89 A. 944. 

The referendum applies and was intended 
to apply only to acts or resolves of this 
class: to "every bill or resolution having 
the force of law," that is, to what is C0111-

monly known as legislative acts and re­
solves, which are passed by both branches 
and are usually signed by the governor as 
provided in art. 4, part 3, § 2, and are em­
bodied in the legislative acts and resolves, 
as printed and published. 1Ioulton v. 
Scully, 111 Me. 428, 89 A. 9-14. 

And resolve of address proceedings is 
not included therein.-The joint resolve 
which is the first step in address proceed­
ings under art. D, § 5, is not such a resolve 
as is within the scope or contemplation of 
the referendum provisions of art. 4, part 1, 
§ 1 and art. '1, part 3, §§ 16 to 20. :v[oultc))l 
v. Scully, 111 Me. 428, 89 A. 944. 

There is a clear distinction between the' 
legislative power to pass an act and the 
power to pass it as an emergency measur;~. 
Lemaire v. Crockett, 116 Me. 263, 101 A. 
302. 

No act can be given immediate effect 
unless emergency and facts constituting it 
are expressed in preamble.-The require­
men t of this section that the emergency, 
"with the facts constituting the emergency 
shall be expressed in the preamble of the 
act" creates a limitation upon legislative 
power, and without conforming to it no 
act can be made an emergency act and as 
such be given immediate effect. Payne v. 
Graham, 118 Me. '251, 107 A. 709. 

\Nhere the preamble to an act contained 
no statement of facts as required by the 
constitution and no facts even suggestive 

of an emergency, the act was, therefore, 
not an emergency act as defined by the 
constitution. Payne v. Graham, 118 Me. 
251, 107 A. 709. 

The requirement of an expression in the 
preamble of the facts constituting the emer­
gency is essential and it is a limitation on 
the unrestrained power of the legislature 
to enact emergency measures. Morris v. 
Goss, 147 Me. 89, 83 A. (2d) 556. 

This section creates a limitation upon 
legislative power and that without COI1-

forming to it no act can be made an emu-­
gency act and as such be given immediate 
effect. Morris v. Goss, 147 Me. 89, 83 A. 
(2d) 556. 

And mere recital of conclusions is not 
sufficient.-The provision of this section 
requiring that "the facts constituting the 
emergency shall be expressed in the pre­
amble of the act" is not satisfied by the 
recital of a mere conclusion instead of 
facts. Morris v. Goss, 147 ~1e. 89, 83 A. 
(2d) 556. 

But all separate facts need not be re­
cited if ultimate fact constituting emer­
gency is expressed.-The requirement as 
to statement of facts in the preamble is 
satisfied by the expression in the preamble 
of an ultimate fact or facts which consti­
tute an emergency without a recital of all 
of the separate facts evidencing the exist­
ence of such ultimate fact. Morris v. Goss, 
1-17 Y[e. 89, 83 A. (2d) 556. 

And if one clause of preamble is suffi­
cient no need to consider other clauses.-
1 f the fact expressed in one clause of the 
preamble can constitute an emergency 
within the meaning of the constitution, 
which emergency requires the proposed 
legislation as immediately necessary for 
the preservation of the public peace, 
health or safety, and the emergency pre­
amble so declares, the emergency pre­
amble is sufficient, and there is no neces­
sity to consider the sufficiency of the facts 
expressed in the other clauses of the pre­
amble. Morris v. Goss, 147 Me. 89, 83 A. 
(2cl) 556. 

Whether or not the legislature has made 
an allegation of a fact or facts is a question 
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of law. Morris v. Goss, H7 Me. 89, 83 A. 
(2d) 556. 

As is whether facts can constitute an 
emergency.-\\'hethel' or not such fact or 
facts can constitute an emergency within 
the meaning of the constitution is likewise 
a question of law. Morris v. Goss, 147 Me. 
S9, 8:; A. (2d) 35G. 

And these questions may be reviewed by 
the supreme judicial court, Morris v. 
Goss, In Me. 89, 83 A. (3d) 556. 

But whether or not fact expressed as 
existing does exist is a question of fact. 
Morris v. Goss, 14 7 ~Ie. 8D, 83 A. (2d) 556. 

As is whether or not an expressed fact 
which can constitute an emergency ac­
tually does so. Morris v. Goss, 147 11e. SD, 
H:; A. (3d) 55G. 

The question of whether a legislative 
finding that an act is immediately necessary 
for the preservation of the public peace, 
health or safety is open to judicial review 
was expressly deferred in Payne y. Gra­
ham, II H ::\fe. 2.; 1, 107 A. 700. 

And these questions of fact are within 
the exclusive province of the legislature 
fo·r its determination. A determination of 
these questions by the legislature being a 
determination of fact and not of law, and 
being a determination within its exclusive 
province, is not subject to review by the 
supreme judicial court. 1Iorris v. Go,s, 
14 7 Me. 89, 83 A. (2d) 5.30. 

Fact that act not enacted in denial of 
referendum right has significance on ques­
tion of emergency.-The fact that a statute 
was 110t enacted "in case of emergency" 
in denial of the right of referendum, while 
not conclusive on the question of public 
emergency justifying the passage of eme;'­
gency police legislation, is of some sig­
nificance. \Vaterville Realty Corp. v. East· 
port, D6 .Me. 309, 8 A. (3d) 8il8. 

Invalidity of emergency clause does not 
invalidate entire act.-\Vhere an act in­
fringing the right of home rule for munici·· 
palities is passed as an emergency measure 
in violation of this section, the invalidity 
affects only the emergency clause and the 
date when the law may take effect. In­
stead of becoming a law immediately upon 
approval by the governor, it will not take 
effect until ninety days after the recess uf 
the legislature, thus becoming a non-eme"­
gency act and permitting, in the meantime, 
the invoking of the referendum. The act 
itself is valid. It was \vithin the constitil­
tional power of the legislature to pass it. 
The emergency clause is invalid. The 
legislature was expressly prohibited from 
attaching it. The two are clearly sepa­
rable. The one stands, the other falls. 
Lemaire v. Crockett, 116 ::\fe. 261, 101 A. 
302. 

Section applies to act providing for con­
vention to pass on amendment to federal 
constitution.-The provisions of this sec­
tion and §§ 17 to 20 apply to an act of the 
legislature providing for a convention to 
pass upon an amendment to the Constitu­
tion of the United States submitted by 
action of the Congress to conventions in 
the several states. Opinion of the Justices, 
132 Me. 491, 167 A. 176. 

Act infringing on right of home rule can­
not be given immediate effect.-Though it 
may deem an act which is an "infringement 
of the right of home rule for municipaii­
ties" to be immediately necessary, the legis­
lature is forbidden by the positive mandate 
of the constitution to give it immediate 
effect. \ \'hether a given act is such an in­
fringement is a judicial question. Payne v. 
Graham, 118 Me. 251, 107 A. 709. 

"Home rule" defined.-"Home rule" has 
been defined to be what the term itseif 
clearly indicates: "the right of self govern­
ment as to local affairs." Lemaire v. 
Cruckett, 116 Me. 263, 101 A. 302. 

Home rule means that, as to the affairs 
of a municipality which affect the relation 
of citizens with their local government, 
they shaH be freed from state interference, 
regulation and control; that the system of 
public improvements, the building of streets 
and alleys, the appointment of officers, the 
designation of their duties and how they 
shall be performed and all other matters 
purely of local interest, advantage and con­
venience shall be left to the people for 
their own deterrnination. Lemaire v. 
Crockett, 116 ::\1e. 363, 101 A. 302. 

Act taking control of police department 
away from city is infringement of right of 
home rUle.-An act creating a police com­
mission, and taking the entire management 
and control of the police department of the 
city away from the municipal officers, 
where this power had formerly resided, 
and giving it to such commission, appointed 
by the governor, constitutes an infringe, 
ment of the right of home rule, and the 
legislature is expressly prohibited by the 
constitution from attaching to it an emer­
gency clause, thereby taking from the 
people the right to invoke the referendum, 
and causing the act to go into effect im­
mediately upon its approval by the gover­
nor. Lemaire v. Crockett, 116 Me. 2G3, 
101 A. 302. 

Form of tax does not determine whether 
it can be enacted as emergency measure.­
I t must be remembered that it is not the 
form of tax which determines whether or 
not such tax can be an emergency measure, 
but it is whether or not it is necessary that 
such measure take effect before final ad-
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journment of the legislature because the 
proceeds thereof will be required for the 
essential needs of the state, to wit, for the 
preservation of the public peace, health or 
safety. If no tax to provide for the essen­
tial needs of the state could be enacted as 
an emergency measure, each and every 
tax lVeasure enacted for such purp03e 
could be suspended by invoking a referen­
dum thereon. The unrestrained possibility 
of such action could destroy the power of 
taxation. Morris v. Goss, 147 Me. 89, 83 
A. (2d) 556. 

Nor is power to enact emergency tax 
measure dependent on its being in custo­
mary field of taxation.-The exercise by 
the legislature of its fundamental power to 
enact a tax measure as emergency legis­
lation does not in any way nor to the 
slightest degree depend upon whether or 
not the tax measure enacted is in the custo­
mary or in a new and untried field of taxa­
tion. In truth the very fact that the issue 
is controversial, may be the controlling 
factor that requires a tax bill to be enacted 
as an emergency measure. Morris v. Goss, 
147 Me. 89, 83 A. (2d) 556. 

And tax measure may be immediately 
necessary even though funds raised not re­
quired or available within 90 days.-I t is 
provided by this section that "an emer-

gency bill shall include only such measures 
as are immediately necessary for the pres­
ervation of the public peace, health or 
safety." With respect to tax measures, 
immediate necessity of the measure does 
not require that the funds to be received 
under the tax measure or measures enacted 
must be required as available for use with­
in the ninety-day period during which non­
emergency bilIs may be suspended by the 
invoking of a referendum. The real emer­
gency is the necessity that the act or acts 
providing revenue sufficient for the essen­
tial needs of the state for the ensuing 
biennium become law before the adjourn­
ment of the legislature sine die. Either 
the necessity of finality of enactment of 
the bill into law, or the immediate availa­
bility of the revenue to be produced there­
by, or both of them together, may consti­
tute an emergency under this provision of 
the constitution, viz.: make the measure 
immediately necessary for the preservation 
of the public peace, health or safety. A 
tax m('asure may be immediately necessary 
even though the funds to be raised thereby 
will not be required nor become available 
within the ninety-day period during which 
non-emergency bilIs may be suspended by 
invoking a referendum. Morris v. Goss, 
147 Me. 89, 83 A. (2d) 556. 

§ 17. Proceedings for referendum.-Upon written petition of electors, 
the number of which shall not be less than ten per cent of the total vote for 
governor cast in the last gubernatorial election preceding the filing of such peti­
tion, and addressed to the governor and filed in the office of the secretary of 
state within ninety days after the recess of the legislature, requesting that one 
or more acts,. bills, resolves or resolutions, or part or parts thereof, passed by the 
legislature, but not then in effect by reason of the provisions of the preceding 
section, be referred to the people, such acts, bills, resolves, or resolutions or part 
or parts thereof as are specified in such petition shall not take effect until thirty 
days after the governor shall have announced by public proclamation that the 
same have been ratified by a majority of the electors voting thereon at a general 
or special election. As soon as it appears that the effect of any act, bill, resolve, 
or resolution or part or parts thereof has been suspended by petition in manner 
aforesaid, the governor by public proclamation shall give notice thereof and of 
the time when such measure is to be voted on by the people, which shall be at 
the next general election not less than sixty days after such proclamation, or in 
case of no general election within six months thereafter the governor may, and 
if so requested in said written petition therefor, shall order such measure sub­
mitted to the people at a special election not less than four nor more than six 
months after his proclamation thereof. 

Cross reference. - See note to § 16 of 
this article. 

This section added by amendment 
XXXI and amended by amendment 
LXIII. 

Right of people conferred by section is 
absolute.-The right of the people, as pro­
vided by this section and § 18, to enact 
legislation and approve or disapprove leg-

islation enacted by the legislature is an ab­
solute one and cannot be abridged directly 
or indirectly by any action of the legisla­
ture. Farris v. Goss, 143 Me. 227, 60 A. 
(2d) !lOS. 

Adoption of section made fundamental 
change in form of government. - The 
amendment which added this and the fol-
lowing section made a fundamental change 
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in the existing form of government in so 
far as legislative power was involved. For­
merly that power was vested in the house 
of representatives and senate. By the 
amendment the people reserved to them­
selves power to propose la \\'s and to enact 
or reject the same at the polls independ­
ent of the legislature, and also reserved 
power at their own option to approve or 
reject at the polls any act, bill, resolve or 
resolution passed by the joint action of 
both branches of the legislature. The 
amendment provided that after its adop­
tion the style of acts and laws instead of 
being ';Be it enacted by the senate and 
house of representatives in legisbture as­
sembled" shall be "Be it enacted by the 
people of the state of Maine" (art. 4, part 
1, § 1). In short, the sovereign which is 
the peopie has taken back, subject to tIle 
ter1l1S and lim;tations of the amendment, a 
power which the people vested in the leg­
islature when Maine became a otate. Farris 
v. Coss, 143 Me. 227', GO A. (2d) 908; Mor­
ris v. Coss, 147 Me. SO, 83 A. (20) S56. 

If an act is constitutionally enacted as 
an emergency measure, it is not subject to 
referendum. Morris v. Coss, 147 Me. 89, 
83 A. (2d) 556. 

And tax measure so enacted is not sub­
ject to referendum, - A tax measure to 
provide funds necessary for the essential 
needs of the state government can be an 
emergency measure (see note to § 16 of 
this article), and if it is constitutionally 
enacted as such, it will take effect immedi­
ately upon its approval by the governor, or 
its unal passage over the veto of the gover­
nor. In either case it will not be subject to 

a referendum. Morris v. Coss, 147 Me. 89, 
83 A. (2d) 556. 

It is for the legislature to decide, within 
constitutional limitations, what form or 
forms of taxation are or may be necessary 
for the essential needs of the state. Except 
possibly as limited by the provision in the 
constitution for initiated legislation, this 
question is exclusively within the legisla­
tive province. If a referendum could be in­
voked upon a tax measure duly enacted as 
an emergency measure, the state would be 
without the fund~ to be produced thereby 
not only during the time of the suspension, 
but, if the 2.ct were rejected by the people, 
until a reconvention of the legislature. 
Such reconvention could only come about 
on a special call by the executive or the 
elapse of the constitutional time between 
the regular sessions thereof. However', tax 
measures like other measures enacted by 
the legislature as emergency legislation 
may be ultimately repealed by the people 
tither by the exercise of their elective fran­
chise and the election of a legislature re­
sponsive to their will, or hy invoking the 
provisions fDr initiated legislation con­
tained in the constitution. Morris .,. Coss, 
1.17 Me. 89, 83 A. (2d) 556. 

Amendment to federal constitution not 
ratified by referendum.-An amendment to 
the federal constitution is valid only when 
ratilied in accordance with the provision 
of article V thereof. This does not pro­
vide for ratification by referendum vote 
and such procedure would be invalid. 
Opinion of the Justices, 132 Me. 491, 16'7 
A. 176. 

Applied in Kehail v. Tarbox, 112 Me. 
327, 92 A. 182. 

§ 18. Direct initiative of legislation.-The electors may propose to the 
legislature for its consideration any bill, resolve or resolution, including bills to 
amend or repeal emergency legislation but not an amendment of the state consti­
tution, by written petition addressed to the legislature or to either branch thereof 
and filed in the office of the secretary of state or presented to either branch of the 
legislature within forty-five days after the date of convening of the legislature 
in regular session. Any measure thus proposed by electors, the number of which 
shall not be less than ten percent of the total yote for governor cast in the last 
gubernatorial election preceding the filing of such petition, unless enacted without 
change by the legislature at the session at which it is presented, shall be submitted 
to the electors together with any amended form, substitute, or recommendation of 
the legislature, and in such manner that the 'people can choose between the com­
peting measures or reject both. When there are competing bills and neither 
receives a majority of the votes given for or against both, the one receiving the 
most votes shall at the next general election to be held not less than sixty days after 
the first vote thereon be submitted by itself if it receives more than one-third of 
the votes given for and against both. If the measure initiated is enacted by the 
legislature without change, it shall not go to a referendum vote unless in pur­
suance of a demand made in accordance with the preceding section. The legisla­
ture may order a special election on any measure that is subject to a vote of the 
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people. The governor may, and if so requested in the written petitions addressed 
to the legislature, shall, by proclamation, order any measure proposed to the 
legislature as herein provided, and not enacted by the legislature without change, 
referred to the people at a special election to be held not less than four nor more 
than six months after such proclamation, otherwise said measure shall be voted 
upon at the next general election held not less than sixty days after the recess 
of the legislature, to which such measure was proposed. 

Cross reference.-See notes to §§ 16, 17 amended form, substitute, or recommenda-
of this article. tion of the legislature" ... shall be sub-

This section added by amendment milted to the electors ... "in such manner 
XXXI and amended by amendments that the people can choofe between the 
LXV I, LXXI. competing measures or reject both." 

The machinery for submission of the in- .\: either hy action nor by inaction can the 
itiated bill and the substitute is the same; legislature interfere with the submission 
and in each case the same obligation is on of measures as so provided by the consti-
the secretary of state. farris v. Goss, 14:) tution. And if the constitutional provisions 
Me. 227, 60 A. (2d) 908. should not be so complied with in the sub-

What constitutes substitute bi11.-A bill mission of a substitute for the initiated 
which deals broadly with the same general measure, the people would be denied their 
subject matter, particularly if it deals with right to choose between the two. Farris v. 
it in a matter inconsistent ... vith the initi- Goo.s, 143 Me. 227, GO A. (2d) 908. 
ated measure so that the two cannot stand This section places no curb on the enact-
together, is such a substitute as was re- ment of legislation; but a bill enacted 
ferred to in this section. farris v. Goss, which is a substitute for the initiated 
143 Me. 227, 60 A. (2d) 90S. measure must go to the electors with the 

This section does not in any manner initiated measure, and does not become a 
encroach on the prior power of the legisla- law until they approve it under the pro­
ture to enact legislation. Farris v. Goss, visions of this section. Farris v. Goss, 143 
143 Me. 227, 60 A. (2d) 90S. Me. 227, 60 A. (2d) 90S. 

But provisions as to submission must be, Section 22, when read in connection with 
complied with.-This section provides and this section and § 20, establishes that this 
makes it mandatory that, if an initiated section is self-executing. Farris v. Goss, 
measure is not enacted by the legislature 1·13 Me. 227, 60 A. (3d) (lOS. 
without change, it, "together with any 

§ 19. Effective date of measures approved by people; veto power 
limited.-Any measure referred to the people and approved by a majority of 
the votes given thereon shall, unless a later date is specified in said measure, 
take effect and become a law in thirty days after the governor has made public 
proclamation of the result of the vote on said measure, which he shall do within 
ten days after the vote thereon has been canvassed and determined; provided, 
however, that any such measure which entails expenditure in an amount in ex­
cess of available and unappropriated state funds shall remain inoperative until 
forty-five days after the next convening of the legislature in regular session, un­
less the measure provides for raising new revenues adequate for its operation. 
The veto power of the governor shall not extend to any measure approved by 
vote of the people, and any measure initiated by the people and passed by the 
legislature without change, if vetoed by the governor and if his veto is sustained 
by the legislature shall be referred to the people to be voted on at the next gen­
eral election. The legislature may enact measures expressly conditioned upon the 
people's ratification by a referendum -vote. 

This section added by amendments 
XXXI, LXXII. 

§ 20. Definitions of words in provisions as to referendum and ini­
tiative.-As used in either of the three preceding sections the words "electors" 
and "people" mean the electors of the state qualified to vote for governor; "recess 
of the legislature" means the adjournment without day of a session of the legis­
lature; "general election" means the November election for choice of presidential 
electors or the September election for choice of governor and other state and 
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county officers; "measure" means an act, bill, resolve or resolution proposed by 
the people, or two or more such, or part or parts of such, as the case may be; 
"written petition" means one or more petitions written or printed, or partly 
written and partly printed, with the original signatures of the petitioners attached, 
verified as to the authenticity of the signatures by the oath of one of the petitioners 
certified thereon, and accompanied by the certificate of the clerk of the city, town 
or plantation in which the petitioners reside that their names appear on the voting 
list of his city, town or plantation as qualified to vote for governor. The petitions 
shall set forth the full text of the measure requested or proposed. The full text 
of a measure submitted to a vote of the people under the provisions of the consti­
tution need not be printed on the official ballots, but, until otherwise provided 
by the legislature, the secretary of state shall prepare the ballots in such form as 
to present the question or questions concisely and intelligibly. 

This section added by amendment ever honest his belief. The constitution 
XXXI. does not, however, require that the signa.-

This section requires petitions to be tures be subscribed in his presence. He 
l1igned with the original signature of the may verify upon his identification of the 
petitioner. If it appears fro111 the petition, handwriting, or even have sufficient war-
or by proof aliunde, that certain of the rant for verification, although the signing 
signatures thereon are not original, s1.:ch was not done within his actual vision, if it 
signatures should not be counted; but the was done under such circumstances that no 
fact that some of the signatures are not reasonable person would doubt its authen-
original should not be held ipso facto to tlC1ty. Opinion of the Justices, 1,26 Me. 
invalidate the verification as to the others. ll20. 137 A. 53. 
and the remainder of the names, no other But verification of some names by hear-
reason to the contrary appearing, should say does not invalidate verification of 
he counted. Opinion of the Justices, J26 others.-_">lthongh it may appear that as to 
Mc. ()20. 137 A. ;;a. certain names the verification was based 

And the authority to sign petitions can- upon hearsay alone, that should not be 
not be delegated, even if done in good held to invalidate the verification as to 
faith. Opinion of the Justices, 126 Me. 620, the remainder of the names which, no 
1 :17 A. 53. other objection appearing, may be counted. 

Petition as prima facie evidence of its Opinion of the Justices, 126 Me. 620, 13. 
validity. - A petition regular in form and A. 33. 
rluly verified and certified in :lccordance What constitutes personal knowledge 
with the provisions of this :.:ccticm may be sufficient to warrant verification is a matter 
regarded as prima facie evidt:nce of its va- within the sound judgment of the body. 
liclity and of the authenticity of the signa- which must act upon the petition, which 
tures. Opinion of the Justices, 126 lIe. 620, tribunal may also determine for itself the 
137 A. ,,3. nature of the evidence it will receive upon 

Personal knowledge of signatures re- this question and its weight. Opinion of 
quired of petitioner verifying same.-A the Justices, 126 Me. 620, 137 A. 53. 
petitioner verifying as to the authenticity Cited in Farris v. Coss. 1+3 Me. 227, 60 
of the signatures appearing on a petition A. (2d) 908; Morris v. Coss, 147 Me. SU, 
should have personal knowledge thereof. S3 A. (2d) ,,;;(i. 
He cannot verify upon hearsay alonc, how-

§ 21. City council may establish initiative and referendum.-The 
city council of any city may establish the initiative and referendum for the electors 
of such city in regard to its municipal affairs, provided that the ordinance es­
tablishing and providing the method of exercising such initiative and referendum 
shall not take effect until ratified by vote of a majority of the electors of said city, 
voting thereon at a municipal election. Prm'ided, however, that the legislature 
may at any time provide a uniform method for the exercise of the initiative and 
referendum in municipal affairs. 

This section added by amendment 
XXXI. 

The legislature has not provided a uni­
form method for the exercise of the initia­
tive and referendum in municipal affairs. 

Burkett v. \' oungs, 135 Me. 439, 199 A. 
Ij] ~). 

The initiative and referendum under the 
constitution does not originate with action 
by the people but by the city council. The 
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right to establish the initiative and refer­
endum under the constitution includes the 
right to alter, amend, or repeal the ordi­
nance by the city council upon ratification 
by the voters. LaFleur v. Frost, 146 Me. 
270, 80 A. (2d) 407. 

The initiative and referendum do not 
supersede city government, but are con­
sistent with it. The city remains a govern­
mental unit; even in instances of the rejec­
tion, or referendum, of submitted proposi­
tions, the city government, as such, would 
still function. However, the initiative and 
referendum may well be a means of ob­
taining, on the part of a city government, 
in the field of legislation, a sense of direct 
responsibility to the people. Burkett v. 
Youngs, 135 Me. 459, 199 A. 619. 

'But charter provisions for the initiative 
and referendum are superseded by the ini­
tiative and referendum established in a: city 
under the constitution. Both may be su­
perseded by uniform legislation under the 
constitution. La Fleur y. Frost, 146 Me. 
270, SO A. (2d) 407. 

The right of initiative and referendum is 
necessarily restricted to "municipal af­
fairs." Burkett v. Y oung8, 135 Me. 4,')9, 199 
A. 619. 

And a city in exercising "home rule" 
need not establish an initiative and refer­
endum covering all of its municipal affairs. 
The constitution does not place limitations 
upon the minimum' but upon the maxi­
mum scope of the initiative and referen­
dum. The limitation is that the initiative 
and referendum must not be established 
in matte:-,; which are not municipal affairs, 
LaFleur v. Frost, 146 Me. 270, 80 A. (2d) 
407. 

But it may limit initiative and referen­
dum to selected segment thereof.--lf the 
city chooses to limit the operation of the 
initiative and referendum to a selected seg­
ment of municipal affairs by inclusion 01' 

exclusion, there is no objection to such 
course. The right to "horne rule" should 
be broadly construed. LaFleur v. Frost, 
146 Me. 270, 80 A. (2d) 407. 

The referendum as applied to municipal 
affairs affects only those ordinances or res­
olutions that are municipal legislation. 
Burkett v. Youngs, 135 Me. 459, 199 A. 
619; LaFleur v. Frost, 146 Me. 270, 80 A. 
(2d) 407. 

Matters which relate, in general, to the 
inhabitants of the given community and 
the people of the entire state, are of the 
prerogatives of state government. The 
state at large is equally concerned with the 
city regarding education, the support of 
the poor, the construction and maintenance 

of highw8.ys, the assessment and collection 
of taxes, and other matters. Burkett v. 
Youngs, 135 Me. 459, 199 A. 619. 

Thus, mandamus does not lie to coerce 
reference of general appropriation resolve. 
-Since the referendum, as applied to mu­
nicipal affairs, affects only those ordi­
nances and resolves that are municipal leg­
islation, mandamus would not lie to coerce 
a city council to refer, for the local elec­
torate's acceptance or rejection, its general 
appropriation resolve, containing appro­
priations which were, under state law, 
obligatory on the city. Burkett v. Youngs, 
135 Me. 459, 199 A. 619. 

There is no defect in a provision in an 
ordinance establishing initiative and refer­
endum that the ordinance becomes effec­
tive thirty days after ratification by the 
voters. The constitution says only that it 
"shall not take effect until ratilled" by the 
yoters. It does not say that the ordinance 
must immediately become effective. The 
thirty-day period is not an unreasonable 
length of time in which to place a new 
ordinance in effect. LaFleur v. Frost, 145 
Me. 270, 80 A. (2d) 407. 

And there need be no hard and fast rules 
about the time between petitions and call­
ing of an election. A thirty-day delay is 
not unreasonable. Unless provisions of 
this nature destroy the initiative and refer­
endum, they should and must be left to 
determination of the city in establishing 
the initiative and referendum under the 
constitution. LaFleur v. Frost, 146 Me. 
270, 80 A. (2d) 407. 

How initiative and referendum can be 
changed.-The initiative and referendum 
established in a city under the constitution 
can be changed only by the city council 
011 ratIfication by the electors or by the 
legislature by uniform legislation. LaFleur 
v. Frost, 14G Me. 270, SO A. (2d) 407. 

Provision of initiative ordinance giving 
committee power to withdnw petition is 
invalid.-The provision of a city o,:dinance 
providing initiative and referendum where­
by ten original petitioners constitute a 
committee representing all the signers to 
the petition WIth the power in a majority 
of the committee to withdraw the petition 
and to stop proceedings at any time is in­
valid and unconstitutional. LaFleur v. 
Frost, 146 Me. 270, SO A. (2d) 407. 

As is provision concerning statements 
of proposed ordinance by city council and 
sponsoring committee. - The pro'lision 
of a city ordinance providing initiative and 
referendum whereby the ballot shall con­
tain two brief explanatory statements of a 
proposed ordinance, one prepared by the 
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city council and one by the sponsoring 
committee, is invalid and unconstitutional. 
LaFleur v. Frost, 146 Me. 270, 80 A. (2d) 
407. 

But there is nothing unreasonable in a 
provision requiring the signatures of 5% 
of the voters upon the petition, or for a 
public hearing with the consequent delay 
in time between presentation and the fix­
ing of a date for the election. LaFleur v. 
Frost, 146 Me. 270, 80 A. (2d) 407. 

Nor is there sound objection to the pro­
vision in a city ordinance permitting re­
peal or amendment of an ordinance adopted 
under the initiative and referendum by the 
city council after five years from its effec­
tive date without submission to the voters. 
LaFleur v. Frost, 146 Me. 270, SO A. (2d) 
407. 

Stated in Farris v. Colley, 145 Me. 95, 
73 A. (2d) 37. 

§ 22. Election officers and officials, how governed.-Until the legisla­
ture shall enact further regulations not inconsistent with the constitution for ap­
plying the people's veto and direct initiative, the election officers and other of­
ficials shall be governed by the provisions of this constitution and of the general 
law, supplemented by such reasonable action as may be necessary to render the 
preceding sections self-executing. 

This section added by amendment 
XXXI. 

This section when read in connection 
with §§ IS and 20, establishes that § 18, is 

self-executing. Farris v. Goss, 143 Me. 227, 
60 A. (2d) 90S. 

Quoted in LaFleur v. Frost, 146 Me. 
270, SO A. (2d) 407. 

ARTICLE V. 

PART FIRST. 

EX:ECUTIV:E POW:ER. 

§ 1. Governor as supreme executive power. - The supreme executive 
power of this state shall be vested in a Governor. 

Everything concerning executive depart­
ment is pending before governor.-The 
governor of the state under our constitu­
tion has the power to require information 
from any officer in the executive depart­
ment. He has the duty "to take care 
that the laws be faithfully executed." He 
is the head of the executive department. 
To carry out these great constitutional 
powers, everything pertaining to the ex­
ecutive department is at all times pending 
before the governor in his official capacity. 
State v. Simon, 149 Me. 256, 99 A. (2d) 
922. 

And it is fundamental that the powers of 
the governor found in the constitution can-

not be altered or changed, increased or 
lessened, through action of the legislature, 
and the governor cannot escape his con­
stitutional powers and obligations. State 
v. Simon, 149 Me. 256, 99 A. (2d) 922. 

But his powers are only what are spe­
cially given him by the constitution or 
necessarily inferable from powers clearly 
granted. He is to execute the powers con­
ferred, in the manner and under the meth­
ods and limitations prescribed by the con­
stitution and the statutes enacted in ac­
cordance therewith. Opinion of the J us­
tices, 72 Me. 542. 

Quoted in Bowden's Case, 123 Me. 359, 
123 A. 166. 

§ 2. Election and term of office.-The governor shall be elected by the 
qualified electors, and shall hold his office for two years from the first \Vednesday 
of January next following the election. 

This section amended by amendments 
V, VIII, XXIII. 

The governor's term of office, and also 
that of his council, expire at midnight 
following the first Wednesday of January. 
Opinion of the Justices, 70 Me. 570. 

The governor is elected for a political 

year and not a calendar year, so that the 
two-year term of a governor whose office 
began Thursday, January 1, 1913, expired 
at midnight January 6, 1915, that being the 
first Wednesday of January, 1915, when his 
successor's term began. Pattangall v. Gil­
man, 115 Me. 344, 98 A. 936. 

§ 3. Manner of election.-The meetings for election of governor shall be 
notified, held and regulated, and votes shall be received, sorted, counted, declared 
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and recorded, in the same manner as those for senators and representatives. They 
shall be sealed and returned into the secretary's office in the same manner, and at 
the same time as those for senators. And the secretary of state for the time being 
shall, on the first vVednesday of January, then next, lay the lists before the senate 
and house of representatives, and also the lists of votes of citizens in the military 
service, returned into the secretary's office, to be by them examined, and, in case 
of a choice by a plurality of all the votes returned, they shall declare and publish 
the same. But, if no person shall have a plurality of votes, the house of represen­
tatives shall, by ballot, from the persons having the four highest numbers of votes 
on the lists, if so many there be, elect two persons, and make return of their names 
to the senate, of whom the senate shall, by ballot, elect one, who shall be declared 
the governor. 

This section amended by amendments 
V, VIII, X, XXIV. 

Certified records may be used in count­
ing votes.-In case the official returns of 
the votes cast for governor should be lost, 
concealed or inaccessible, by accident or 
fraud, it is competent to count the votes 

for governor by using certified copies of 
the official record of the several cities, 
tmvns and plantations in the state. Opinion 
of the Justices, 70 Me. 570. 

Stated in Norway Water Dist. v. N or­
way vVater Co" 139 ~Ie. 311, 30 A. (2d) 
601. 

§ 4. Qualifications.-The governor shall, at the commencement of his term, 
be not less than thirty years of age; a natural born citizen of the United States, 
have been five years a resident of the state; and at the time of his election and 
during the term for which he is elected, be a resident of said state. 

§ 5. Holding other office.-No person holding any office or place under the 
United States, this state, or any other power, shall exercise the office of governor. 

§ 6. Compensation.-The governor shall, at stated times, receive for his 
services a compensation, which shall not be increased or diminished during his 
continuance in office. 

§ 7. Commander in chief of the militia; not to march the militia out 
of state.-He shall be commander in chief of the army and navy of the state, 
and of the militia, except when called into the actual service of the United States; 
but he shall not march nor convey any of the citizens out of the state without 
their consent, or that of the legislature, unless it shall become necessary, in order 
to march or transport them from one part of the state to another for the defence 
thereof. 

§ 8. Nomination and appointment of officers.-He shall nominate, and, 
with the advice and consent of the council, appoint all judicial officers (except 
judges of probate), coroners, anel notaries public; and he shall also nominate, 
anel with the advice and consent of the council, appoint all other civil and military 
officers, whose appointment is not by this constitution, or shall not by law be 
otherwise provided for, except the lanel agent; and every such nomination shall 
be made seven days, at least, prior to such appointment. 

This section amended by amendments 
IX. XVI. 

The cases, "otherwise provided for," are 
those in which the advice and consent of 
the council is not necessary. Opinion of 
the Justices, 72 ~Ie. 542. 

The general power of appointment or 
removal is no part of the executive func­
tions of the governor alone. In reference 
to each his action is restricted by the ad­
vice and consent of his council. His power 
of removal is restricted to the instances 

wl1ere the appointment is vested in him 
alone, and the power of removal is spe­
cially given in the statute conferring the 
appointing power or is an inference from 
the pmver of appointment. Opinion of the 
Justices, 72 Me. 542. 

And, except in the special instance in 
which the power of appointment is con­
ferred on the governor, he cannot appoint 
without the concurrence of the council. 
Where he has such power by statute, he 
has the right of removal as incident to the 
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power of avpointment. Opinion of the J us­
tices, 72 Me. 5-12. 

Chief justice not to appoint judge of spe­
cial or inferior tribunal,-l t would be con­
trary to this section to impose upon the 
chief justice the duty of appointing a judge 
of a special or inferior judicial tribunal. 
Curtis v. Cornish, lOG Me. 38-1, 8-l A. ,':)9. 

The office of justice of the peace i3 a 

judicial office, the establishment, method 
of appointment and tenure of which are 
governed by this section and article 6, § 5. 
Opinion of the Justices, 11 g Me. 603, 113 
A. 614. 

Applied in State v. Coombs. 32 Me. 526. 
Cited in Farris v. Colley, 145 Me. 95, 7;) 

A. (2d) 37. 

§ 9. Giving information and recommending measures to legislature. 
-He shall from time to time give the legislature information of the condition of 
the state, and recommcnd to their consideration such measures, as he may judge 
expedient. 

§ 10. Requiring information from officers.-He may require informa­
tion from allY military officer, or any officer in the executive department, upon 
any subject relating to the duties of their respective offices. 

Quoted in State v. Simon, 149 Me. 25fl, 
9~J A. (2d) 922. 

§ 11. Reprieves, commutations and pardons. - He shall have power, 
with the advice and consent of the council, to remit, after conviction, all forfeitures 
and pcnalties, and to grant reprieves, commutations and pardons, except in cases 
of impeachment, upon such conditions, and with such restrictions and limitations 
as may be deemed proper, subject to such regulations as may be provided by law, 
relative to the manner of applying for pardons. And be shall communicate to 
the legislature, at each session thereof, each case of reprieve, remission of penalty, 
commutation or pardon granted, stating the name of the convict, the crime of 
which he was convicted, the sentence and its date, the date of the reprieve, re­
mission, commutation, or pardon, and the conditions, if any, upon which the 
samc was granted. 

This section amended by amenrlment 
XV. 

Power to pardon, commute penalties, 
etc., is confided in governor.-The power 
to pardon, to commute penalties, to relieve 
from the sentences of the law imposed as 
[Junis/Jl1lcnt for offences against the stale. 
has not been given to the courts, but is 
confided exclusively to the gO"~rnor of th~ 
state with the advice and COIl;,C:lt of the 
COllncil. StJte v. Sturgis, 110 Me. !lG, 85 A. 
174. 

After the judgment in a criminal case i, 
rendered alld the sentence pronounced, th" 
court has no power to indefinitely post­
pone the execution of that sentence, 0;' 

cOlllmute the punishment and release the 
convict t!lerdrolll in whole or in part. 
State v. Sturgis, 110 Me. (Hi, S5 A. 474. 

But court can temporarily postpone ex­
ecution of sentence.-It is not to be under­
stood, however, that tbe court has not the 
power to temporarily postpone the C'xecu .. 
tion of its sentence in order that the con­
"iet may exercise bis legal righ ts to obtain 
a reversal or modification of the judgment 
against him, also in cases where cumula­
tive sentences are imposed, and perhaps 
2.1so in some cases of great necessity and 
emergency. State v. Sturgis, 110 Me. 96, 
:<i A. 47-1. 

§ 12. Enforcing law.-He shall take care that the laws be faithfully 
executed. 

Cross reference. --- Sec note to R. S., c. 
1;33, § G. 

Quoted in Rowden's Case, 123 Me. 3G!l, 

l?:l A. 1(,6; State Y. Simon, 149 Me. 256, 
\19 A. (2<1) 922. 

§ 13. Extraordinary convening of legislature; adjournment of legis­
lature in case of disagreement; changing meeting place of legislature. 
-He may, on extraordinary occasions, convene the legislature; and in case of 
disagreement between the two houses with respect to the time of adjournment, 
adjourn them to snch time. as he shall think proper, not heyond the day of the 
next biennial meeting; and if, since the last adjournment, the place where the 

1 M-G 
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legislature were next to convene shall have become dangerous from an enemy or 
contagious sickness, may direct the session to be held at some other convenient 
place within the state. 

This section amended by amendment 
XXIII. 

The governor alone is the judge of the 
necessity for calling a special session, 
which is not subject to renew. Opinion of 
the Justices, 136 Me. 531, 12 A. (2d) 418. 

Governor may call speci;ll session during 
recess of special session previously called. 
-When an extraordinary occasion arises, 
the governor has the power ami authority 
to convene the legislature in special ses­
sion during a recess of a special session 
previously called by him. Opinion of the 
Justices, 137 Me. 337, l4 A. (2d) II. 

And he may revoke call and issue new 
proclamation. - Although there is no ex­
press constitutional provision authorizing 
the revocation of a call for a special ses­
sion, yet such power is necessarily infer­
able from that clearly granted. The gov­
ernor in his discretion may revoke such 
call by proclamation issued prior to the 
convening of the legislature pursuant to 
the original proclamation. Such revoca-

'lion, if made, would not preclude the gov· 
ernor from issuing a new proclamation to 
convene the legislature in special session 
at a date certain, if and when, in his judg­
ment, occasion may require, even though 
Elich cal! be for the same cause. Opinion 
of the Justices, 136 Me. 5:{J, 12 A. (20) 
418. 

But he may not postpone special se·ssion 
to an undetermined date. - The governor, 
having issued a proclamation to the mem­
bers of the legislature to convene on a date 
certain in special session, has not the 
power and authority, without revoking 
such call, to postpone that convention of 
the legislature to an undetermined, future 
date, even though the proclamation for the 
postponement is issued prior to the date 
set for the legislature to convene. A post­
ponement to an indefinite time is as in­
effective as a call to convene at an indefi­
nite time. Opinion of the Justices, 136 Me. 
5:l1, J3 A. (3d) 41S. 

§ 14. Vacancy in office of governor.-Whenever the office of governor 
shall become vacant by death, resignation, removal from office or otherwise, the 
president of the senate shall exercise the office of governor until another governor 
shall be duly qualified; and in case of the death, resignation, removal from office or 
other disqualification of the president of the senate, so exercising the office of 
governor, the speaker of the house of representatives shall exercise the office, until 
a president of the senate shall have been chosen; and when the office of governor, 
president of the senate, and speaker of the house shall become vacant, in the 
recess of the senate, the person, acting as secretary of state for the time being, 
shall by proclamation convene the senate, that a president may be chosen to exer­
cise the office of governor. And whenever either the president of the senate, or 
speaker of the house shall so exercise said office, he shall receive only the com­
pensation of governor, but his duties as president or speaker shall be suspended; 
and the senate or house, shall fill the vacancy, until his duties as governor shall 
cease. 

No additional oath required before pres­
ident of senate can act as governor. - A 
legally chosen president of the senate may 
become acting governor, without the ad­
ministration of any other qualifying oath 
than that wllich he has taken in his office 
of senator. Opinion of the J nstices, 70 Me. 
570. 

President of senate acting as governor 
cannot preside over sen:ltc or vote as a 
member thereof. - VVhile the president of 
the senate, by virtue of his office, as such. 
is clothed with the power of exercising the 
office of governor, he has no right to pre­
,ide over the senate, or vote as a member 
of that body. Opinion of the Justices, 7 
Me'. 48:3. 

Person not legally chosen president of 
senate cannot act as governor.-See Opin­
ion of the Justices, 70 Me. 570. 

President of senate acting as governor 
succeeded by newly chosen president.­
vVhen the office of governor has become 
vacant. and the powers and duties of that 
office have devolved upon and been exer­
cised by the president of the senate, until 
the first Wednesday in January, terminat­
ing- a political year, and until another pres­
ident of the senate has been chosen and 
has taken upon himself that office, t!le of­
fice of governor cannot be further exer­
cised, according to the provisions of the 
constitution, by such first named president 
of the senate; but said office of governor 
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ought to be then exercised by the said last 
named president ot the senate while he 
holds that station. and until another gov-

ernar shall have been duly qualified. Opin­
ion of the Justices, 6 Me. ;jO(;. 

ARTICLE V. 

PART Secmm. 

COUNCIL. 

§ 1. Constitution of council; assembly and general duties.-There 
shall be a council, to consist of seven persons, citizens of the United States, and 
residents of this state, to advise the governor in the executive part of government, 
whom the governor shall have full po,ver, at his discretion, to assemble; and he 
with the counsellors, or a majority of them may from time to time, hold and keep 
a council, for ordering and directing the affairs of state according to law. 

The duties of the council are "to advise should be removed. The removal and the 
the governor in the executive part of the appointment equally appertain to "the af-
government," except in cascs, of course, fairs of the state," in the ordering and di-
where the governor is expressly authorized recting of which the council are to partici-
to act without their advice or CotlSent. pate. Opinion of the Justices, 72 Me. 542. 
Opinion of the Justices, 123 Me. 320, 1:>:3 Appointments belong to the executive 
A. 265. part of governmcnt. The removal of unfit 

Council to participate in removal of state or incompetent men belongs equally to the 
officials.-A removal is no less one of the executive part of government. If removals 
affairs of the stdte than is an appointment. belong to the executive part of the gover-
There is nothing more important tha'l that nor's duty, then the council by the consti-
the offices of the state be [!lied by able and t11tion arc to advise with him in reference 
competent men, and if they are held by thereto. unless otherwise specially pro-
weak, incompetellt men, that such men viclecl. Opinion of the J l1sticcs, '72 Me. 542. 

§ 2. Election, term of office and privilege from arrest.-The coun­
sellors shall be chosen biennially, on the first \Vednesday of January, by joint 
hallot of the senators and representatives in convention; and vacancies, which 
shall afterwards happen. shall be filled in the following manner: the governor with 
the advice and consent of the conncil shall appoint within thirty days from said 
vacancy a counsellor from the same district in which the vacancy occurred, and 
the oath of office shall be administered by the governor; said counsellor shall 
hold offIce until the next convening of the legislature; but not more than one 
counsellor shall he elected or appointed from any district prescribed for the elec­
tion of senators: they shall be privileged from arrest in the same manner as 
senators and representatives. 

This section amended by amendment., 
V, VIII, XXI fT, L. 

The governor's term of office, and also 

that of his council, expire at midnight fol­
lowing the first Wednesday of January. 
Opinion of the Justices, 70 Me. 570. 

§ 3. Advice and resolutions recorded in register.-The resolutions and 
advice of council shall be recorded in a register, and signed by the members agree­
ing thereto, which may be called for by either house of the legislature; and any 
counsellor may enter his dissent to the resolution of the majority. 

§ 4. Persons disqualified; not to be appointed to any office.-No 
member of Congress, or of the legislature of this state, nor any person holding 
any office under the United States, (post officers excepted) nor any civil officers 
under this state (justices of the peace and notaries public excepted) shall be 
counsellors. And no counsellor shall be appointed to any office during the time, 
for which he shall have been elected. 
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ARTICLE v. 
PART THIRD. 

SECRETARY. 

§ 1. Election.-The secretary of state shall oe chosen oiennially at the first 
session of the legislature, by joint ballot of the senators and representatives in 
convention. 

This section amended by amendment 
XXIII. 

Term expires when successor elected.­
The term of the secretary of state expires 
when his Sllccessor is elected as provided 

in the constitution. Opinion of the Justices. 
70 Me. 570. 

Cited in MarshaI1 v. State, 10:; Me. 10':1. 
72 A. 873. 

§ 2. Records kept in office; deputies.-The records of the state shall be 
kept in the office of the secretary, who may appoint his deputies, for whose con­
duct he shall be accountable. 

§ 3. Attending governor, council and branches of legislature.-He 
shall attend the governor and council, senate and house of representatives, in 
person or oy his deputies as they shall respectively require. 

§ 4. Records of executive and legislative departments.-He shall 
carefully keep and preserve the records of all the official acts and proceedings of 
the governor and council, senate and house of representatives, and, when required, 
lay the same before either oranch of the legislature, and perform such other duties 
as are enjoined by this constitution, or shall be required oy law. 

Deposit of act with secretary equivalent amI proceedings of the governor and coun-
to enrollment.-The first and best evidence cil, senate and house of representatives." 
of a statute is the enroIled act, accom- The deposit of a statute in the secretary's 
plished hy the deposit of the original act, office is equivalent to the English custom 
when approved by the governor, 111 the of enroIlment; and the original act thereby 
office of the secretary of stale, who, by thi" becomes the record. \Veeks v. Smith, 81 
section, is required to "carefully keep and Me. 538, 18 A. 325. 
preserve the records of all the offici'll acts 

ARTICLE V. 

PAR'f FOURTH. 

TREASURBR. 

§ 1. Election.-The treasurer shall be chosen biennially, at the first ses­
sion of the legislature, by joint ballot of the senators, and representatives in con­
vention. 

This section amended by amendments 
XXIII. XXVII. LXX. 

The term of the treasurer expires when 
his successor is elected as provided in the 
constitution. Opinion of the Justices, 70 
Me. 570. 

Office of treasurer cannot be filled in 
way other than that prescribed by this sec­
tion. - This section is mandatory and, by 

necessary implication, not only absolutely 
prohibits fi lling the office of state trea5urer 
by any method of selection not there pl"e­
scribed, but is also a complete inhibition 
against the enactment of legislation to that 
end, even conditionaIIy. Opinion of the 
Justices, 137 Me. 350, 19 A. (2d) ;)3. 

Cited in Marshall v. State. 105 Me. 103. 
72 A. 873. 

§ 2. Bond.-The treasurer shall, before entering on the duties of his office, 
give bond to the state with sureties, to the satisfaction of the legislature, for the 
faithful discharge of his trust. 

§ 3. Not to engage in trade.-The treasurer shall not, during his con­
tinuance in office, engage in any business of trade or commerce, or as a broker, 
nor as an agent or factor for any merchant or trader. 
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§ 4. Warrants required to draw money; publishing account of re­
ceipts and expenditures.-No money shall he drawn from the treasury, but 
by warrant from the governor and council, and in consequence of appropriations 
made by law; and a regular statement and account of the receipts and expenditures 
of all public money, shall be published at the commencement of the biennial session 
of the legislature. 

This section amended by amendment 
XXIII. 

ARTICLE VI. 

J ODICIAL POWER. 

S 1. Powers vested in Supreme Judicial and other established 
courts.-The judicial power of this state shall be vested in a Supreme Judicial 
Court, and such other courts as the legislature shall from time to time establish. 

It is one of the striking and peculiar fea­
tures of judicial power that it is displayed 
in the decision of controversies between 
contending parties; the settlellle:lt of their 
rights amI retire,:, of their wrongs. Lewi, 
v. \Vellh, 3 Mi'. :1:2G. 

Province of judges to apply laws.·--It is 
the province of the legislature to make and 
establish laws; and it is the provincc and 
duty of judgcs to expoll!1d and appiy them. 
Lewis v. VV ebb, ~ Are. 32G. 

Legislature cannot grant appeal in cause 
between private citizens. - The legi,:lature 
of this state has no authority, by the con­
stitntion, to pa,ss :l11Y act or resolve grant· 
ing an appeal or a new trial 111 any cause 
between private CItIzens, or dispC1Ising 
with any gcneral law in favor of a partic­
lliar cas~'. Lc\vi~ v. \Vebb, ;3 nrc. 3~(j. 

The Icgi,<laturc of thi, state has no au­
thority, by the constitution, to grant are· 
VlCW of a suit hetween priYate citizens. 

Durham v. LC\viston, "' 'Me. HO. 
Statute granting jurlicial powers to clerk 

held valid.-A statute prm'ided that: "The 
Goyernor, by and with advice of thc Coun­
cil, shall appoint a clerk of said court" and 
that, "Said clerk shall hear complaints in 
all criminal matters, ... draw all com­
piaints alld sign all warrants and make and 
sign all processes of commitment; but the 
same slnll be heard and determined as 
now prm'ided by law." The duties thus 
performed may involve to some extent the 
exercise of judicial attributes; but it was 
competent for the legislature to invest the 
clerk of the court with thc authority in 
quC'stion, and in so doing, it did lIOt en­
croach upon the judicial power contem­
plated by the constitution. State v. Le­
Clair, 8C Me. 522, 30 A. 7. 

Quoted in Howard v. Harrington, 1 J·1 
Me. 4~ :1, 9C A. ,'CD; Bowden's Case, 12:~ 

':"1<:. :L~!). 1 :2:1 .\. 1 G(j. 

§ 2. Compensation of justices of supreme judicial court.-The jus­
tices of the supreme judicial court shall, at stated times receive a compensation, 
which shall not be diminished during their continuance in office, but they shall 
receive no other fee or reward. 

§ 3. Opinions to be given when required by either branch of gov­
ernment.-They shall be ohliged to give their opinion upon important questions 
of Jaw, and upon solemn occasions, when required by the governor, council, senate 
or house of representatives. 

The council has the same right to re­
quire the opinion of the court as the gov­
ernor or either of the other designated 
boclies. In case of disagreement between 
the governor and his council, the right to 
require an opinion is gin~n to each-to 011e 
as much as the other. Opinion of the J us­
tices, '72 Me. 542. 

And governor need not assent to or 
approve order of council.--I t is not 11CCCS­
~ary that an order of the conncil reql!iring 
the opinion of the court receive either the 
assent or the approval c,f the governor. By 

this section, the court is obl:ged to give 
their opinion on important questions of 
law and upon solemn occasions, when re­
quired by the governor, council, senate or 
hou:"e of representatives. Opinion of the 
Justices, 72 11e. 5·j.2. 

Only important questions of law need 
be answered. - This provision of the con­
stitution docs not require the justices to 
give their opinion upon all questions that 
may he 2sk~d by either of the: bran.:hes of 
government named. They are not obliged, 
and it would not he proper for them, to 
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answer questions of policy of expediency, 
or any question other than "important 
questions of law." Opinion of the Justi~es, 
\l5 Me. 564, 51 A. 224. 

The duty imposed on the justices, by 
this provision is not without limitations. 
The questions of law on which advisory 
Opll110nS of the justices may be required 
must be important ones. O\Jinion of the 
Justices, 147M e. 41ll. 

And questions must be submitted on 
solemn occasion.-I t is equally essential, 
in order that the justices, be required to 
give their opinion, that the questions be 
~ubmitted upon a solemn occasion; and. 
however important may be the questions 
of law submitted, if it clearly appears to 
the justices that such an occasion does not 
exist, it is their duty to decline to give 
their opinion in answers to such questions. 
Opinion of the Justices, 95 Me. 564, 51 A. 
224. See Opinion of the Justices, 85 Me. 
545, 27 A. 454; Opinion of the Justices, 14'/ 
Me. 410. 

A "solemn occasion" means some se­
rious and unusual exigency, such an exi­
gency as exists when the body making the 
inquiry, having some action in view, has 
serious doubts as to its power and c,uthor­
ity to take such action under the constitu­
tion or under existing statutes. Opinion Of 
the Justices, 95 Me. 564, 51 A. 224. 

Such an occasion docs not exist t:nless 
the body making the inquiry has occasion 
to consider and act upon the questions 
submitted in the exercise of the legislative 
or executive powers intrusted to it by the 
constitution and iaws of the state. Opin­
ion of the Justices, 95 11e. 564, 51 A. 224; 
Opinion of the Justices, 141' Me. 410. 

The justices must determine, each for 
himself, whether or not a solemn occasion 
existed, although in cases of doubt it may 
be the duty of the justices to resolve that 
doubt in favor of the prerogative of the 
body propounding the question. Opinion of 
the Justices, 95 Me. 564, 51 A. 22+; Opin­
ion of the Justices, 147 Me. 410. 

The passing of judgment upon acts 
already done would not ordinarily consti­
tute a solemn occasion, unless there was 
also involved the propriety of some im­
mediate future action. Opinion of the Jus­
tices, 125 Me. 529, 13:1 A. ,2G5. 

And necessity for determination of 
rights alone does not constitute solemn 
occasion. - However imperative it may be 
from a public standpoint to have certain 
rights determined, such necessity alone 
does not constitute a solemn occasion fo:­
interrogating the members of the court. 

Opinion of the Justices, 1,24 Me. 512, 128 
A. 6Dl. 

Answer not given where bill concerned 
could not accomplish its purpose irre­
spective of propositions involved in in­
quiry. - It IS not within the scope of the 
justices' duty to answer questions con­
ceming a bill which could not accomplish 
its desired purpose, irrespective of the 
propositions involved III the interroga­
tories submitted. Opinion of the Justices, 
132 Me. 309, 174 A. 843. 

Question relating to power of governor 
to remove officer held proper for answer.­
A question, which relates to the power of 
the governor in the removal of an officer 
nominated and commissioned by him with 
the advi~e of the coullcil, is important and 
constitutes a solemn occasion, within the 
constitutional provision, since it involves 
the constitutional rights and powers and 
duties both of the governor and of the 
coundl. Opinion of the Justices, 72 Me. 
542. 

Justices not to give opinion at request of 
governor to guide officers not entitled to 
request opinion. - \Nhere the opinions 
sought are not designed to aid the gover­
nor in the determinatioll of any question 
touching the exercise of his power or the 
performance of his duty, L~lt :;o1e1y for the. 
guidance of those administering a legisla­
tive act, who are not vested with power to 
seek advisory opinions from the justices, 
the case is not one in which the law allows 
the opinions of the justices to be given. 
The situation is not changed by the fact 
that the governor is vested with "supreme 
executive power" or charged with the duty 
to "take care that the laws be faithfully ex­
ecuted." These constitutional provisions do 
not make questions for the decision and 
action thereon by subordinate executive 
officers, agencies, boards and instrumen­
talities of the state questions to be decided 
or acted upon by the governor, nor do 
they authorize the governor to require 
opinions of the justices thereon. To hold 
otherwise would in effect l11ake the justices 
the legal advisors of every subordinate ex­
ecutive officer, agency, board or instru­
mentality of the state on whose behalf the 
governor might choose to propound ques­
tions to the justices, not for his own guid­
ance, as contemplated by the constitution, 
but solely for the guidance of s11ch sub­
ordinate officer or agency. Opinion of the 
Justices, 147 Me. 410. 

And justices may refuse answer when it 
would violate constitution or involve pre­
judgment of pending case. - There is a 
limit to the power conferred by this sec-
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tion, and to the obligation of the justice5 
to answer. \Vhen a compliance \FJullI vio­
late dist;nctly and palpably some other 
constitutional provision. made fur the pro­
tection of individual rights, or involve a 
prejudgment of a pending case, by opin­
ions on the points in issue, a conocientiotls 
judge may well hesitate or even decline 
answering. State v. ClcYeland, 58 Me. 564, 
(op. of Kent, J.). 

Justices cannot advise legislature as to 
power and duty of executive department.­
The justices may, at the re(]uest of the 
governor, the executive council, or both, 
advise as to the power, duty and author­
ity vester! in the execlltiv(' bLlIlch of the 
government; hut not on the rcque"t of the 
legislature or either hranch thereof. Opin­
ion of the Justices, 1 :12 11c. 401. 167 A. 17G. 

Governor bound by law as determined 
by justices. - Where the governor, by vir­
tue of his constitutional prerogative, hac 
called upon the couri for its opinion UpOll 

the questions propounded, and the oiJinion 
of the court i" thus "btainccl in one of the 
modes provided in the constitution for an 
authoritative determination of "important 
questions of law," the Imy tllllS dCLl:rlllinc,j 
is the conclusive guide of the governor and 
council in tbe performance of their minis­
terial duties. Any action on their part in 
violation of the Jaw thus declared ;s :U1 

usurpation of authority, and must be held 
void. Opinion of the Justices, 70 "1e. 570. 
But see State v. Cleveland, :is Me. 564, 
wherein it was said by Kent, J., that the 
opinions given under this "eclion have no 
judicial force, and cannot bind or control 
the action of any officer of any department 
and that they have never be:cn regarded as 
binding upon the body a"king for them. 

But rule of stare decisis does not apply 
to such opinions where property rights are 
concerned. Fellows v. Eastman, 126 Me. 
14'1,136 A. 810. 

But strong reasons must appear to hold 
governor's act in accord with opinion in­
valid where such rights not involved.-· 
\ \ here property rights arc not involved, 
and the advice is given to guide the gover­
nor in the performance of a public and 
constitutional function of government, and 
h;(ving 1'een followed, public policy, at 
least, requires that strong and compelling 
reasons be presented before the court sit­
ting en bane will hold an act by th(: chid 
executive invalid when taken in pursuance 
of a construction of the organic law given 
upon request under the constitution by a 
majority of the court. Fellows v. Eastman, 
126 Me. 14,. J3G A. 810. 

Questions held not presented by legally 
constituted legislative body. - See Oninion 
of the Justices, i 0 Me. GOO. 

Question held to involve matters to be 
decided solely by constitutional conven­
tion.-Set' Opinion of the J l1sticcs, 132 Me. 
·IDI, 167 A. 176. 

Questions held improper to answer.­
See Opinion of the Justices, 124 Me. 453, 
1'l6 A. 354. 

Applied in Opinion of the Justices, 81 
Me. (W2, 18 A. 291; Opinion of the Justices, 
] 03 Me. ;,06. 60 A. 627; Opinion of the J us­
tices. 111 Me. 557, 95 A. 869; Opinion of 
tIle Jl1sticcs, 118 Me. 503,i06 A. 865; 
Opinion of the Justices, 119 Me. 603, 113 
A. GH; Opinion of the Justices. 123 Me. 
573, 121 A. 902; Opinion of the Justic~s, 
124 Me. 50J, 128 A. 181. 

§ 4. Tenure of judicial officers generally.-All judicial officers shall 
hold their offices for the term of seven years from the time of their respective 
appointments (unless sooner removed by impeachment or by address of both 
branches of the legislature to the executive) and no longer, unless reappointed 
thereto. 

This section amended by amendment 
III. 

Section applies to those who are judicial 
officers to a general intent and purpose.-· 
The framers of the constitution, when 
providing for the continuance in office of 
"judicial officers," had in view those who, 
to a general intent and purpose, were such, 
and not those who were incidental!', and 
casually entrusted with some attribute of 
judicial character. Morrison v. McDonald, 
21 Me. 550. 

Recorder may be removed by governor 
and council.-The recorder of a municipal 
court is not, in the st'nse contemplated by 
the constitution, a judicial officer; and 
therefore might be removed from office by 
the governor and council. Morrison v. 
Mc Donald, 21 Me. 550. 

Quoted in Bowen v. Portland, 110 Me. 
21"2, 111. A. 1. 

Cited in Opinion of the Justices, 62 Me. 
500. 

§ 5. Tenure of justices of the peace and notaries.-Justices of the 
peace and notaries public, shall hold their offices during seven years, if they so 
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long behave themselves well, at the expiration of which term, they may be reap­
pointed or others appointed, as the public interest may require. 

The office of justice of the peace is a wherein it was said that, at that time, 
judicial office, the establi,hment, method under the constitution and laws of this 
of appointment and tenure of which are state a woman could not be lawfnlly ap-
governed by this section and art. n, part 1, pointed and qualified as a justice of the 
§ S, and Opinion of the Justices, 1 if) Me. peace, but th"t it was competent for the 
G03. 113 A. 614. legislature to authorize the appointment of 

The governor can now lawfully appoint a married or unmarried woman to admin-
a woman as a justice of the peace. Opinion 1ster oaths, take the acknowledgment of 
of the Justices, 119 Me. 603, 113 A. f114. deeds, or solemnize marriages. 
See Opinion of the Justices, 62 Me. 59G, 

§ 6. Justices of supreme judicial court not to hold other office.­
The justices of the supreme judicial court shall hold no office under the United 
States, nor any state, nor any other office under this state, except that of justice 
of the peace. 

A justice of the supreme judicial court 
can hold no other office, judicial or other­
wise (that of justice of the peace ex­
cepted). I-Ie cannot constitutionally be a 
member of an inferior court. Curtis v. 
Cornish, lOU Me. 384, 84 A. 799. 

Justices cannot be members of special 
statutory tribunal.-If a special tribunal 
created by statute is judicial, the justices 

of the supreme judicial courts cannot be 
members of it; if inquisitorial or political 
merely, its functions do not belong to the 
judicial department, and, therefore, under 
the limitations of constitutional power, 
cannot be exercised by members of the 
judicial department. Curtis v. Cornish, 109 
Me. 384, 84 A. 790. 

§ 7. Election and tenure of judges and registers of probate; va­
cancies.-Judges and registers of probate shall be elected by the people of their 
respective counties, by a plurality of the votes given in, at the biennial election 
on the second Monday of September, and shall hold their offices for four years, 
commencing on the first day of January next after their election. Vacancies oc­
curring in said offices by death, resignation or otherwise, shall be filled by election 
in manner aforesaid at the September election, next after their occurrence; and 
in the meantime, the governor, with the advice and consent of the council, may 
fill said vacancies by appointment, and the persons so appointed shall hold their 
offices until the first day of January next after the election aforesaid. 

This section added by amendment IX 
and amended by amendment XXIII, 

Persons elected to fill vacancies under 
this section Serve four-year terms.-Juclges 
and registers of probate who have been 
elected to those offices to fill vacclllcies 
agreeably to the provisions of this section 
are entitled to hold them for a term of foUl­
years from the !lrst day of January next 
succceJing their election, althouc;h their 
elected predecessors may have vacated 
tlJcir offices before the expiration of the 
fnll terms for which they were chosen_ 
Opinion of the Justices, 61 Me. 60l. 

Procedure for filling vacancy when death 
occurs between re-election for second term 
and expiration of first term. - The death 
of a probate judge on the first day of 
December, 1040, he having been elected 
judge of the probate court at the Septem­
her election of 193(; for a term of four 
years and having also been re-elected at 
the September ciecti(n, 1940, to that office 
for another term of four years beginning 

January 1, 1941, created a vacancy in pre­
senti in the office to which he was elected 
in September, 1936, and will create a va­
cancy on and after January 1, 1941 in the 
office to which he was elected. at the Sep­
tember election or 1040. As to the prescnt 
vacancy, it may be lawfully filled by the 
appointment by the governor, wIth the 
advice and consent of the council, of an 
incumbent whose term will expire at mid­
night, Decemher 31, 1940. As to the future 
vacancy, pending an election to fill th~ 

same at the September election, 1942, the 
governor, with the advice and consent of 
the council, may appoint an incumbent 
who shall hold his office until the first day 
of January, 1943. Opinion of the Justices, 
137 Me. 347, 16 A. (2d) 585. 

Applied in Burton v. Kennebec County, 
44 Me. 388. 

Quoted in Bowen v. Portland, 119 Me. 
282, 111 A. 1. 

Stated in Opinion of the Justices, 64 
Me. 506. 
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§ 8. Appointment and tenure of judges of municipal and police 
courts.-Judges of municipal and police courts shall be appointed by the execu­
tive power, in the same manner as other judicial officers, and shall hold their 
offices for the term of four years. 

This section added hy amcnclnlC'nt IX 
and amended by amendment XVI. 

Quoted in Bowen v. Portland, 119 Me 
282, 111 A. 1. 

ARTICLE VII. 

MILITARY. 

§ 1. Commissioned officers appointed and commissioned by gov­
ernor .-All commissioned officers of the militia shall be appointed and com­
missioned by the governor, from such persons as are qualified by law to hold such 
offices. 

This section amended by amendment Cited ill Mathews Y. Bowman, 25 Me. 
XL. 157. 

§ 2. Qualifications and selection of officers.-The legislature shall, by 
law, designate the qualifications necessary for holding a commission in the militia 
and shall prescribe the mode of selection of officers for the several grades. 

This section amended by amendment 
XL. 

§ 3. Appointment and duties of adjutant general.-The adjutant 
general sha11 be appointed by the governor. But the adjutant general shall also 
perform the duties of quartermaster general and paymaster general until other­
wise directed by law. 

This section amended by a11lendments 
IX, XXIII, XXVIII, XL. 

Cited in Opinion of the Justices, 70 Me. 

mo; Opinion of the Justices, 125 M~. 52!!, 
13;3 A. 2(;5. 

§ 4. Organization, armament and discipline.-The organization, arma­
ment and discipline of the militia and of the military and naval units thereof shall 
be the same as that which is now or may hereafter be prescribed by the laws and 
regulations of the United States; and it shall be the duty of the governor to issue 
from time to time snch orders and regulations and to adopt snch other means of 
administration, as shall maintain the prescribed standard of organization, arma­
ment and discipline; and such orders, regulations and means adopted shall have 
the full force and effect of the law. 

This section amended by amcndment 
XL. 

§ 5. Exemption from military duty.-Persolls of the denominations of 
quakers and shakers, justices of the supreme judicial court. ministers of the gospel 
and persons exempted by the laws of the United States may be exempted from 
military duty, but no other able-bodied person of the age of eighteen and under 
the age of forty-five years, excepting officers of the militia who have been honor­
ahly discharged, sha11 be so exempted unless he shall pay an equivalent to be fixed 
by law. 

This section amended by amendmcnt 
XL 

AR'l'IeLE VIlT. 

Towns to support public schools; encouragement and endowment 
of academies, colleges and seminaries.-A general diffusion of the ad­
nntages of education being essential to the preservation of the rights and liber-



CVI CONS'I'ITUTION of MAINE Vol. 1 

ties of the people; to promote this important object, the legislature are authorized, 
and it shall be their duty to require, the several towns to make suitable provision, 
at their own expense, for the support and maintenance of public schools; and it 
shall further be their duty to encourage and suitably endow, from time to time, 
as the circumstances of the people may authorize, all academies, colleges and 
seminaries of learning within the state: provided, that no donation, grant or en­
dowment shall at any time be made by the legislature to any literary institution 
now established, or which may bereafter be established, unless, at the time of mak­
ing such endowment, the legislature of the state shall have the right to grant any 
further powers to, alter, limit or restrain any of the powers vested in, any such 
literary institution, as shall be judged necessary to promote the best interests 
thereof, 

History and purpose of article. - See 
Sawyer Y. Gilmore, 109 Me. 169, 83 A. 673 

Diffusion of education is for benefit of 
people.-See note to art. 4, part :J, § 1. 

This article is mandatory not prohib·· 
itory. Opinion of the Justices, 68 Me. 582; 
Sawyer v. Gilmore, 109 Me. 169, 83 A. 6n. 

It imposes duties upon the legislature. 
It is affirmative, not negative in its char­
acter. The legislature cannot avoid the dis­
charge of this duty. It cannot conftilu·­
tionaIly absoh-e the towns from making at 
their own expense suitable provision for 
this primary and indispensable foundation 
of all good government. The legislature 
are by proper enactments to require the 
towns to make suitable provision for the 
support of public schools, and the towns 
are, at their own expense, to' comply with 
those enactments. Neither can escape from 
the performance of their several and re­
spective obligations. Opinion of the Jus­
tices, 68 Me. 582. See Sawyer v. Gilmore, 
109 Me. 169, 83 A. 673. 

Control of schools and suitability of 
provisions for their support fixed by legis­
lature. -- The general control of schools, 
and the determination of what shall be a 
suitable provision by the towns for their 
support, is to be fixed by legislative enact­
ment. Opinion of the Justices, 68 Me. 582. 

And legislature to determine what is 
"suitable" provision. - The legislature is 
"authorized" and it is "their duty to re­
quire" the several towns to provide for the 
support of common schools. But the ex­
tent of the requirement is left wholly to 
the discretion of the legislature, because 
their duty is to require the several towns 
to make "suitable" provision. vVhO' is to' 
determine what is suitable? Clearly the 
legislature itself. "Suitable" is an elastic 
and varying term, dependent upon the 

necessities of changing times. What the 
legislature might deem to be suitable and 
therefore necessary under some condi­
tions, they might deem unnecessary under 
others. The amount which the towns ought 
to raise would depend largely upon the 
amounts available to them from other 
sources, and as these other sources in­
crease the local sources can properly di­
minish. Sawyer v. Gilmore, 109 Me. 169. 
83 A. 673. 

A "suitable provision" must be one gen­
eral in its character, and having regard to 
all the people of the state, in the aggregate. 
A "suitable provision" is not necessarily 
a sufficient provision. Opinion of the Jus­
tices, 68 Me. 582. 

A sufficient provision must be one ade­
quate to meet the educational demands of 
the people. The legislature may supple­
ment what is a suitable provision by add­
ing thereto what will make it a sufticient 
one. Opinion of the Justices, 68 Me. 582. 

General tax may be assessed for school 
purposes.-The legislature has authority 
under the constitution to assess a general 
tax upon the property of the state for the 
purpose of distribution under "An act to 
establish the school mill fund for the sup­
port of common schools." Opinion of the 
Justices, 68 Me. 582. 

This article furnishes ample ground for 
the exercise of legislative power to assess 
a general tax upon the property of the 
entire state, for the purposes of distribu­
tion for the support of the common 
schools. Sawyer v. Gilmore, 109 Me. 169, 
83 A. 673. 

Quoted in Shaw v. Small, 124 Me. 36, 
125 A. 496. 

Cited in Burkett v. Youngs, 135 Me. 459, 
199 A. 619. 

ARTICLE IX. 

GENERAL PROVISIONS. 

§ 1. Oaths and affirmation of office.-Every person elected or appointed 
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to either of the places or offices provided in this constitution, and every person 
elected, appointed, or commissioned to any judicial, executive, military or other 
office under this state, shall, before he enter on the discharge of the duties of his 
place or office, take and subscribe the following oath or affirmation: "I, ....... . 
do swear, that 1 will support the Constitution of the United States and of this 
State, so long as I shall continue a citizen thereof. So help me God." 

"I ........ do swear, that I will faithfully discharge, to the best of my abilities, 
the duties incumbent on me as .......... according to the Constitution and the 
laws of the State. So help me God." Pro7/ided, that an affirmation in the above 
forms may be substituted, when the person shall he conscientiously scrupulous 
of taking and subscribing an oath. 

The oaths or affirmations shall be taken and subscribed by the governor and 
counsellors before the presiding officer of the senate, in the presence of both 
houses of the legislature, and by the senators and representatives before the gov­
ernor and council, and by the residue of said officers before such persons as shall 
be prescribed by the legislature; and whenever the governor or any counsellor 
shall not he able to attend during the session of the legislature to take and sub­
scribe said oaths or affirmations, such oaths or affirmations may be taken and 
subscribed in the recess of the legislature hefore any justice of the supreme 
judicial court. 

Oaths to be subscribed.-The constitu­
tion requires not only that the oaths of of­
fice shall be taken, but tllat they also shall 
be subscribed, before the person commis­
sioned shall enter upon the discharge of 
his duties. Chapman v. Shaw, 3 Me. 372. 

President of senate may act as governor 
without taking additional oath. - Sec note 
to art. fi, part 1, § 14. 

Oaths to legislators may be adminis­
tered in any number.-It is not provided, 
either in the constitution or by statute, 
that a less number than a quorum of the 
senate or house of representatives shall 
not be qualified. The quaiifying oaths 

under the constitution or statute may be 
administered to the members elect of 
either branch in any number. Opinion of 
the Justices, 70 Me. 570. 

Magistrate may administer oath in ab­
sence of governor and counci1.-If there is 
no governor and council, or, heing a gov­
ernor and council, they refuse to adminis­
ter the oath 10 one representative or to all, 
it Jllay be taken before a magistrate au­
thorized to administer oaths. Opinion of 
lhe Justices, 70 Me. 570. 

Quoted in Shawmut Mfg. Co. v. Benton, 
12:) Me. 121, 122 A. 49. 

§ 2. Incompatible offices,-No person holding the office of justice of the 
supreme judicial court, or of any inferior court, attorney general, county attorney, 
treasurer of the state, adjutant general, judge of probate, register of probate, 
register of deeds, sheriffs or their deputies, clerks of the judicial courts, shall be 
a member of the legislature; and any person holding either of the foregoing offices, 
elected to, and accepting a seat in the Congress of the United States, shall thereby 
vacate said office; and no person shall be capable of holding or exercising at the 
same time within this state, more than one of the offices before mentioned. 

Trial justice or justice of peace not jus­
tice of inferior court. - A trial justice 
or a justice of the peace and quorum is not 
to be considered a justice of an i'1ferior 
court, under the provisions of this section. 
Opinion of the Justices, 6el Me. 582. 

Thus, a register of deeds can properly 
be commissioned by the governor as a trial 
justice or a justice of the peace and quo­
rum. Opinion of the Justices, GS Me. 582. 

The office of a judge of a municipal 
court would be vacated by the incumbent 
taking a seat as a member of the legisla­
ture, and his authority as a judge de jure 
would cease; still, if he con tinned peace-

ahly to act under his commission and to 
exercise the functions of a judge, with the 
usual insignia of his office, he would he 
an officer de facto, and with reference to 
the public and third persons, his acts, in­
cluding judgments rendered by him in 
cases within the jurisdiction of the court, 
would be valid. But he might be removed 
upon information filed against him in be­
half of the state. vVoodsic1e v. Wagg, 71 
Me. 207. 

Justices of supreme or superior courts 
cannot be members of inferior court. - A 
justice of the supreme judicial court can 
hold no other office, judicial or otherwise 
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(that of justice of the peace excepted). He 
cannot constitutionally be a member of an 
inferior court. Nor can a justice of d supe­
rior court, which is an inferior court in the 
constitutional sense, be a member of allY 
other inferior court, for he would then be 
holding "more than one of the offices" 
mentioned in the prohibitory clause Gf this 
section. Curtis v. Cornish, 109 Me. 38~, 84 
A. 799. 

Ann statute so making them is invalid.-

A statute which provides for the creation 
of a special tribunal to be composed of 
justices of the supreme judicial or superior 
courts. 01" both, for inquiry into alleged 
corrupt practices in elections, is held to be 
unconstitutional and void. Curtis v. Cor­
nish, 109 Me. 384, 84 A. 799. 

Cited in Marshall v. State, 10;; Me. 103, 
72 A. 873; Grindle v. Bunker, 115 Me. 108, 
98 A. 6a. 

§ 3. Commissions.-All commissions shall be in the name of the state, 
signed by the governor, attested by the secretary or his deputy and have the seal 
of the state thereto affixed. 

§ 4. Adjournment of elections.-And in case the elections, required by 
this constitution on the first Wednesday of January biennially, by the two houses 
of the legislature, shall not be completed on that day, the same may be adjourned 
from day to day, until completed, in the following order: the vacancies in the 
senate shall first be filled; the governor shall then be elected, if there be no choice 
by the people; and afterwards the two houses shal1 elect the council. 

This section amended by amendment., 
V, VIII, XXIII. 

§ 5. Removal by impeachment or address.-Every person holding any 
civil office under this state, may be removed by impeachment, for misdemeanor 
in office; and every person holding any office, may be removed by the governor 
with the advice of the council, on the address of both branches of the legislature. 
But before such address shall pass either house, the causes of removal shall be 
stated and entered on the journal of the house in which it originated. and a copy 
thereof served on the person in office, that he may be admitted to a hearing in his 
defence. 

Address proceedings constitute constitu­
tional trial.-The address proceedings orig­
inated and conducted under this section 
are a constitutional trial by a coordinate 
department of the government, the legis­
lature acting as a constitutional tribunal 
and limited in authority only by the lan­
guage of this section. Moulton v. Scully, 
111 Me. 428, 89 A. !lH. 

Referendum amendment did not affect 
this section.-This section remains unre­
pealed and unamended. The referendum 
amendment (see art. ~, part 3, § 16, et 
seq.) did not refer to it and did not affect 
it. Moulton Y. SculIy, 111 Me. 428, 89 A. 
944. 

Resolution in address proceedings is not 
legislative act. - The resolution which is 
the first step in address proceedings is 
passed by the legislature in no sense as 
a legislative act, as a law nor as a pro­
posed law, but is rather in the nature of 
a complaint in a criminal proceeding. It 
is the first step in setting in motion the 
machinery of removal, and in the exercise 
of an extraordinary power conferred up­
on one of the three great departments of 
government, hut entirely apart from the 

ordinary powers of legislation as such. 
Moulton v. Scully, 111 Me. 428, 8!l A. 944. 

And it becomes effective on its adop­
tion.-The power of the legislature to rec­
ommend the removal of a public officer 
hy address still abides unsllOrn, as it has 
existed since the adoption of our consti­
tution in 1820; this important safeguard of 
public welfare was neither repealed nor 
abridged by the adoption of the initiative 
and referendum. and therefore the resolve 
in such a case becomes effective upon its 
adoption. Moulton v. Scully, 111 Me. 428, 
89 A. 944. 

Governor cannot remove judicial officer 
except on address.--The governor has no 
authority, either alone or with the advice 
of the council, to remove a judicial officer 
whose term of office is fixed, except "on 
the address of both branches of the legis­
lature." , State v. Harmon. 115 Me. 268, 98 
A. ROt. 

By this provision the legislature in ad­
dress proceedings is required to do three 
things: (1) state the causes of removal and 
enter them upon the journal; (2) serve 
notice on the person in office; and (3) ad­
mit him to a hearing. Otherwise than this 
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there is no limitation upon the power of 
the legislature in the conduct and deter­
mination of t11e:;e proceedings. Moulton 
v. Scully, 111 Me. ·128, 89 A. 9H. 

And this section requires the assign­
ment of causes, notice and hearing as juris­
dictional facts. Moulton v. Scully, J 11 Me. 
428, 89 A. 944. 

Accordingly, the causes stated must be 
legal causes. The causes contemplated by 
the constitution can be neither trivial nor 
capricious. They 11lust be such as specially 
relate to an(l affect the administration of 
the office, and must be restricted to some­
thing of a substantial nature directly af­
fecting the rigMs and interests of the pub­
lic. They must be causes attaching to the 
qualifications of the officer, or his per­
formance of his duties, showing that he 
is not a fit or proper person to hold the 
office. Moulton v. Scully, 111 )'le. 428, 89 
A. 941. 

And it must appear that the notice re­
quired is reasonable. 110ulto11 v. Scully, 
111 1f<:. 42R, 89 A. 041. 

But it is not incumbent on the legisla­
ture to observe the same particularity re­
quired in an indictment. l\f oulton y. Scully, 
111 Me. ·128, sn A. (JH. 

And when legal causes are stated and 
entered upon the journal, there the con­
stitutional limitation ends, and the legisla­
tive prerogative begins. so far as a state­
ment of caw,es is concerned: and, having 
acquired jurisdiction, the legislature may 
file further specification:- or not as it may 
see fit. Moulton v. Scully, 111 ]I.1e. 428. 
89 A. 941. 

And matters of procedure, etc., left to 
discretion of legislature.--Tn address pro­
ceedings. as a matter of constitutional in­
terpretation, after the legislature has 
properly observed the jurisdictional facts 
and thereby acquired jurisdiction of the 
case, all matters of procedure, specifica­
tion and detail are left necessarily to the 

discretion of the legislature, as acts of 
sovereign power, as no other way has 
been prescribed by the constitution. It 
could not originate in the courts, nor are 
the courts given either original or appel­
late jurisdiction. It must be initiated by 
the legislature; be tried by the legislature; 
and determined by the legislature. Moul­
ton v. Scully, 111 Me. 428, 8a A. 944. 

For the legislature, when it has once 
acquired jurisdiction, is supreme. Moulton 
v. Scully, 111 Me. 428, 89 A. 944. 

Nonfeasance of sheriff constitutes charge 
of unfitness. - Nonfeasance specially re­
lates to and affects the administration of 
the office of sheriff, and is of a substantial 
nature directly affecting tile rights and 
interests of the public; and, as such non­
feasance is punishable by fine or imprison­
ment, it manifestly constitutes a charge of 
unfitness to hold office. Moulton v. Scully, 
111 Me. ·J2R, sa A. 041. See now § 10 of 
this article and note, re removal of sher­
iffs. 

Officers may be removed by address for 
official misconduct. - The contention that 
the removal of officers by address under 
this section did not contemplate the re­
mo\-al of the officer for official misconduct 
is untenable. \Vhcre this question has been 
passed upon by the courts, it has been 
held by all the authorities that the re­
moval of offlcers by impeachment for mis­
conduct in office was not an exclusive 
method, but concurrent \vith other meth­
ods of removal which might be provided 
for the same cause. Moulton v. Scully, 111 
Me. 428, 89 A. ()44. 

Procedure for attacking constitutionality 
of removal by supreme court justice by 
address.-See Ex parte Davis, 41 Me. :18. 

Quoted in Opinion of the Justices, 72 
Me. 542. 

Stated in State v. Leach, GO Me. 58. 
Cited in Opinion of the Justices, 125 

:\T e. ;'29. 133 A. 26:3. 

§ 6. Tenure of office.-'fhe tenure of all offices, which are not or shall not 
be otherwise provided for, shall be during the pleasure of the governor and council. 

Where appointment made by governor pleasure. The tenure may be at the 
and council power of removal is not in pleasure of the governor alone, when he 
former alone. - The power of removal has the appointing power without advice 
where the appointment is by the governor or consent of his council. The cases "other­
with the advice and consent of the coun- wise provided for" are those where the ap­
cil, is not conferred by the constitution on pointing power is yested in the governor 
the governor. Opinion of the Justices, 72 alone, and the power of removal, being an 
Me. 542. incident to that of appointment, is in his 

But he has such power where tenure is hands. Opinion of the Justices, 72 Me. 
during his pleasure alone. - The general 542. 
rule is that appointments are by the gov- The removal of a sheriff is not governed 
ernor with the advice and consent of the by this section, because the tenure of his 
council, and the tenure is during their office is "otherwise provided for" in § 10 
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of this article. Opinion of the Justices, 125 
Me. 529, 133 A. 265. 

Applied in Morrison v. McDonald, 21 
Me. 550. 

§ 7. Valuation of property.-While the public expenses shall be assessed 
on polls and estates, a general valuation shall be taken at least once in ten years. 

This section and § 8 of this article must regularly recurring expenses, while § 8, 
be construed together, to determine their manifestly refers to the same class of 
scope and extent. State v. Hamlin, 86 Me. general taxes, provides for an equal ap-
495, 30 A. 76. portionment and assessment according to 

This section and § 8 not applicable to value. State v. Hamlin, 86 Me. 495, 30 A. 
special or occasional tax.-It is clear that 76. 
this section and § 8 contemplate only the The expenses for which assessments are 
general, constantly recurring assessment to be made shall be public; those apper­
upon the same property, and do not in- taining to the public service. No authority 
elude occasional. exceptional and special is given, either expressly or by implica­
subjects and modes of taxation. State v. tion, to assess for merely private pur­
Hamlin, 86 Me. 495, 30 A. 76; Opinion of poses; as to give away, or to loan to in-
the Justices, 133 Me. 525, 178 A. 820. dividuals. Brewer Brick Co. v. Brewer, 

By its terms, this section necessarily im- 62 Me. 62. 
plies a periodical and regularly recurring History of section.-See State v. Ham-
assessment of predetermined amounts, pro- lin, 86 Me. 495, 30 A. 76. 
portioned to the entire estates within the Quoted in Auburn v. Paul, 84 Me. 212, 
taxed district, to meet continuing and 24 A. 817. 

§ 8. Taxes apportioned and assessed according to valuation; levy 
on intangibles.-All taxes upon real and personal estate, assessed by authority 
of this state, shall be apportioned and assessed equally, according to the just value 
thereof; but the legislature shall have power to levy a tax upon intangible per­
sonal property at such rate as it deems wise and equitable without regard to the 
rate applied to other classes of property. 

Cross references. - See note to § 7 of 
this article, re these two sections con­
strued together and not applicable to spe­
cial or occasional taxes; note to R. S., c. 
16, § 22, re applicability of this section to 
potato tax. 

This section amended by amendments 
XVII, XXXVI. 

History of section.-See State v. Ham­
lin, 86 Me. 495, 30 A. 76. 

The only limitation upon the exercise of 
the legislative power of taxation in this 
state appears in this section. Opinion of 
the Justices, 141 Me. 442, 42 A. (2d) 47. 

The purpose of this constitutional pro­
vision is to equalize public burdens and 
not to assume those of individuals. Auburn 
v. Paul, 84 Me. 212, 24 A. 817. 

And a property tax must clearly be 
levied in conformity with this section. 
State v. Vahlsing, Inc., 147 Me. 417, 88 
A. (2d) 144. 

Constitution does not authorize unequal 
apportionment and assessment without ref­
erence to just value.-The very idea of tax­
ation implies an equal apportionment and 
assessment upon all property, real and per­
sonal, "according to its just value." It 
cannot for a moment be admitted that the 
constitution authorizes an unequal appor­
tionment and assessment upon real and per­
sonal estate, without any reference to its 

"just value." Brewer Brick Co. v. Brewer, 
62 Me. 62. 

The principle equality is cardinal in tax­
ation. It requires a fair and equitable dis­
tribution so that each taxpayer shall con­
tribute in proportion to his property. Uni­
formity in taxing implies equality in the 
burden of taxation, and this equality of 
burden cannot exist without uniformity in 
the mode of the assessment, as well as in 
the rate of taxation. Shawmut Mfg. Co. 
v. Benton, 123 Me. 121, 122 A. 49. 

Equality and uniformity are the cardi­
nal principles to be observed in tax levies. 
Spear v. Bath, 125 Me. 27, 130 A. 507. 

Where it is impossible to secure both the 
standards of the true value and the uni­
formity and equality required by law the 
latter requirement is to be preferred as the 
just and ultimate purpose of the law. 
Spear v. Bath, 12" Me. 27, 130 A. 507. 

There are two ways in which a taxpayer 
may be wronged in the levying of taxes: 
he may be assessed on an excessive valua­
tion, or he may be taxed on the basis of 
the just value of his property, while, by 
scheme of the taxing officers, the other 
property, in like situation, in the same ju­
risdiction is assessed at less than the just 
value thereof. \Vhen this is done, the cen­
tral principle of equality, both in respect 
to the subject matter and the ratio of taxa-



Vol. 1 CONSTITUTION OF MAINE eXI 

tion, is disregarded. Shawmut Mfg. Co. v. 
Benton, 123 Me. 1:~1, 122 A. 49. 

The requirement of this section is not 
that all property shall be assessed, but that 
whatever is assessed sha1! be apportioned 
and assessed equally. Portland v. Portland 
Water Co., 67 Me. 135. 

This provision simply requires that any 
tax which shall be lawfully imposed upon 
any kind or class of real or personal prop­
erty shall be apportioned and assessed up­
on all such property equally, etc. It does 
not require the legislature to impose taxes 
upon all the real and personal property 
within the state of whatever use applied. 
Opinion of the Justices, 102 Me. 527, 66 
A. 726; Opinion of the Justices, 133 Me. 
525, 178 A. 820. 

As to taxes upon real and personal estate 
in general, it has long been accepted that 
this provision of the constitution does not 
require the legislature to impose taxes up­
on all property within the state but only 
that any tax which shall be lawfully im­
posed upon any kind or class of real or 
personal property shall be apportioned and 
assessed upon all such property equally. 
Exception by amendment only is that taxes 
levied on tangible and intangible personal 
property may vary as to rate. Opinion of 
the Justices, 141 Me. 442, 42 A. (2d) 47. 

The legislature may determine the 
amount of taxation and select the objects. 
They may exempt by general and uniform 
laws certain descriptions of property from 
taxation, and lay the burden of supporting 
government elsewhere. Brewer Brick Co. 
v. Brewer, 62 Me. G2. 

I t is for the legislature to determine 
what property, real and personal, shall be 
subject to, and what shall he exempted 
from, taxation. Brewer Brick Co. v. 
Brewer, 62 Me. 62; Opinion of the J us­
tices, 102 Me. 527, 66 A. 726; Opinion of 
the Justices, 133 Me. 5:Z,), 178 A. 8:20; 
Opinion of the Justices, 1 H Me. 442, 43 A. 
(3d) 47. 

But it must be uniform and equal upon 
valuations made.-\Vhile there are no lim­
its in the amount of taxation for public 
purposes, nor in the subject matter npon 
which it may he imposed, the requirement 
that it shall be uniform and equal upon the 
valuations made is universal. Brewer Brick 
Co. v. Brewer, 62 Me. 62. 

Rate of tax must be same throu/1:hout 
state and locality considered only as it af­
fects value.--The apportionment and as­
sessment each must h(' equal throughout 
the whole state. The criterion established, 
and hence the only criterion to be applied, 
is the "just value" of the land wherever 
situated. The only permissible variation 
of the amount of the tax is that resulting 

from the difference in value. The rate 
must be the same everywhere. Locality 
can be considered only so far as it affects 
value. Opinion of the Justices, 97 Me. 595, 
55 A. 827. 

All taxes assessed upon real and per­
sonal property by the state must be as­
sessed on all of the property in the state 
on an equal basis while this provision 
of the constitution remains unchanged. 
Opinion of the Justices, 146 Me. 239, 80 
A. (2d) 421. 

Thus, greater rate cannot be established 
on lands outside municipalities than on 
those within.-In levying a state tax, the 
legislature is prohibited by this section 
from fixing a higher rate of taxation upon 
lands outside of incorporated cities, towns 
and plantations than the rate upon lands 
within such municipalities. Opinion of the 
Justices, 97 Me. 595, 55 A. 827; Opinion 
of the Justices, 146 Me. 230, 80 A. (2J) 
421. 

The command of this section is absolute 
and comprehensive. No exception is al­
lowed for the locality of the land whether 
within or without any particular subdivi­
sions of the state's territory. The legisla­
ture can no more discriminate in the rate 
of taxation between incorporateu and lln­
incorporateu territory, than it can between 
different sections of incorporated territory. 
Opinion of the Justices, 97 Me. 5%, 55 A. 
f):2j', 

The legislature has no option, if it de­
sires that the property in the unorganized 
territory of the state shall continue to con­
tribute to the cost of government, or to 
the maintenance of schools, except to con­
tinue to tax all the property within the 
state. not exempt from taxation, at a uni­
form rate, according to its just value. 
Opinion of the Justices, 146 Me. 230, 80 A. 
(:~cl) -+21. 

But tax need not benefit all people in 
equal degree.-Tn order that taxation may 
he e(j\;al anu uniform in the constitutional 
sense, it is not necessary that the benefits 
arising therefrom shoulu be enjoyed by 
all the people in equal degree nor that 
each one of the people should participate 
in each particular benefit. Laws must be 
general in their character and the bene­
fits must affect different people differently. 
This is due to difference in situation. Saw­
yer v. Gilmore, 109 Me. 169, 83 A. 673. 
o And inequality of distribution is not fa­
tal.-Inequality of assessment is necessa­
rily fatal, inequality of distribution is not, 
provided the purpose be the public wel­
fare. Sawyer v. Gilmore, 109 Me. 169, 8~ 
A. 67~. 

Power to determine what property taxed 
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cannot be transferred to municipality.-The 
legislature cannot constitutionally transfer 
to municipal corporations the power of de­
termining upon what property, real or per­
sonal, taxes shall and upon what they shall 
not be imposed. Brewer Brick Co. v. 
Brewer, 62 Me. 62. 

And statutes authorizing town to deter­
mine exemptions for manufacturing COl'pO­
rations are void. - Statutes assuming to 
delegate to towns the pO'Ner of determin­
ing whether or not certain manufacturing 
corporations therein shall be exempted 
from taxation are unconstitutional and void. 
Farnsworth Co. v. Lisbon, 62 Me. 451. 

As is vote of town to exempt property 
of such corporations.-The vote of a town 
to exempt from the payment of taxes for 
a certain period manufacturing establish­
ments to be erected therein is void, be­
cause the legislation purporting to au­
thorize such municipal action is unconsti­
tutional. Brewer Brick Co. v. Brewer, 62 
Me. 62. 

But legislature may authorize town to 
exempt property of water company in re­
turn for free water.-It is within the con­
stitutional authority of the legislature to 
empower a city council to exempt from 
taxation for a term of years property be­
longing to a water company, in considera­
tion of an undertaking and agreement by 
the company to furnish, free of cost to 
the city, a supply of water for its pub­
lic and municipal purposes. Portland v. 
Portland Water Co., 67 Me. Vl5. 

And town may contract to pay such 
company an amount equal to tax for wa­
ter supplied.-A municipality may make a 
valid contract with a water company, 
wherein, in consideration of the contract 
of the company to furnish a supply of wa­
ter for municipal purposes, it agrees to 
pay therefor, in addition to a specified 
sum of money, another slim each year 
equal to the amount of tax for that year 
assessed against the company, provided 
that the consideration for this agreement 
upon the part of the municipality is rea­
sonably adequate. Maine vVater Co. v. 
\Vaterville, 93 Me. 586, 45 A. SJO; Milo 
Water Co. v. Milo, 133 Me. c1, 173 A. 152. 

One portion of the real estate of a town 
cannot be burdened with a tax from which 
the remainder is exempt. Dyar v. Farm­
ington Village Corp., 70 Me. 515. 

The objection to a tax upon one por­
tion only of the real estate of a town lies 
deeper than to the ways or means or agen­
cies by which it is to be imposed. It rests 
upon the want of constitutional power in 
the legislature, through any agencies, or 
by any means, to create such an inequal­
ity of taxation. Such a power would be 

the full equivalent of a power to confis­
cate. Dyar v. Farmington Village Corp., 
70 Me. 515. 

A legislative act, authorizing a village 
corporation to levy a local tax upon the 
real estate of its municipality for public 
purposes-thus imposing a local tax for 
general and public purposes upon the real 
estate of one part of a town, leaving the 
other part un taxed-transcends the power 
of the legislature, and is unconstitutional 
and void. Dyar v. Farmington Village 
Corp., 70 Me. 515. 

And this provision not evaded by de­
claring territory taxed a corporation.-The 
constitutional provision requiring equality 
cannot be evaded by first declaring the 
territory, on which an additional tax is to 
be laid, a corporation. Dyar v. Farming­
ton Village Corp., 70 Me. 515. 

No importance should be attached to 
the fact that the community or territory to 
be taxed is first created into a territorial 
corporation for some local purpose; as, for 
instance, to provide the means of extin­
guishing fires and establishing a local po­
lice. So long as it remains a component 
part of the town, and remains liable to tax­
ation for all purposes for which the remain­
der of the town is taxed, it cannot be sep­
arately taxed for another public purpose. 
Dyar v. Farmington Viilage Corp., 70 Me. 
515. 

But such special taxation must not be 
confounded with a distribution of the pub­
lic burdens. Such a distribution has al­
\vays existed. County expenses are dis­
tributed among the several counties; town 
expenses among the several towns; and a 
portion of the expenses of our public 
schools among the several school districts. 
But there are no exemptions. All are bur­
dened alike and by the same public laws. 
And, although such a distribution creates 
temporary inequalities of taxation, these 
differences ultimately adjust themselves, 
and that degree of equality which the con­
stitution contemplates is obtained. Dyar 
v. Farmington Village Corp., 70 Me. 515. 

For public purposes, the state may be 
divided into districts and the public bur­
dens distributed among them. And for lo­
cal purposes these public districts may be 
again divided and separately assessed for 
local improvements. Dyar v. Farmington 
Village Corp., 70 Me. 515. 

But one public district cannot be created 
within another, nor be allowed to overlap 
another, so that for the same public pur­
pose, or for any other public purposes, one 
portion of the real estate is taxed twice, 
while the remainder is taxed only once; 
and local assessments for local improve-
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men b; cannot· he laicl upon tilt basi, of 
valuation alone, without regarcl to benchts. 
Dyar v. Farmingtoll Village Corp., 70 Me. 
;3] 5. 

Costs of public utility may be assessed 
according to benefits bestowed. ~S0l11C oh~ 
jccb of taxation that arc of public utility 
also ujJeralC to besto\Y sun1e peculiar and 
special bl'l1C I-it upon partinllu interests: 
and. so far as this benctit is special and 
beyond an(l apart irom that enjoyed by the 
COl1ll11Unity in general, and by the recipient 
as a l1lemblT thereof, it is I)Ot a public 
\York or jlurp(hC that 1l1W;t be pruyided for 
from tIl(> public rCH'JlUeS or taxes, that the 
ccllhtitution ,ll'clares shall be ;bSl'SSC'\ on 
pruperty "e'lually, according to the just 
\'allll' thereof:" but it may be charged to or 
a~:-.c~::.('d l:pOl1 intcrt'st:-:., according to the 
iJenelits bestOlyeci. ;\uburn Y. Patti, 8. :-le. 
:21:2, :2~ A. ~1~. 

When the benefit and burden are reason­
ably proportionate, the constitutional re­
quirement is satisfied. Hamilton v. Port-
1and llicr ~irc IJist.. L~ZO ~1 c. 1.), 11:~ .i\. 
~:;(i. Sec I"':cllcy \-. DnlnS\vick Sehoul 
Dist., J:\-J- :-le. -J-I-l, 18, A. ,0;1. 

Thus landowner may be required to con­
tribute sum equal to increased value of 
land due to special benefits given.-'\ land­
O\nlCr may he requirc([ to contribute to­
\Y;(j-ds the cost of a public \york a sum 
eql'al to till' iucreased yallle of his property 
1)\, n~~~:-;Oll of peculiar and ~pccial bene[lts 
tl;erc b,c gin~l1, in addition to those bestowed 
'ctpon him in C01l1mon with the general 
pi1i>lic. _-\uIJlJrtl \'. Panl, Rl .'Ill'. 21:2, 31 A. 
~ 1 j. 

It has been said that the term "just 
value" is the equivalent of "correct," "hon­
est," or "true" value. It has been lleld that 
"market \Calne" is the e'luivalcnt of "real 
\';!ine," an(l "\Calue" is said to be synCl11Y­
mOllS \yitL "market \-alne." Such being the 
ca"l' it is ,liHlcnlt to concei\-e of any sub~ 
sl;tllti;cl clitfcccllce in the \yonls "vallle," 
"jlht \:l1ue" and "market value." S\vcel, 
r;lC. \c. Aullllrt). 1 :11 :-1e. :2S. ISO A. S03. 

Value of realty measured by price nor­
mal purchaser would pay.--In an appraisal 
for tax purp{):--c:-:, due.' consideration 111USt 

be gi\-cn to all the nses to wllich such prop~ 
crty may he put inc an O\\ller. Its value is 
measured 1)\- (i1'.' highest price that a nor­
mal [lUrch;lscr, not 111)(ler peculiar compul­
sion, \\ill pay ior it. [t is \vhat it \yill bring 
at a fair public ,ale, \\hcn one party wishes 
to ,ell amI anothl'1' to buy. S\\ee!, Inc. Y. 

AuiJurn, 1::-1- .\1('. 2S, It':O A. HO:,. 
And is not based on temporary or ex­

traordinary conditions.~-Asscssors are not 
,,1>1igc,1 to fo 11 0\\' the fleetinp;, speculative 
fancy of the 1110111ent: they should reco'<­
llizc that the true \'alue of a fixed asset 

1 :\f-H 

such as real estate is fairly constant and 
must he gauged by conditions not tempo­
rary and extraordinary, but hy those which 
o\'er a period of time \\Cill be regarded as 
measurahly stahle. Violent fluctuations in 
municipal income are not desirahle, and 
a,sessors, in listing values, may, to a cer­
tain extent, clisregard the excesses of a 
boom as \yell as the despair uf a depn"s­
s;on. If, during a time of crisis, it is im­
possihle to determine the true \\'orth of 
real estate by reference to the price \\'hic11 
such property \\i11 hring in the market. 
resort may be had to other factors. Sweet, 
Inc. Y. Auburn, 1:1-1- Me. :ZK, lAO _-\. tlO::. 

A taxpayer has no grievance when it is 
shown that all property in the taxing dis­
trict is assessed on the same basis. If the 
appraisement of all estates in the district 
is uniform and equal, though magnified, 
an al)atc1l1ent \\Could produce not equality 
ilut incquality. Spear v. Bath, 125 Me. 
:C;, 130 A .. ,07. 

Only taxpayer whose property is taxed 
at 100% of its value can complain lower 
taxes to others.-T t is the taxpayer \I-hose 
property alone is taxed at 100 per cent 
of its true value who is entitled to ha\Ce 
his assessment reduced to the percentage 
Ol that yalue at which others arc taxed 
",-en thougch this is a departure from the 
requirement of statute. And then only 
\\hen his claim of discrimination is sup­
ported hy something which in effect 
amounts to an intentional violation of the 
cssential principle of practical uniformity. 
Cumberland Cuunty Power & Light CO. Y. 

Hiram, 1 :Z.i :-Ie. 1 ::S, 1:31 A. ,i\l-J-. 
Tax on one commodity une1ual in com­

parison with tax on others is void.-To 
sillc,de out any particular species of prop­
erty, or any particular commodity, gaso­
line, internal combustion engine fuel or 
\yhat not and impose a property tax upon 
it t1l1c'Iual in comparison \\'ith the tax up­
on otiler commodities as to yalue \\'otl1,I 
I)e \'oicl. The equal apportionment and as­
sessment upon all real an,l personal estate 
required by our organic la\l' \yuJ:!c! he \-io­
bted. ()pilli<ln of the Justices, 1:2:: ~[e. 

':;,3, J21 _\. DO:? 
This section does not prohibit the legis­

lature from imposing other taxes than those 
on real and personal property. The legis­
lature is kft free to impose other taxes, 
such as poll taxes, excise taxes, license 
taxes, etc. It ('an impose such taxes in ad­
dition to, or insteacl of, taxes on property. 
It can subject persons and corporations to 
both or either kinds of taxation, or exempt 
them fro111 either kind. Ol'illi"l1 of the 
Justices, 102 ::V[e. ,-,:n, (io A. ;:W: Opinion 

And it does not apply to excise or license 
of the Justices, 133 :\fe. 525, 17S A. S20. 
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tax.-These constitutional provisions apply 
only to property taxes; they do not con­
trol the imposing of license or excise taxes. 
State v. Vahlsing, Inc., 147 Me. 417, 88 A. 
(2d) 144. See Opinion of the Justices, 
123 Me. 573, 121 A. 902. 

This provision marks the limitation of 
legislative power in the taxation of real 
and personal estate. But our constitution 
contains no provision limiting the legis­
lative imposition of excise taxes. Opin­
ion of the Justices, 123 Me. 573, 121 A. 
902. 

If, by the proper construction of an 
act, an act imposes a tax or excise upon a 
specific use of property it is clear that it 
is not within the limitation of this section 
and is in conformity with the constitution 
as settled by uniform practice since the or­
ganization of the government of the state. 
The uniformity required in a tax upon use 
or business is satisfied by its being as­
sessed upon all business of a like kind. 
State v. Western Union Tel. Co., 73 Me. 
518. 

An act which imposes an excise tax up­
on certain inheritances and devises, and 
conveyances, to take effect after the death 
of the grantor, is not a tax upon property 
within the meaning of this section, and 
does not conflict with any provision of 
the constitution of Maine. State v. Ham­
lin, 86 Me. 495, 30 A. 76. 

§ 9. Power of taxation not to 
legislature shall never, in any manner, 
tion. 

This section added by amendment XVII. 
Taxation is a sovereign right. As such 

it is an attribute of sovereignty. It is es­
sential to the existence of government. 
This right is so vital and so essential to 
the existence of government that the sus­
pension or surrender of the power of taxa­
tion by the legislature is expressly pro­
hibited by this section. Morris v. Goss, 
147 Me. 89, 83 A. (2d) 556. 

Under this section the state may never, 
in any manner, suspend or surrender the 
power of taxation. Dolloff v. Gardiner, 
148 Me. 176, 91 A. (2d) 320. 

Exemption statute cannot be made ex­
empt from right of change or repeal.-No 
matter what words the legislature uses, or 

And legislature to adopt mode of deter­
mining amount of such taxes.-The legis­
lature can adopt such mode, measure or 
rule as it deems best for determining the 
amount of an encise or license tax to be 
imposed, so that it applies equally to all 
persons and corporations subject to the 
tax. It may make the amount depend on 
the capital employed, the gross earnings, 
or the net earnings, or upon some other 
element. Opinion of the Justices, 102 
Me. 527, 66 A. 726; Opinion of the Justices, 
133 Me. 525, 178 A. 820. 

An income tax is not a tax on property 
with the constitutional requirement that 
taxation on property shall be in proportion 
to its value. Opinion of the Justices, 133 
Me. 525, 178 A. 820. 

The legislature has the power to exempt 
all intangible property from taxation. 
Opinion of the Justices, 141 Me. 442, 42 
A. (2d) 47. 

Proposed taxes violating section.-See 
Opinion of the Justices, 118 Me. 503, 106 
A. 865. 

Applied in Keyes v. State, 121 Me. 306, 
117 A. 166. 

Quoted in Wheeler v. County Com'rs, 
88 Me. 174, 33 A. 983. 

Cited in Crabtree v. Ayer, 122 Me. 18, 
118 A. 790; Warren v. Norwood, 138 Me. 
180, 24 A. (2d) 229. 

be surrendered or suspended.-The 
suspend or surrender the power of taxa-

what attempts it makes to pass an exemp­
tion statute without the right to change or 
repeal it, it cannot bind itself so as to 
prevent a future change or repeal. The 
constitution would make the part which 
attempts the prevention of a change or 
repeal, a nullity. Greaves v. Houlton 
Water Co., 143 Me. 207, 59 A. (2d) 217. 

An amendment to an act creating a 
water company, deeming that company a 
municipal corporation for purposes of taxa­
tion, does not violate this section. Greaves 
v. Houlton Water Co., 143 Me. 207, 59 A. 
(2d) 217. 

Stated in Frankfort v. Waldo Lumber 
Co., 128 Me. 1, 145 A. 241. 

§ 10. Election, tenure and removal of sheriffs.-Sheriffs shall be 
elected by the people of their respective counties, by a plurality of the votes given 
in on the second Monday of September, and shall hold their offices for two years 
from the first day of January next after their election, unless sooner removed as 
hereinafter provided. 

Whenever the governor and council upon complaint, due notice and hearing 
shall find that a sheriff is not faithfully or efficiently performing any duty imposed 
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upon him by law, the governor may remove stich sheriff frol11 office and with the 
advice and consent of the council appoint another sheriff in his place for the re­
mainder of the term for which such removed sheriff was elected. All vacancies 
in the office of sheriff, other than those caused by removal in the manner aforesaid 
shall be filled in the same manner as is provided in the case of judges and registers 
of probate. 

This section added by amendment IX as 
§ 9 and amended by amendment XXXVIII. 

Section does not preclude legislature 
from providing additional instrumentalities 
for enforcing laws.-This provision of the 
constitution does not in terms, nor by 
necessary implication, deprive the legis­
lature of the inherent legislative power to 
provide additional instrumentalities for the 
enforcement of the state laws in any part 
of the state. It does not unmistakably 
show an intention to entrust the enforce­
ment of the laws of the state exclusively 
to the sheriffs of the various counties, so 
that, if they neglect to enforce the laws, 
the laws cannot be enforced. On the con­
trary, the governor stiII has the constitu­
tional duty to "take care that the laws be 
faithfuIIy executed." The legislature stiII 
has the constitutional power to provide 
him with efficient instrumentalities for the 
performance of that duty. Gilmore v. 
Penobscot County, 107 Me. 345, 78 A. 
454. 

And aet authorizing appointment of 
special officers not invalid.-Neither an act 
authorizing the appointment by the gov­
ernor of special officers to enforce certain 
laws in any county, nor an act imposing 
upon the county the payment of the fees 
and expenses of such special officers in en­
forcing the laws in that county, violates 
any constitutional right of the county or 
its sheriff. Gilmore v. Penobscot County, 
107 Me. 345, 78 A. 454. 

Amendment providing for removal was 
validly adopted.-Amendment XXXVIII, 
which added to this section the provisions 
as to removal of sheriffs, was validly 
adopted as a part of the constitution. 
Opinion of the Justices, 125 Me. 529, 133 
A. 265. See FeIIows v. Eastman, 126 Me. 
147, 136 A. 810. 

Purpose of such amendment.-Prior to 
the adoption of amendment XXXVIII, the 
only method of removing unfaithful and in­
efficient slleriffs was by impeachment, if 
guilty of some misdemeanor in office, or 
by address under § 5 of this article which 
required a special session of the legisla­
ture, in case the cause occurred in the in­
terim between the regular sessions. It 
was, undoubtedly, to avoid this delay or 
expense that this amendment was pro­
posed. Opinion of the Justices, 125 Me. 
529, 133 A. 265. 

Amendment implies proceedings judicial 
in form and eharaeter.-The language of 
amendment XXXVIII clearly implies pro­
ceedings judicial in their form and char­
acter in that there is a "complaint," "due 
notice and hearing" and a finding. Opinion 
of the Justices, 125 Me. 529, 1:33 A. 265. 

And governor and council act quasi 
judicially.-The hearing and adjudging is 
hy the "governor and council." In so 
doing they are not performing an ordinary 
executive act, but a quasi judicial one. To 
hear and adjudge on complaint after due 
notice is a judicial function. The duty of 
the governor and council in hearing and 
adjudging under this amendment is unlike 
that imposed upon them under any other 
section of the constitution. It is sui 
generis. They have been constituted a 
special tribunal as triers of facts. While 
not a court in the ordinary meaning of 
the term, or judicial in the sense that its 
findings are in any manner subject to re­
view by the regularly constituted courts, 
up to and including the findings the pro­
ceedings are, at least, quasi judicial in 
their nature. The purely executive acts 
of removal and appointment follow. 
Opinion of the Justices, 125 Me. 529, 133 
A. 2G5. 

Removal must be preceded by adjudica­
tion.-The removal in case of a sheriff 
cannot be made, as under § 6 of this article, 
by the mere executive act of the appoint­
ment of a successor, but must be preceded 
by an adjudication. Opinion of the J us­
tices, 125 Me. 529, 133 A. 265. 

Governor and council constitute single 
tribunal.-Under this section the governor 
and council constitute a single tribunal for 
the hearing of complaints against sheriffs; 
and the governor has the power of voting, 
as a member of said tribunal, in the de­
termination of charges contained in said 
complaints. Opinion of the Justices, 125 
Me. 529, 133 A. 2G5. 

And governor has equal voice with coun­
cil.-From the language of amendment 
XXXVIII, the framers in proposing, and 
the people in adopting, must have intended 
that the governor, on whom alone the con­
stitution expressly imposes the duty of 
seeing that the laws of the state are "faith­
fully executed," and who receives his 
mandate direct from the people, should, at 
least, have an equal voice with his council 
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in determining whether there has been un­
faithfulness or inefficiency in the case of 
sheriffs. Opinion of the Justices, l:Z" J\Jc. 
529, 13:1 A. 265. 

And after finding adverse to sheriff gov­
ernor may remove without further action 
by council.-After complaint, due notice. 

hearing and a finding by the governor and 
council that a sheriff is not faithfully or 
efficiently performing the duties imposed 
upon him by la,v, the governor has the 
pOlyer of removal without further action 
by members of the council. Opinion of 
the Justices, J :?:, ~Ie. 529, 133 A. 2G5. 

§ 11. Election and vacancy in office of attorney general.-The at­
torney general shall he chosen biennially hy joint ballot of the senators and rep­
resentatiyes in convention. Vacancy in said office occurring when the legislature 
is 110t in session, may be filled hy appointment by the governor, with the advice 
and consent of the council. 

This section added by amendment IX 
as § 10 and amended by amendments 
XVIII, XXIII. 

The attorney general is a constitutional 
officer, and exercises common-law powers. 

\Vithee v. Lane & Libby Fisheries Co., 
120 Me. 121, 113 A. 22. 

The term of the attorney general expires 
when his successor is elected. Opinion oi 
the Justices, 70 Me. 570. 

§ 12. Voting by persons in military service for county officers.-But 
citizens of this state, absent therefrom in the military sen'ice of the United States, 
or of this state, and not in the regular army of the United States, heing otherwise 
qualifted electors, shall be allowed to vote for judges and registers of probate, 
sheriffs, and a1l other county officers, on tbe second l'\Jondav in September bien­
nially forever. And the votes shall be given at the same time and in the same 
manner, and the names of the several candidates shall he printed or written on 
the same hallots with those for governor, senators, and representatives, as pro­
vided in section four of article second of this constitution. 

This section added by amendment X as 
§ 11 and amended by amendment X XI 1I. 

§ 13. Bribery at elections.-The legislature may enact laws excluding 
from the right of suffrage, for a term not exceeding ten years, all persons con­
victed of hrihery at any election, or of voting at any election. under the influence 
of a bribe. 

Cross reference.-See R. S., c. 5, § J OD, 
re penalty. 

This section added by amendment XX. 

§ 14. State debt limit.-The credit of the state shall not be directly or in­
directly loaned in any case. The legislature shall not create any debt or debts, 
liability or liabilities, on behalf of the state, which shall singly. or in the aggregate, 
with previous dehts and liahilities hereafter incurred at anyone time, exceed two 
million dollars, except to suppress insurrection, to repel invasion, or for pur­
poses of vvar; and excepting also that whenever two-thirds of both houses shall 
deem it necessary, by proper enactment ratified by a majority of the electors vot­
ing thereon at a general or special election, the legislature may authorize the is­
suance of bonds on hehalf of the state at such times and in such amounts and for 
such purposes as approved hy such action; but this shall not be construed to rei er 
to any money that has heen, or may he deposited with this state hy the govern­
ment of the United States, or to any fund which the state shall hold in trnst for 
any Indian trihe. \Vhene\,er ratiftcation by the electors is essential to the Yalidity 
of bonds to he issued on behalf of the state, the question submitted to the electors 
shall be accompanied hy a statement setting forth the total amount 0 f lJOnds of 
the state outstanding and unpaid, the total amount of lJClIlds of the state authorized 
and unissued, and the total amount of bonds of the state contemplated to he i,;­
sued if the enactment suhmitted to the electors be ratified, 

This section amended by amendments 
XXXV, XU, XLII, XLIII, XLV, LV, 
LXVII, LXXV. 

Purpose of section.-Prior to this sec­
tion there \\'as no constitutional limitation 
to the power of the legislature to create 
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debts in behalf of the state. The general de­
sign "'as to provide a perpetual check 
against rashness or improvidence. "The 
credit of the state shall not be directly or 
indirectly loaned in any case." This in­
dicates the great purpose of the "ection. 
Opinion of the Justices, ,')3 Me. 58i'; Upin­
ion of the Justices, l~li :\1e. 18:1, 7!J ;\. (2d) 
75:3. 

History of section.-SC'e Opinion of the 
Justices, I-Hj Me. U\:),.0 A. (:Zd) ,5:3. 

Liabilities of an agency of the state, 
which must be ultimately discharged by 
the state, are liabilities of the state within 
the spirit, purpose, and true meaning of 
this section. To hole! otherwise would 
render the limitations imposed thereby 
meaningless. Opinion of the Justices, HG 
1\1e. 18:3, 79 :\. (2e!) • :,:3. 

The constitutional limitation on indebted­
ness cannot be evaded by making a pur­
chase in the guise of a lease. Opinion of 
the Justices, J.f(i ..\[e. 18:1, ,'D A. (.?d) 75:1. 

.-\ contract which obligates the state to 
pay money m-er a period of years for the 
pllrCllaSe of property, creates a liability. 
It makes 110 difference whether you call 
the payments the state is obligated to make 
rental or installments on thf' purchase 
price, the legal efIect is the same. Opinion 
of the Justices, ] -If) ..\[e. 18:3, 79 A. (2d) 
7G:1. 

Exception as to invasion and war re­
lates to duties of government.-The ex­
ception to this section, "to suppress in­
surrection, to repel invasion, or for pur­
poses of war," relates to the general duties 
of government. It authorizes the legis­
lature to create a debt, when necessary to 
discharge obligations arising under the 
constitution of the United States, or to 
protect its own citizens in the full enjoy­
ment of life, liberty and happiness. The 
debt must he created by the state. It must 
be to provide for the special objects dis­
tinctly set forth in the exception in this 
section and for none other, whenever the 
constitutional limit has already been ex­
ceeded. Opinion of the Justices, ,33 Me. 
587. 

And debt must be created by state.-It 
is not enough that a debt has been created 
by some corporation or individual for the 
"purposes of war." The authority is not 
given to create a debt to pay debts howso­
ever and by whomsoever created, though 
for purposes of war. The state must by 
its constituted authorities create the debt 
in its inception and for the purpose spe­
cially excepted from the g'eneral prohibition 

cxnr 

of this section. Opinion of the Justices, 
;33 1[e. Gill. 

\Vhatever the state in its corporate ca­
pacity expended, or whatever, if it were 
an individual, it would be bound to pay 
as a just debt for the purpo"es of war, 
1l1a\' be prcn'ided for by creating a debt ex­
ceeding in amount the constitutional limi­
tation. But a debt created by the legis­
lature for and on account of the state and 
on its credit differs most essentially from 
the assumption of a debt created by others 
and on their account and creelit. The con­
stitution authorizes under certain condi­
tions the former, but not the latter. 
Opinion of the Justices, .3:l .\[e. :'87. 

The exception looks to the present-in­
surrection, invasion or war as actually 
existing or impending. The existence of 
these conclitions alone give the legislature 
a right to create a debt exceeding in 
amount the constitutional limitation. The 
debt thus created must be to meet these 
exigencies, and not to pay the existing and 
outstanding liabilities of corporations or 
individuals. Opinion of the Justice,:, 53 
..\1('. ,3S7. 

Bond issue to refund earlier bonds is­
sued for purposes of war is war debt.-An 
issue of bonds which will ('x('('ecl the con­
stitutional limit ,:hould it he regarded as 
a new debt, \vhere such bone! issue is for 
the purpose of refunding an earlier isslle 
of bonds soon to mature, \\'hich was orig­
inally provided "for purpo,:cs of war." 
represents a war e!ebt of the state. The 
bonds to be issued will just as much rep­
resent the war debt as do the bonds to 
he retired. It \yill be a renewal and ex­
tension of the -bonded indebtedness of the 
state. Opinion of the Justices, 81 Me. 
(502, 103 A. :!Dl. 

Presumption of existence of facts neces­
sary to sustain bond issue.-There being 
nothing to the contrary in the enacting 
part of "an act authorizing a bond i"sue 
for military expense," and it being unam­
biguous, the law raises a presumption that 
the legislature determined the existence 
of those facts necessary to sustain the 
\'alidity of the statute under this section 
and the statute is constitutional and bonds 
issued by virtue of its provisions would !)e 
valid. Opinion of the J l1stices, 137 ~1e. 
340, 15 A. (2d) 33. 

Bill creating Maine school building au­
thority held not to pledge credit of state 
contrary to constitution.-See Opinion of 
the Justices, l-iG ~fe. 293, 314, 80 A. (2d) 
869. 

§ 15, Municipal indebtedness limit.-N 0 city or town shall hereafter 
create any debt or liability, which singly, or in the aggregate with previous debts 
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or liabilities, shall exceed seven and one-half per cent of the last regular valuation 
of said city or town; provided, however, that the adoption of this article shall not 
be construed as applying to any fund received in trust by said city or town, nor 
to any loan for the purpose of renewing existing loans or for war, or to temporary 
loans to be paid out of money raised by taxation, during the year in which they are 
made. 

This section added by amendment XXII 
and amended by amendments XXXIV, 
LXXIII, LXXVI. 

Section binding on courts.-The provi­
sions of our organic law limiting the power 
of municipalities to incur indebtedness are 
binding not only upon the municipalities 
and those who deal with them, but upon 
the courts as well who must enforce them. 
They are not, however, self-executing. 
Moores v. Springfield, 144 Me. 54, 64 A. 
(2d) 559. 

Supreme court may prevent violation of 
section.-The supreme judicial court is 
fully invested with jurisdiction to enable 
it to prevent a manifest violation of this 
section. Blood v. Beal, 100 Me. 30, 60 A. 
427. See Wakem v. Van Buren, 137 Me. 
127, 15 A. (2d) 873. 

Section cannot be weakened or broad­
ened.-The constitutional debt limit pro­
vision confines the indebtedness of cities 
and towns within prescribed bounds. 
Loose construction should not be allowed 
to weaken the force or broaden the extent 
of that provision. Kelley v. Brunswick 
School Dist., 134 Me. 414, 187 A. 703. 

Legislature cannot authorize or compel 
city to exceed its debt limit.-The legis­
lature cannot authorize a city to increase 
its indebtedness beyond the constitutional 
limit; neither can it compel a city to be­
come indebted beyond the prescribed limit 
even for the purpose of meeting the cost 
of public improvements, the duty of making 
which is imposed by the legislature upon 
such city. Opinion of the Justices, 99 Me. 
515, 60 A. 85. 

If a bill imposes upon a city a debt, and 
such debt is for none of the purposes 
named in the proviso of this section and 
the municipal indebtedness of such city 
already exceeds five (now seven and one­
half) per centum of the last regular valua­
tion, then such bill, if the same should 
become enacted, would be in violation of 
this section. Opinion of the Justices, 99 
Me. 515, 60 A. 85. 

The valuation upon which the seven and 
one-half per centum is to be computed is 
the last regular valuation of the city as 
made by its assessors. Blood v. Beal, 100 
Me. 30, 60 A. 427. See Wakem v. Van 
Buren, 137 Me. 127, 15 A. (2d) 873. 

This section applies with equal force 
against a liability whether created for a 

legal or illegal purpose. I t makes no dis­
tinction whatever in this respect. The 
court is clothed with ample jurisdiction to 
prevent it, whether the debt or liability, 
which is calculated to violate the constitu­
tional prohibition, is created for a legal or 
illegal purpose. The purpose for which the 
debt is incurred or contemplated is imma­
terial, if it exceeds the limitation specified 
in the section. Blood v. Beal, 100 Me. 30, 
60 A. 427. See \Vakem v. Van Buren, 137 
Me. 127, 15 A. (2d) 873. 

Absent specification to contrary, vote to 
borrow money presumed to increase debts. 
-Where the vote of a town to borrow 
money does not specify that it is in antici­
pation of the collection of taxes already as­
sessed and to be repaid out of them, the 
presumption is that it increases the town's 
debts or liabilities to that extent, and hence 
is within the constitutional prohibition. 
Lovejoy v. Foxcroft, 91 Me. 367, 40 A. 
HI. 

Liabilities may not be created up to 
amount of assets.-Liabilities are the an­
tithesis of assets, and a prohibition against 
the creation of "any liability" does not 
imply that liabilities may be created up to 
the amount of the assets. Lovejoy v. Fox­
croft, 91 Me. 367, 40 A. HI. 

And assets not to be subtracted from 
debts or liabilities.-This constitutional 
prohibition is very sweeping. It prohibits 
the creation of "any debt or liability, which 
singly, or in the aggregate with previous 
debts or liabilities, shall exceed seven and 
one-half per centum of the last regular 
valuation," etc. There is no suggestion 
in it that anything, uncollected taxes, or 
town farms, or any other "town assets," 
may be subtracted from the debts or lia­
bilities. Lovejoy v. Foxcroft, 91 Me. 367, 
40 A. 14I. 

This section applies to cities and towns 
only, and not to any other form of mu­
nicipal or quasi municipal bodies. Ken­
nebec Water Dist. v. \Vaterville, 96 Me. 
234, 52 A. 774; Hamilton v. Portland Pier 
Site Dist., 120 Me. ] 5, 112 A. 836. 

Debt in excess of limit does not prevent 
incorporation of city into water district.­
The fact that the debt of a city already ex­
ceeds the limit permitted to cities and towns 
by the constitution, does not prevent the 
operation of an act incorporating the terri-
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tory and inhabitants of the city and a 
contiguous district as a water district. 
Nothing lawfully done or authorized by 
the act can increase the municipal in­
debtedness of the city. Kennebec Water 
Dist. v. vVaterviIIe, \lG :tile. 234, 52 A. 774. 

Municipalities coincident in territory are 
separate bodies for purposes of debt lim i­
tation.-Where two or more municipal 
corporations or political bodies are wholly 
or partly coincident in territory they are 
nevertheless regarded as separate bodies 
for the purposes of constitutional debt 
limitations unless the contrary is expressed 
in the constitution. Hamilton v. Portland 
Pier Site Dist., 120 11 e. 15, 112 A. 836. 

Legislature may create separate corpo­
rate bodies within same territory.-Where 
some independent board or commission, 
which, though technically a separate cor­
poration, is only an agency of the town 
or city, incurs or seeks to incur a debt, 
the courts ought to look behind fiction 
to see what the real fact is. Such is the 
correct rule and principle; but the courts 
may not, absent express constitutional 
limitations, entirely deny the power of the 
legislature to create, wholly or partly, in 
town or city limits, different public cor­
porate bodies, and to make clear that their 
debts are to be regarded as those of in­
dependent corporations. Kelley v. Bruns­
wick School Dist., 134 Me. 414, 187 A. 
703. See Baxter v. vYaterville Sewerage 
Dist., 146 Me. 211, 79 A. (2d) 585. 

And aggregate indebtedness of such 
bodies not basis of debt limit.-The con­
stitution of Maine contains no specific pro­
vision that wherever there shall be several 
political divisions, inclusive of the same 
territory or parts thereof, invested with 
power to lay a tax or incur a debt, then 
the aggregate indebtedness of all the sepa­
rate units should be taken, in ascertaining 
the debt limit of one of them. Kelley v. 
Brunswick School Dist., 134 Me. 414, 187 
A. 703. 

Under this constitutional provision, a 
town can lawfully make "a loan for the 
purposes of renewing existing loans," and 
the unpaid interest thereon. Leavitt v. 
Somerville, 105 Me. 517, 75 A. 54. 

But not to pay debt unlawfully created. 
-TIle town had the right to hire money 
to refund the debt which it owed in 1878 
when the constitutional amendment took 
effect, even if it was in excess of the limit. 
But it did not have the power constitu­
tionally to create a new or additional debt 
while the former debt remained unpaid, 
to the extent of the debt limit, nor to hire 
money to pay a debt thus unlawfully 

created. If it hired money to pay both 
classes of debt indiscriminately, the taint 
of the unlawful part permeated the whole 
loan, and made it uncollectible. Leavitt v. 
Somerville, 105 Me. 517, 75 A. 54. 

Municipality may make time contract 
on pay-as-you-go basis even though in­
debtedness has already reached limit.-In 
Reynolds v. vVaterville, 92 Me. 292, 42 A. 
553, it was said: "In interpreting this con­
stitutional provision we believe we would 
be willing to adopt the middle doctrine 
on vvhich some of the authorities stand, 
called by counsel for respondents the rule 
of reconciliation, which allows a municipal 
corporation, although its indebtedness has 
already reached the constitutional limit, to 
make time contracts in order to provide 
for certain municipal wants which involve 
only the ordinary current expenses of 
municipal administration, provided there is 
to be no payment or liability until the 
services he furnished. and then to be met 
by annual appropriations and levy of taxes; 
so that each year's services shall be paid 
for by each year's taxes: the scheme being 
variously denominated in the cases as a 
business, or cash, or pay-as-you-go trans­
action, and the like." 

Thus it may contract for use of hall for 
term of years.--On this principle (the "rule 
of reconciliation"). a town or city may 
contract for the use of a hall for a term 
of years, to he used for strictly municipal 
purposes, provided the principle be fairly 
applied in any case and not be abused; not 
however allowing a hall to be hired for 
the purpose of subletting either the whole 
or any part of it. Municipal necessities are 
only to be regarded. Reynolds v. \Yater­
ville, 92 Me. 292, 42 A. 553. 

But such contract must be entered into 
strictly for that purpose.-Under the guise 
of the "rule of reconciliation", a municipal­
ity should not be allowed to pass off. as 
an agreement for renting a hall, an agree­
ment which is not really entered into 
strictly for such purpose. Reynolds v. Wa­
terville, 92 Me. 292, 42 A. 553, holding that 
an act of the legislature incorporating a 
city hall commission, authorizing it to issue 
bonds and use the proceeds thereof to erect 
a city building, to be leased to the city, 
imposed additional indebtedness and liabil­
ity on the city while its municipal debt 
was already beyond the constitutional limit, 
the commission being regarded as merely 
the agent or trustee of the city, and there­
fore such act was unconstitutional and void. 

Purpose to proviso as to temporary loans. 
-It is evident that the proviso in this 
section relating to temporary loans was 
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adopted for the very practical purpose of 
enabling towns and cities up to their debt 
limit to borrow money in anticipation of 
taxes already assessed, in order that they 
might be able to continue to carry 011 their 
necessary governmental activities. \ \' akem 
v. Van Buren, 13; Me. 127, I" A. (2d) f;':;. 

Temporary loan is one to be paid during 
municipal year in which it is made.-A 
te'1l1]loral-y loan in contemplation of this 
section is one made for a temporary pur­
pose to be p,de! during the municipal year 
in which it is made from taxes assessed 
and collected within the same year. Blood 
Y. Beal, 100 ::-1e. :la, fiO A. ·1:27. See \Vakem 
Y. Van Buren, 137 Me. 127, 15 A. (:?d) 
8~3. 

And if any part of it is carried over to 
next year loan loses its character and 
comes within prohibition of section.-And 
if such a loan, although temporary in its 
inception, or any part thereof. is carried 
oyer, in any form, into the next municipal 
year. it then loses its temporary character 
and becomes a debt or liability of the' city 
"ithin the prohibition of this section. Blood 
v. Beal. 100 ::-le. :lO, fiO A. 427. See \Vakem 
v. Van Buren, 1:17 Me. 127, 15 A. (2d) 
87:3. 

But it does not thereby become invalid. 
-The proviso deals with a necessary con­
dition of the undertaking into which a 
borrmving town must enter, in order to 
make a valid loan. It does not deal with 
the effect of a failure to actually perform 
that condition. Although a town making 
such temporary loans mllst. of course, un­
dertake to pay them out of the money 
raised by taxes during the year in which 
they were made, yet there is nothing in the 
proviso to the effect that such temporary 
loans will become invalid if not so paid, and 
we cannot read such a provision into the 
constitution. Wakem v. Van Buren, 137 
Me. 127. 15 A. (2d) 873. 

Validity of debt determined as of time it 
was incurred,-The yalidity of a municipal 
debt upon which an action is brought, so 
far as limitation of indebtedness is con­
cerned, must be determined as of the time 
when the debt was incurred. \Vakem v. 
Van Buren, 137 Me. 127, 15 A. (zd) 87~: 
Moores v. Springfield, 144 Me. 54, 64 A. 
(2d) 569. 

vVhether or not a town order payable 
at sight, directing the payment of an ob­
ligation of the town is void because in 
excess of the constitutional debt limit of 
the town, depends upon whether the ob­
ligation for which it was given was yalid 
and enforcible when incurred. This de­
pends upon the amount of the indebted-

ness of the town in relation to the valua­
tion of the town at the time of the in­
curring of the original obligation, not at 
the date of the drawing of the town or­
der. 11 oores v. Springfield, 1 H :'-.Ie. :;4, 
51 A. (zd) ,;60. 

Indebtedness occasioned by use of trust 
fund not limited,-This section expressly 
provides that it shall not be com,trued as 
applying to any fund received in trust by 
a city or town. Consequentl,-. the liability 
or indebtedness of a to\\-n or city, oc­
casioned by the reception or use of a trust 
ftmd, is not limited by the com;titution. 
The constitutional limitation does not ap­
ply to trust funds. AYe'r v. Bangor, 85 
::"fe. 511. 27 A. :")2:1. 

Liability incurred for current expenses 
not "debt or liability" as used in this sec­
tion.-The terms "debt or liability," in con­
stitutional and statutory p1"(1\';siol1s limiting 
ti,e same. hcl\'e been interpreted. by many 
courts, in suell a way as to allmy to\vns 
indebted beyond their debt limit to func­
tion in the ordinary and normal manner 
in which municipalities must conduct their 
business: and the liabilities incurred for 
current expenses to be paid for out of 
current revenues have been treate(1 as cash 
transactions and not as inclu(led in the 
phrase "debt or liability" contained in the 
constitutional provision. ::-100re8 v'. Spring­
field, 1 H ::-f e. 34, G-! A. (2(1) 5,,0. 

If there are current revenues available 
for its payment at time incurred,-There 
is, hm\"e\'er, one general qualification of 
this principle, anc! that is, that an obliga­
tion for a current expense to be paid out 
of current revenues will be a debt or lia­
bility within the terms of the constitutional 
prohibition if there are no current revenues 
available for its payment at the time such 
current expense is incurred. Moores Y. 

Springfield, 1 H Me. 54, 64 A. (2d) 569. 
When revenues are currently available.­

Revenues are not currently available un­
less they are produced or to be produced 
by taxes already assessed, or to be assessed 
for the instant municipal year to raise 
money already duly appropriated: or un­
less they are revenues already accrued or 
to accrue to the town absolutely and avail­
able or to be available for the purpose of 
paying or reimbursing payments for the 
current expense of the kind incurred. 
Moores v. Springfield, 144 ::-f e. 54, 64 A. 
(2d) 569. 

N either are revenues currently available 
after the revenue applicable to the dis­
charge of the particular current expense 
in question has been exhausted or the full 
amount of the appropriation therefor ex-
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pended or obligated. :\loore5 Y. Springfield, 
1+4 Me .. j-t, G·l A. (2d) 569. 

One contracting with city must take 
notice of existing debts.-One who con­
tracts with il city or town, by which an in­
debtedness or liability is created, must, at 
l~is peril, take notice of its financial stand­
ing and condition and satisfy himself as 
to whether its debt limit is or will there­
bv he exceeded. Portland Trilctor Co. v. 
.~Ils()n. 1:;1 l\f c. :1:29, 1 RG A. SS:l: :Moores 
\'. Springflelcl, 144 :\[e. "t, [;-1 A. (2d) 569. 

And contract creating excessive in­
debtedness not enforceable although city 
has had benefit of it.-All indebtedness or 
liability incurred beyond the constitutional 
limit is void and unenforceahle, and the fact 
that the municipality has had the benefit 
of the contract by \\,hich the indebtedness 
was incnrred docs not ren(ler it liable upon 
an implied contract to pay the villne there­
of. Portland Trilctor CO. Y .. ~nson. 13-1 

:\f e. :;:29. HHi A. 883. 

But city has burden of proof to avoid 
debt because excessive. - :\iunicipalities 
which seek to escape liabilities. othel'\\'ise 
incurred in good faith and within their 
corporate powers, on the ground that they 
thereby violated the deht limit provisions 
of the constitution have the burclen of ]1rm'­
ing eyery csscntiill het to estahlish the 
har. They ilre lleld to strict proof of the 
existence of the necessary facts. Of 
course, presumptions fr0111 proven facts 
will he availahle to them, but Clssul11ptions 
not based on proven facts are of no avail. 
1f oores v. Springfleld, 14-( 1f e. 5 (, G4 A. 
(2d) 5G~). See Adams v. \Yaterville. 0;3 :\[c. 
242, -10 A. 10-12. 

And this applies to debt incurred for cur­
rent expenses.-The rule which requires il 
defendant to\\'n, that defends against an 
indehtedness on the ground that it violates 
the constitutional debt limit of said town, 
to prove such Yiolation, applies to ohliga­
tions incnrred for current expenses. And 

to maintain this burden of proof with re­
spect to all obligation for current expenses 
the defendant to\\'n must not only show 
that the incurring of that obligation \vould 
he mathematically in excess of the limit 
fixed by the constitution, hut, in addition 
thercio, it must also estahlish the fact that 
at the time it \vas incurred it was not to 
he paid out of cnrrent revenues a\'ailable 
therefor as we have heretofore defined these 
terms. 1f oores y. Springfield, 14-1 :\1e. 54, 
G4 A. (2d) .)50. 

Excessive indebtedness at time of order 
creates no presumption of such at time debt 
incurred.--There is no presumption that he­
canse a jO\\'Il is indebted heyond its con­
stitutional limit at the time its officers 
issue a to\\,n oreler that it \\'as so indehted 
at the time it incmred the obligation for 
the payment of "'hich the order was issued. 
1fo(lres \-. Springfield, 1H Me. 51, 61 A. 
(2d) ,jG~). 

Lease of school building prior to amend­
ment LXXIII.--.\ny action tak~n under 
an ~ct providing for the lease of school 
buildings to to\\'ns h,' a school building 
iluthority "'ould violate the prO\·isiol1s of 
the constitution if the municipal inc1ehted­
n~ss in an\' particular instance or instilnces 
is thereby increased lwyond constitutional 
deht limits. The cieclaration in the pro­
po.seel act, that "all rentals Ill' other charp-cs 
prm-idec1 by any such contract to he paid 
for the lease or use of such project shilll he 
cleemed to be current operating expenses 
of tI,e to\\'Il or the com11111llity school (lis­
trict" lleitller controls nor determines the 
nature of the liability createel b,- the lease. 
Opinion of the Justices, 145 :\fc. 29;'), 31;5, 
SO :\. (2d) Ro9. 

Applied in Strong v. Strong \Vater Co., 
110 life. 3;"ili, RS A. 1062. 

Cited in Pearson v. Hamlin's Grant Plan­
tation, GO :\[e. 1;)7: Copeli!nd v. Starrett, 
127 Me. 18, 1-10 A. GRn. 

§ 16. Voting district; receiving votes; counting and declaration of 
result,-The legislature may by law authorize the dividing of towns into voting 
districts for all state and national elections, and prescribe the manner in which 
the yotes shall he received, counted. and the result of the election declared. 

This section added hy amendment XII 
and amended hy amendment XLVI. 

§ 17. Repealed by Article LXXV. 

§ 18, Hepealed hy Article LXXV. 

§ 19, Limitation on expenditure of motor vehicle and motor vehicle 
fuel revenues,-AII revenues derived from fees, excises and license taxes re­
lating to registration, operation and use of vehicles on public highways, and to 
fuels used for the propulsion of such vehicles shall he expended solelv for cost 
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of administration, statutory refunds and adjustments, payment of debts and liabili­
ties incurred in construction and reconstruction of highways and bridges, the cost 
of construction, reconstruction, maintenance and repair of public highways and 
bridges under the direction and supervision of a state department having jurisdic­
tion over such highways and bridges and expense for state enforcement of traffic 
laws and shall not be diverted for any purpose, provided that these limitations 
shall not apply to revenue from an excise tax on motor vehicles imposed in lieu 
of personal property tax. 

This section added by amendment LXII 
as § 22. 

The Maine turnpike authority is not a 
"state department" within the meaning of 
this section. Hence, the payment to it of 

any part of the revenues referred to in this 
section would constitute a diversion thereof 
contrary to the provisions of the section. 
Opinion of the Justices, 146 Me. 249, 80 
A. (2d) 417. 

§ 20. Seat of government.-Augusta is hereby declared to be the seat 
of government of this state. 

This section add e d by amendment 
XXXIII. 

ARTICLE X. 

ADDITIONAL PROVISIONS. 

§ 

§ 

1. (See Section 7 and Note). 

2. (See Section 7 and Note). 

§ 3. Laws now in force continue until repealed.-Alllaws now in force 
in this state, and not repugnant to this constitution, shall remain, and be in force, 
until altered or repealed by the legislature, or shall expire hy their own limitation. 

Quoted in Davis v. Scavone, 149 Me. 
189, 100 A. (2d) 425. 

§ 4. Amendments to constitution.-The legislature, whenever two thirds 
of both houses shall deem it necessary, may propose amendments to this 
constitution; and when any amendments shall be so agreed upon, a resolution shall 
be passed and sent to the selectmen of the several towns, and the assessors of the 
several plantations, empowering and directing them to notify the inhabitants of 
their respective towns and plantations, in the manner prescribed by law, at the 
next biennial meetings in the month of September, or to meet in the manner pre­
scribed by law for calling and holding biennial meetings of said inhabitants for 
the election of senators and representatives, on the second Monday in September 
following the passage of said resolve, to give in their votes on the question, 
whether such amendment shall be made; and if it shall appear that a majority of 
the inhahitants voting on the question are in favor of such amendment, it shall 
become a part of this constitution. 

This section amended by amendments 
XXIII, XXXII, XXXVII. 

Form of question printed on ballot is no 
part of amendment.-The form of the 
question printed on the ballots, even though 
framed by the legislature, which this sec­
tion does not require, is no part of the 
amendment itself. It is a mere formula 
adopted by the legislature as a convenient 
means of ascertaining the popular will as 
to the amendment actually proposed. Opin­
ion of the Justices, 125 Me. 529, 133 A. 
265; Fellows v. Eastman, 126 Me. 147, ] 36 
A. 810. 

And is not adopted by elector as such.-

In voting "yes" on a question so sub­
mitted, an elector does not vote upon or 
adopt the question as a part of the amend­
ment, but thereby merely expresses his 
assent to the amendment as proposed. 
Opinion of the Justices, 125 Me. 529, 133 
A. 265; Fellows v. Eastman, 126 Me. 147, 
136 A. 810. 

Amendment not invalid because its ef­
fect incorrectly stated in question.-An 
amendment was not invalid on the ground 
that under the language of the resolve 
proposing the amendment, the question to 
be submitted to the people did not cor­
rectly state the effect of the proposed 
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amendment. Opinion of the Justices, 125 
Me. 529, 133 A. 265. 

While the question formulated by the 
legislature for submitting an amendment 
to the people may not have aptly expressed 
the full import of the amendment as con­
strued by a majority of the court, \"here 

§ 5. (See Section 7 and K ote) . 

the evidence does not disclose that any 
deceit was intended or practiced, the en­
tire amendment was printed in full on the 
ballot for the information of the voter, the 
amendment was legally adopted. Fellows 
v. Eastman, 126 Me. 147, 136 A. 810. 

§ 6. Chief justice to arrange constitution; enrolling and printing; 
supreme law.-The chief justice of the supreme judicial court shall arrange the 
constitution, as amended, under appropriate titles and in proper articles, parts 
and sections, omitting all sections, clauses and words not in force and making no 
other changes in the provisions or language thereof, and shall submit the same 
to the legislature; and such arrangement of the constitution shall be made and 
submitted whenever a new revision of the public laws of the state is authorized; 
and the draft and arrangement, when approved by the legislature, shall be en­
rolled on parchment and deposited in the office of the secretary of state; and 
printed copies thereof shall be prefixed to the books containing the revised stat­
utes of the state. And the constitution, with the amendments made thereto, in 
accordance with the provisions thereof, shall be the supreme law of the state. 

This section amended by amendments 
XXI, LXV. 

§ 7. Certain sections not to be printed; section 5 in full force.­
Sections one, two and five, of article ten of the constitution, shall hereafter be 
omitted in any printed copies thereof prefixed to the laws of the state; but this 
shall not impair the validity of acts under those sections; and said section five 
shall remain in full force. as part of the constitution, according to the stipulations 
of said section. with the same effect as if contained in said printed copies. 

This section added by amendment XXI. xxvii, and pages xxviii-xxxi; in the text of 
Note.-Thc omitted sections may be the constitution prefixed to the publication 

found in the text of the constitution pre- of the Laws of Maine, authorized by Re-
fixed to the official publication of the laws solve of March 8, 182J, Volume 1, pages 
passed by the first legislature of the state, ~ 1-50, and in stich text prefixed to the Re-
which convened May 31, 1820, pages xxiv- vised Statutes of 1 R·IO. 1857 and 1871. 



Amendments 

Note.-Each article of the amendments is identified by the date on \yhich the legis­
lative resolve proposing its submission for adoption \vas approved and by the chapter 
number of such resolvc. The placcmcnt of each in the Constitution identifies it in the 
arrangement madc pursuant to Article LXV of the Amendments, new sections being 
identified by an asterisk. Parentheses are used to indicate that the section identified 
has been repealed, or omitted as not in force. 

It should be noted that the repeal of Article 1 V, Part Second, Section 2, by Article 
LIII of the Amendments has required the renumbering of all sections therein except 
Section 1, and that all sections in Article IX after Section 17 ha\'e been renumbered 
because Sections 18, ] 9 and 20 of said Article as originally adoptee! have been omitted 
as not in force. To preserve the numbering of sections once adopted, the provisions 
of Article XXII of the Amendments, as amended, have been inserted as Section 13 of 
Article IX, replacing the provi,ion authorizing the issue of bonds adopted by Article 
XI of the Amendments. 

II 
III 
IV 
V 

VI 
VII 

VIII 

IX 

X 

XI 
XII 

XIII 

March 
March 
March 
April 
March 

July 
August 
August 

March 

March 

March 
March 

.~ 1834 
" 

30, 1837 
1-1, 1839 
16, 1841 
19, 18H 

20, 1847 
2, 1847 
2, 1850 

17, 1855 

24, 186-1 

7, 1868 
13, ] 869 

February 24, 1875 

43 
74 

69 
181 
281 

20 

45 
2H 

273 

344 

276 
91 
98 

Article IV, Part First, Section 5. 
Article I, Section 10. 
Article VI, Section 4. 
Article IV, Part First, Section 2. 

Article IV, Part First, Section 5, 

Article IV, Part Second, Section 2, 

Article IV, Part Second, Section 3, 
Article IV, Part Second, Section ·1, 

Article IV, Part Third, Section 1, 
Article V, Part First, Section ') 

~, 

Article \', Part First. Section a, 
Article V, Part Second, Section 2, 
Article IX, Section 4. 
Article IX, Section 14*. 
Article IV, Part First, Section 5. 
Amends each section amended by Article 

V of the Amendments by restoring the 
original language. 

Article \T, Part First, Section 8, 

Article VI, Section 7*, 
Article VI, Section 8*, 
Article VII, Section 3, 
Article IX, Section 10*, 
Article IX, Section 11*. 
Article II, Section 1, 
Article II, Section 4, 

Article IV, Part First, Section 5, 

Article IV, Part Second, Section 2, 

Article IV, Part Second, Section 3, 

Article V, Part First, Section 3, 
Article IX, Section 12*. 
Article IX, Section(15*). 
Article IX, Section 16* 
Article IV, Part Second, Section 3, 
Article IV, Part Second, Section 4. 
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XIV 

XV 
XVI 

XVlI 

XVIII 
XIX 
XX 

XXI 

XXII 
XXIII 

XXIV 
XX\' 

xxn 

XXVII 
XXVIII 

XXIX 

XXX 
XXXI 

XXXII 
XXXIII 
XXX1\' 
XXX\' 

XXXVI 
XXXnI 

XXXVIII 
XXXIX 

February ~~ 1, 18i3 

February 2~, 1S7:; 

February :!4, 18'.J 

February :!·l, 18;:; 

February :24, 18.5 

FeiJruary :3-1, 187;; 

February :34, 187:; 

February ?-l, 1875 

February 
:-Iarch 

~J, 1877 
-I. 187(J 

January 27, 1880 

:-farch Ill, 1880 

FeiJruary 21, lS83 

:-Iarch 
March 
)\pril 
lIarch 
:-Iarch 

:-farch 
:-Iarch 
:-farch 

:"Iarch 

April 
April 
:March 
April 

10, 1887 
31, 1891 

:1, 1891 

2;', 1897 

20, 1907 

28, 1907 
31. 1911 

~1, 1911 

1912 

~, 191:1 

12, 191J 

1a. 1917 

I, 1917 

98 

98 
98 

98 

98 
93 

98 
98 

279 

151 

1;39 

217 
g '.> 

" 

80 

100 

109 
2;')9 

121 

2B8 
210 

221 
1 

26·1 

354 

30 

116 

Article 
L\rticle 
Article 
Article 
Article 
Article 
Article 
Article 
Article 
Article 
Article 
Article 
Article 
Article 
Article 
Article 
Article 
Article 
Article 
Article 
L\rticle 
)\rtic1e 
Article 
Article 
Article 

IV, Part Third, 
I V, Part Third, 
V, Part First, 
\', Part First, 

VI, 
IX, 
IX, 
IX, 
IV, Part Third, 
IX, 
X, 
X, 

IX. 
IT, 

I \', Part Fir,!. 
IV, Part First, 
IV, Part Second, 
1\T, Part Third, 
\T, Part First. 
V, Part First, 
V, Part Second, 
\!, Part Third, 
", Part Fourth, 
\' Part Fourth, 

VI, 

cxxv 

Section 13*, 

Section 11*. 

Section 11. 
Section 8, 

Section 8. 

Section 8, 

Section 9*. 

Section 11. 

Section 15*. 

Section Ll*. 
Section G, 

Section i'*. 

Section 15*. 

Section 4, 

Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 

;j, 

4, 

1, 
o 
.~, 

2, 

1. 

1, 

4, 

I, 

Article VII, Section :~, 

Article IX, Section 4, 

"·\rtic1c IX. Section 11, 
Article IX. Section 1:3, 
""'rticle X, Section ~. 

"",rticle V, Part First, Section 3. 

. \ 1'tide IV, Part First, Section 2. 

.\dopted an ;\mendment (Prol1ibition). 
repealed by Amendment LI\' . 

. \rtiele Y, Part Fourth, Section 1. 

Article VII, Section 3. 
L\1'ticle IT. Section 1. 

L\1'tic1e IV, Part Second, Section 4. 

,\rticle 1\T, Part First. Section 1, 

. \rticle IY. Part Third. Section 1. 

Article 1\T. Part Thinl, S('ctioll 16*. 
,\1'ticle 1\'. Part Third. Section 17':', 

Article 1 \'. Part Third. Section IS*. 
Article 1\'. Part Third. Section 1~)*, 

Article r \'. Part Third. Section :?o*, 
Article T\'. Part Third. Section 21 *. 
Article I \', Part Third, Sectioll 22*. 
Article X. Section -+. 
Article IX. Section 20* 

L\rtic1c 1 X. Section 1:,), 

Article IX. Section 14, 
Article IX, Section 17*. 

L\rtic1e IX, Section S. 
Article X. Section ~. 

Article IX, Section 10. 
Article IY, Part First. Sectioll 3. 
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XL March 8, 1919 24 Article VII, Section 1, 
Article VII, Section 2, 
Article VII, Section 3, 
Article VII, Section 4, 
Article VII, Section 5. 

XLI March 28, 1919 110 Article IX, Section 14, 
Article IX, Section(18) . 

XLII April 4, 1919 155 Article IX, Section 14. 
XLIII April 4, 1919 168 Article IX, Section 14, 

Article IX, Section 17. 
XLIV March 28, 1919 108 Article II, Section l. 
XLV November 7, 1919 173 Article IX, Section 14, 

Article IX, Seetion(19). 
XLVI March 8, 1919 22 Article IX, Section 16. 
XLVII April 6, 1921 87 Article IV, Part First, Section 5. 

XLVIII April 3, 1925 71 Article IX, Section 17. 
XLIX April 11, 1925 118 Article IX, Section 17. 

L April 10, 1929 141 Article V, Part Second, Section 2. 
LI April 13, 1929 147 Article IX, Section 17. 

LII April 13, 1929 177 Article IX, Section 17. 
LIII April 3, 1931 133 Article IV, Part Second, Section 1, 

Article IV, Part Second, Section (2), 
Article IV, Part Second, Section 4. 

LIV December 16, 1933 219 Repealed (Prohibition) Amendment XXVI. 
LV December 16, 1933 222 Article IX, Section 14. 

LVI December 16, 1933 223 Article IX, Section (20). 
LVII March 30, Hl35 81 Article II, Section 1. 

LVIII March 30, 1935 96 Article IX, Section 17. 
LIX April 6, 1935 110 Article II, Section 5* 
LX April 6, 1935 133 Article IX, Section 18*. 

LXI Ft'bruary 25, 1937 4 Article II, Section 1. 
LXII April 9, 1943 53 Article IX, Section 19*. 

LXIII March 13, 1947 37 Article IV, Part Third, Section 17. 
LXIV May 13, 1947 153 Article IV, Part Third, Section 7. 
LXV March 18, 1949 29 Article X, Section 6. 

LXVI April 4, 1949 61 Article IV, Part Third, Section 18. 
LXVII April 25, 1949 99 Article IX, Section 14. 

LXVIII May 7, 1949 18+ Article IX, Section 17. 
LXIX May 7, 1949 211 Article IV, Part First, Section 3. 
LXX May 10, 1951 102 Article V, Part Fourth, Section 1. 

LXXI May 17, 1951 110 Article IV, Part Third, Section 18. 
LXXII May 19, 1951 126 Article IV, Part Third, Section 19. 

LXXIII May 19, 1951 127 Article IX, Section 15. 
LXXIV May 19, 1951 130 Article II, Section 4. 
LXXV May 21, 1951 179 Article IX, Section 14, 

Article IX, Section 17, 
Article IX, Section 18. 

LXXVI April 27, 1953 78 Article IX, Section 15. 
LXXVII May 2, 1953 97 Article II, Section 1. 

Article IV, Part First, Section 2. 

Sections 15, 18, 19 and 20 of Article IX of the Constitution as adopted by Amendments 
XI, XLI, XLV and LVI have been omitted from the codified text because all bonds 
therein authorized, having been duly issued, have been paid or otherwise retired. See also 
LXXV. 

The provisions of Amendment XXII, as amended by Amendment XXXIV, have been 
placed in the codified text as Section 15 of Article IX to retain the Section numbers as 
heretofore in effect as far as reasonably possible. 
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