
 
MAINE STATE LEGISLATURE 

 
 
 

The following document is provided by the 

LAW AND LEGISLATIVE DIGITAL LIBRARY 

at the Maine State Law and Legislative Reference Library 
http://legislature.maine.gov/lawlib 

 

 

 

 
 
 
 
 
 
 

Reproduced from scanned originals with text recognition applied 
(searchable text may contain some errors and/or omissions) 

 
 



EIGHTH REVISION 

THE 

REVISED STATUTES 
OF THE 

STATE OF MAINE 

PASSED SEPTEMBER 20, 1944, AND TAKING EFFECT 

DECEMBER 30, 1944 

54 

VOLUME II 

By the Authority of the Legislature 

AUGUSTA 
KENNEBEC JOURNAL PRINT 



WRITS oF' ERROR. 

CHAPTER 116. 

1813 
CHAP. 116 

WRITS OF ERROR, CERTIORARI, MANDAMUS, AND QUO 
WARRANTO. 

Sections 1-10 Writs of Error. 
Sections II-12 'Writs of Error in Criminal Cases. 
Sections 13-16 Writs of Certiorari. 
Sections 17-20 Writs of Mandamus. 
Sections ;2 1-22 Quo V\T arranto. 

Writs of Error 
See c. 152, § 6, re writs of error against administrator de bonis non. 

Sec.!. Issue of writs of error. R. S. c. II 6, §1. vVrits of error in civil 
cases may issue out of the supreme judicial court or the superior court in vaca­
tion or term time, returnable to the same court. 

16 :Me. 82; 19 Me. 220; 23 Me. 253; 24 Me. 438; 26 Me. 420; 28 Me. 237; 29 Me. 
3eo; 30 Me. 199, 423; 31 Me. 59, ~o; 32 Me. 187; 33 Me. 251, 266, 351, 368, 5II; 36 
Me. 200; *59 Me. 149; 60 :Me. 521; *64 Me. 204; 133 Me. 23, 24; 135 Me. 394. 

Sec. 2. Execution not stayed, unless bond is given and approved. R. S. c. 
II6, § .2. No writ of error shall stay or supersede execution in any civil action 
unless the plaintiff in error, or some person in his behalf, gives bond to the 
defendant, conditioned that the plaintiff shall prosecute his suit with effect and 
satisfy the judgment rendered therein 'in such sum arid with such sureties as a 
justice of the court, or the clerk from whose office the writ issued, approves, 
according to the rules of cburt. 

47 Me. 175· 

Sec. 3. Filing of bond is deemed a delivery; effect thereof. R. S. c, II6, § 3. 
When the bond provided for in section 2 is given, the filing of it in the clerk's 
office for the defendant's use is a delivery thereof; no execution shall be issued 
on the judgment complained of while such suit is pending; and if execution has 
already issued, the clerk shall make a certificate of the issue of the writ and filing 
of the bond; and after notice thereof to the officer holding the execution, further 
proceedings thereon shall be stayed. 

Sec. 4.. Costs to prevailing party; damages and costs, if defendant prevails, 
R. S. C. I I6, § 4. The prevailing party in such writ in a civil action shall be 
entitled to costs; and if the judgment is affirmed, the defendant in error shall be 
entitled to not less than 6%, nor more than 12% a year on the amount of his 
former judgment, as damages for his delay, and the court may allow him double 
costs. 

12 Me. 459; 14 Me. 196; 72 Me. 260. 

Sec. 5. Reversal of judgment does not vitiate sale of real estate; levy is void. 
R: S. c. II6, § 5. When a debtor's property has been sold on an execution, and 
the judgment on which it was issued is afterwards reversed on writ of error, the 
title of the purchaser is not affected thereby; but the defendant in the original 
suit may maintain an action of assumpsit against the original plaintiff for so 
much of said judgment as is satisfied. The levy of an execution upon real estate 
is void when the original judgment upon which it issued is reversed by writ of 
error, brought within a year thereafter; and a copy of. the final judgment duly 
certified by the clerk of courts in the county where such judgment is rendered 
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shall be recorded within 30 days from the rendition thereof, in the registry of 
deeds where such levy is recorded. 

51 :Me. 152, 556. 

Sec. 6. One codefendant may bring writ of error, on giving security to the 
others. R. S. c. II6, § 6. When there were several defendants in the original 
judgment, either may bring a 'nit of error in the name of all, on furnishing to 
each codefendant requiring it such security against all liabilities arising there­
from as the court deems reasonable; and at any stage of the proceedings, the 
court shall, on motion of any such codefendant, require such security. 

Sec. 7. Form of writ of error. R. S. c. II6, § 7. The writ of error may be 
a scire facias issued substantially as follows, without any assignment of errors, 
or other preliminary proceedings: 

"STATE OF MAINE. 

[L. s.] --, ss. To the sheriff, &c. Greeting: 
We command you, that you make known unto -- --, of --, to appear, 

if he sees cause, before our supreme judicial" (or superior) "court, to be held at 
--, within and for our said county of --, on the -- day of -- next, to 
answer to -- --, of --, in a plea of error, whereas the said -- --, 
alleges that in the process, proceedings and judgment had before --, at ---, 
on the -- day of --, A. D., I 9--, wherein said ---- was plaintiff, and 
said -- --, defendant, there occurred the errors hereinafter specified, by 
which the present plaintiff ,vas injured, and for which he therefor seeks that said 
judgn1ent may be reversed, recalled or corrected, as law and justice require; that 
is to say, the following errors: -- --. 

Hereof fail not, and have you there this writ with your doings thereon. 
'Witness, ----, Esq., our --, at --, the -- day of --, A. D., I 9--. 

-- --, Clerk." 

*85 Me. 370. 

Sec. 8. Scire facias to specify the errors of fact and law. R. S. c. II6, § 8. 
The scire facias shall specify the errors of fact and law, upon which the plaintiff 
relies; and a transcript of the record, process, and proceedings, attested by the 
clerk of the court or trial justice rendering the judgment, without further authen­
tication or the introduction of the record, is competent evidence in such trial; 
and in case of mistake in the transcript, the court may grant leave to amend. 

30 Me. 199; 35 Me. 99; 42 Me. 571 ; 43 Me. 345; 44 Me. 89; 48 Me. 265; 78 Me. 
91, II2; *85 Me. 370; 92 Me. 391. 

Sec. 9. Proceedings. R. S. c. II6, § 9. The proceedings upon writs of error, 
not herein provided for, shall be according to the common law as modified by 
the practice and usage in the state, and the general rules of court. 

23 :Me. 254; 24 Me. 438. 

Sec. rD. Limitation of writs of error; exceptions. R. S. c. II6, § rD. No writ 
of error shall be sustained unless brought within 6 years after the entering up 
of the judgment sought to be reversed or avoided; but if the person entitled to 
such writ is a minor, insane, imprisoned, or not in the United States when becom­
ing so entitled, then he, his heirs, executors, or administrators may sue out the 
writ within 5 years after the removal of such disability. 

See § 16; c. 100, § 51, re no reversal of judgment; 131 Me. 383. 
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Sec. II. Writ of error in criminal cases. R. S. c. II6, § II. No writ of error 
upon a judgment for an offense punishable by imprisonment for life shall issue, 
unless allowed by a justice of the supreme judicial court or of the superior court, 
after notice to the attorney-general or other attorney for the state. 

Sec. 12. Effect; custody of plaintiff; release on bail. R. S. c. II 6, § 12. 

1943, C. 2. Writs of error shall issue of course upon all other judgments in 
criminal cases, and applications for the same shall be made to the supreme 
judicial court or to the superior court in the county where the restraint exists, 
if in session; if not in session, to a justice of either of said courts. Such court 
or such justice thereof in vacation may stay or delay execution of sentence or 
judgment, with an express order to stay all proceedings thereon; and in that 
case the court, or such justice thereof in vacation, may make such order as the 
case requires for the custo~y of the plaintiff in error, or for letting him to bail; 
and when issued by the court, it shall be returnable thereto; but when issued by 
a justice thereof in vacation, it may be returnable before a justice of said court, 
and be heard and determined by him, or returnable to said court; or upon a 
writ of habeas corpus, if entitled thereto, he may procure his discharge by giving 
bail. . 

*II5 Me. 227; 135 Me. 394. 

Writs of Certiorari 

Sec. 13. Issue of writs. R. S. c. II6, § 13. All writs of certiorari, to correct 
errors in proceedings not according to the course of the common law, shall be 
issued from the supreme judicial court or the superior court according to the 
practice heretofore established, subject to such further regulations as are made, 
from time to time, by suc1~ court. . 

8 Me. 293; 19 Me. 48, 343; 23 Me. II, 513; 25 Me. 73; 26 Me. 356; 28 Me. 123; 
29 Me. 2go; 30 Me. 24, 271, 305, 352; 31 Me. 509, 580; 32 Me. 452; 33 Me. 238, 261 ; 
35 Me. 378; 36 Me. 76; 37 Me. 562 ; 39 Me. 53, 356; 42 Me. 400; 43 Me. 258; 49 
Me. 145, 418; 51 Me. IIO; 56 Me. 186; *60 Me. 268, 538; 62 Me. 366; 63 Me. 314, 
*550; 65 Me. 161; 67 Me. 43, *433; 68 Me. 226, 552; 77 Me. 243; 79 Me. 269; II4 Me. 
466; 135 Me. 245. 

Sec. 14. Proceedings on writ of certiorari. R. S. c. II6, § 14. When the 
proceedings of any tribunal are brought up by a writ of certiorari, the court may 
quash or affirm such proceedings, or enter such judgment as the court below 
should have rendered, or may make such order, judgment, or decree in the 
premises as law and justice may require. 

*85 :Me. 308; IOg Me. 167. 

Sec. IS. Costs. R. S. c. II6, § IS. Upon every application for certiorari, 
and on the final adjudication thereof, the court may award costs against any 
party who appears and undertakes to maintain or object to the proceedings. 

*67 Me. 435; 72 Me. 18; *85 Me. 309; I09 Me. 167. 

Sec. 16. Limitation of applications. R. S. c. II6, § 16. No application for 
a writ of certiorari shall be sustained, unless made within 6 years next after the 
proceedings complained of, or within 5 years from the removal of such disabili­
ties as are described in section 10. 
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Writs of Mandamus 

Sec. 17. Presentation of petition; questions of law reserved; issue and return 
of writ. R. S. c. II6, § 17. A petition for a writ of mandamus may be presented 
to .a justice of the supreme judicial court or of· the superior court in any county 
in term time or vacation, who may, upon notice to all parties, hear and determine 
the same, or may reserve questions of law arising thereon, upon exceptions or 
otherwise, for the determination of the law court, which may hear and determine 
the same as hereinafter provided; but in all cases where exceptions are alleged to 
any rulings, findings, or decrees made upon such petition, the case shall be pro­
ceeded with as if no exceptions had been taken, until a decision shall be had and 
the peremptory writ shall have been ordered, so that the overruling of such 
exceptions would fi,nally dispose of the case, which shall then be certified to the 
chief justice of the supreme judicial court as provided in the following section. 
If on such hearing such writ is ordered, it may be issued from the clerk's office 
in any county and be made returnable as the court dir.ects. . 

92 Me. 151; 102 Me. 519; *104 :Me. 81; III Me. 96; lI4 Me. 259; *lI6 Me. 408; lI9 
Me. 400; *125 Me. 123. 144; 135 Me. lIS. 461; 139 :Me. 361. 

Sec. 18. Return to writ; answer; judgment and peremptory writ; costs; no 
action for false return; exceptions and proceedings thereon. R. S. c. II6, § 18. 
When a writ of mandamus issues,the persori required to make return thereto 
shall make his return to the first writ, and the person suing the writ may by an 
answer traverse any material facts contained in such return, or may demur. If 
the party suing the writ maintains the issue on his part, his damages shall be 
assessed, and a judgment rendered that he recover the same with costs, and that 
a peremptory writ of mandamus be granted; otherwise the party making the 
return shall recover costs. No action. shall be maintained for a false return to a 
writ of mandamus. After judgment and decree that the peremptory writ be 
granted, the justice of the court before which the proceedings are pending shall 
forthwith certify to the chief justice for decision, all exceptions which may be 
filed and allowed to any rulings, findings, or decrees made at any stage of the 
proceedings. The excepting party shill, within IS days thereafter, forward to 
the chief justice his written argument upon such exceptions and shall, within 
said IS days, furnish the adverse party, or his attorney, with a copy of such 
argument; the adverse party shall, within IS days after receipt of such copy, 
forward to the chief justice his written. argument in reply; and thereupon the 
justices of said court shall consider said cause immediately, and decide thereon 
and transmit their decision to the clerk of the court where the petition is pend­
ing, and final judgment shall be ent.ered accordingly. If the judgment is in favor 
of the petitioner, the peremptory writ of mandamus shall thereupon be issued. 

102 Me. 519; lOS rvIe. 524; III Me. 96; Il3 :Me. 283; lI6 Me. 408; *122 Me. 91; 
125 Me. 123. 144; 135 Me. 135; 137 Me. 43· 

Sec. 19. Third person may be cited to show cause; and be heard, and stand 
as real party. R. S; c. II6, § 19. The court may make rules, on a petition for 
the writ or upon and after the issuing of the first writ, calling upon any person 
having or claiming a right or interest in the subject matter, other than the party 
to whom the writ is prayed to be or has been directed, to show cause against the 
issuing thereof. If such person appears, he shall be heard in such manner as the 
court may direct, and in proper cases he may be allowed to frame and sign the 
return to the first writ, and to stand as the real party in the proceedings. 
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Sec. 20. Proceedings do not abate by death, resignation, or removal. R. S. 
c. II6, § 20. If such third person is admitted, the proceedings shall not abate or 
be discontinued by the death, resignation, or removal from office by lapse of 
time or otherwise, of the person to whom the writ was directed, and any peremp­
tory writ shall be directed to his successor. 

Quo Warranto 

Sec. 21. Quo warranto proceedings regulated. R. S. c. II6, § 21. Petitions, 
informations, and other processes in quo warranto proceedings may be made 
returnable before the supreme judicial court or the superior court, in term time 
or in vacation, as and when the court or any justice thereof may order, and by 
like order the cause may be heard in vacation if the justice hearing the same 
shall determine that justice so requires. 

!I5 Me. 268; 137 Me. 122. 

Sec. 22. Proceedings when attorney-general need not be a party. R. S. c. 
II6, § 22. When in quo warranto proceedings the title to office in a private cor­
poration is involved, the petition or information may be brought in the name of 
the interested party and the attorney-general need not be a party thereto. 

137 Me. 122. 

Sections 1- 7 
Sections 8-9 
Sections Io--I2 
Sections 13-I5 
Sections I6-I7 
Sections I8-I9 
Section 20 
Sections 2I-23 
Sections 24-29 

Sections 30--34 
Section 35 

CHAPTER 117. 

CRIMES AGAINST THE PERSON. 

Murder, Assault With Intent and Attempt to Murder. 
Manslaughter. 
Rape, Assault With Intent. 
Abduction of \A/oman and Kidnapping. 
Robbery, Assault VVith Intent. 
Mayhem, Assault With Intent to Maim. 
Assault \iVith Intent to Commit Other Felony. 
Assault, Assault and Battery. 
Conspiracies, Blacklisting, Threatening Communications, and 

Malicious Vexations. 
Lihels. 
False Reports Concerning Banks, Loan and Building Asso­

ciations, and Insurance Companies. 

Murder, Assault With Intent and Attempt to Murder 

Sec. 1. Murder, definition; penalty. R. S. c. 129, § 1. Whoever unlawfully 
kills a human being with malice aforethought, either express or implied, is guilty 
of murder, and shall be punished by imprisonment for life. 

See c. !I8, § I, re burning of building may constitute murder; 37 Me. 469; 39 Me. 
66, 87; 51 Me. 222; 54 Me. 415; 57 Me. 582; 58 Me. 567-589; 95 Me. 372; I09 Me. 
202; 126 Me. 239; 131 Me. 228; 135 Me. 470; 136 Me. 243; 138 ),lIe. 151. 

Sec. 2. Murder, by unlawful acts to railroad property causing death; endan­
gering life, or injuring property; penalties. R. S. c. 129, § 5. Whoever wilfully 
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