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884 CRIMINAL PROCEEDINGS IN COURT. [TITLE XI. 

CHAP. 134. description of the offence charged, that the magistrate was authorized 
to require and take the same. 

Bail, hDW ex­
Dnerated be­
fDre and after 
defuult upDn 
their recDg­
nizance. 
1867. c. 110, 
§§ 1, 2. 

Sic. 23. Bail in criminal cases, at any time before default upon 
their recognizance, may exonerate themselves by surrendering their 
principal into court, or to the jailer in the county where the principal 
is helcl to appear, and delivering to the jailer a certified copy of the 
recognizance; and the jailer shall receive and detain such principal; 
and any person, so surrendered, may be afterwards bailed in the same 
manner as if he had been committed without recognizance. After 
such default, bail may surrender their principal, as before provided, 
and the court, on application therefor, being satisfied that the default 
of the principal was not with the consent or connivance of the bail, 
may remit the whole or any part of the penalty. 

CHAPTER 134. 
PROCEEDINGS IN COURT IN CRIMINAL CASES. 

OA.TR .ll.""D DUTY OF GILU.""D JURY. 

SEC. 1. Clerks Df CDurtS to. prepare alphabetical lists Df grlllld jurDrs. 

2. Grlllld jurDrs' Dath. 

3. FDrm Df affirmatiDn. 

4. ElectiDn Df fDreman. 

5. Term Df his Dffice1< 

6. Oath Df witnesses befDre the grand jury. List to. be retnrned to. .the CDurt. 

7. Grand jury to. present nll Dffences, appDint Dne to. take minntes, and· when dis­

missed may be recnlled. 

S. DisclDsures imprDper to. be made by grand jurDrs. 

BA.IL, AnIUIGN:llENT .AND TRIAL OF CiUMINliS. 

SEC. 9. In what cases persDns in prisDn, Dn charges Df capital Dffences, may be bailed 

Dr discharged, if nDt indicted. 

10. If indicted, when they may claim trial. 

11. Standing mute eqnivalent to' nDt guilty. 

12. Jury Df triol, hDW impanneled. Of peremptDry and Dther challenges. 

13. One .justice may try capital cases; j nstice Df superiDr cDurt fDr Cumberllllld 

cDnnty may try. 

14. Rights Df persDns indicted fDr felDny to. a CDPY Df indictment, if indicted fDr a 

capital Dffence Dr Dne pnnishable with state prisDn fDr life, a CDPY Df indict­

ment, list Df jurDrs and witnesses, at e.....:pense Df the state. 

f5. Prosecuting Dfficer may summDn witnesses; no. fees need.be tendered them; 

no. cost fDr witnesses where no. bill fDund, Dr fDr defect Dt rDads. 

16. Punishment fDr nDt atteniliI)g, when summDn,ed as a witness. 

17. ·Witnesses nDt to' be paid till secDnd Dr third dllY in cDntinued. cases; CDstS 0.1-

jDwed befDre arrest Dr trial, in certaiu cases; but no., extra charges fDr aid 

or Dtherwise, nnless on eXllminlltiDn Df Dfficer on Dath Dr Dther proDf,. 
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SEc.1S. Person arraigned, need not be asked how he will be tried; and dllntory pleas CHAP •. 134. 
may be ntiected nnless verified by oath. . 

. 19, Depositions may be tnken out of the st~te, ou request of defendant. Accused 

may be a witness, at his own request. Husband or wife may testify with 

the consent of the other. 

20. Facts to' be tried and challenges allowed as in civil cases, but no grand juror 

or person· with conscientious scruplcs about thc penalty of death, shall 

sit iu a capital case. 

21. Jmors' oaths and affirmations. 

22. When a person indicted shall, or may not, be present at his trial. 

23, View may be ordered by court. 

·24. When the court may postpone criminal trials, or discharge the jury. 

PATIlIENT OF PRIVATE CLAlllS FRO)! FORFEITED RECOGNIZANCES. 

SEC. 25. Payment of private claims out of forfeited recognizances. 

EXCEPTIONS, AND BAIL AFTER VERDICT. REVERSAL ON WRIT OF ERROR. 

SEC. 26. Questions of l!LW may be received ou report. Accused to givc recognizance, 

or be committed; aud, after verdict of guilty agaiust him, ouly ajustice of . 

the supreme judicial court, or !L person' appointed by thc justice who tried 

the case, can admit him to bail. 

27. Reversal of judgment on writ of elTor. 

OATH A.t.'ID DUTIES OF GRAND JURORS. 

SEC. 1. Prior to the commencement of each term of the supreme Clerks of 
. di . It' t hi h d . turn d th courts to pre-JU CIa cour ill any.coun y, to w c gran Jurors are re e, e pare lists of 

clerk of the court shall make out from the returns on the veillr.es an graudjurors. , .. ' R. S. c. 134, § 1. 
alphabetical list of such jurors. . See c, 106. 

SEC. 2. When the grand jury is to be impanneled, the clerk shall Grnndjurors' 

call the first two persons named on the list, and administer the follow- ~~~·c.134,§ 2. 

ing oath to them: "You, as grand jurors of this county of , ~~ ~~: ~~~: 
do solemnly swear, that you will diligently inquire and true present- ~~8Me. 573, 

ment make of all matters and things given you in charge. The 5S8]ll' 
51 c. 395. 

state's counsel, your fellows', and your own, you shall keep secret. 
You shall present no man for envy, hatred, or malice; nor leave any 
man unpresented for love, fear, favor, affection, or hope of reward; 
but you shall present things truly as they come to your knowledge, 
according to the best of your understanding. So help you God." 
The other jurors thall then be called, in such divisions as the court 
orders, and the following oath shall be administered to them: "The 
same oath which your fellows have taken' on their part, you and each 
of you on your part shall well and truly observe and keep. So help 
you God." 

SEC. 3. When any person returned as grand juror is conscien- FOl~ of offir­

tiously scrupulous of taking an oath, he may make affirmation; substi- if.a:r~~i34,§ 3. 
tuting the word "affirm" instead of "swear;" and also the words ' 
"This you do under the pains and penalties of Peljury," instead of 
"So help you God." . 
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CHAP. 134. SEC. 4. 'The grand jury, having been impanneled and instructed 
Elcc:ion of by the court, shall r~tire in company with an officer to their room, 
foreman. d h- 'I b b II .' . R. S. c.134,§4.an t ere e ect, y a ot, one of theIr number for foreman, and gtve 

notice thereof to the court, and the clerk shall record it.' 
Tenn of his SEC. 5. Such foreman shall continue in office during the time for 
office. h' h h . f' his . 1m b R. S. c. 134,§ 5. w lC e was returned; but m case 0 SIC ess or a sence, the 

jury may in like manner elect and announce to the court another fore- , 
man. 

Oath of wit- ~-: SEC. 6. The attorney general, county attorney, or foreman of 
nesscs before . ' . ' . 
thegrnndJury, the grand Jury, shall swear, or affirm, m the presence of the Jury, all 
~~s. c. 133,~ 6. witnesses who are to testify' before them, and a list the~~of shall be 

returned into court by the foreman before the jury is discharged, and 
filed and entered on record by the clerk. 

Grnndjury to SEC. 7. Grand juries shall present all offences cognizable by the 
present nil • d d . f h' b offcnces, &c. court at which they atten ; an may appomt one 0 t ell' num er to 
!'J~~:J~~,§7. take minutes of their proceedings to be delivered to the attorney, if 
What sufli- the jury' so directs; and when they are dismissed before the court 
cient indict- d' h b d' . I . mcnt for mnr- a JOurns, t ey may e summone agam, on any speCla,occaslOn, at 
~~~~1~~n- such time as the court directs. It is sufficient in' every indictment 
~~6~l:~' ;;i: for murder, to charge that the defendant did feloniously, wilfully and 
54 Me. 408. of his malice aforethought, kill and murder the deceased, and for 

maI\slaughter, to charge that the defendant did feloniously kill and 
slay the deceased, without setting forth the manner or means of 
death. 

Pisclosnres SEC. B. No grand juror or officer of the court shall disclose, that 
llllproper to be . di Ii J! 1 . Ii d . t . d made by grand an m ctment or le ony IS oun agams any person not m custo y 
~~S~~·. 134,§ 8. or under recognizance, except by issuing process for his arrest, unti 

he is arrested; nor shall any grand juror state how any member of 
the jury voted, or what opinion he expressed, on any question before 
them; and the court ,in charging such jury shall impress on their 
minds the provisions of this section. 

BAIL, ARRAIGNMENT A..'ID TRilL OF PRISO}"TERS. 

In what cases SEC. 9. Any person in prison, charged with a crime punishable 
~ri;~~Sm~y be with death, may be bailed or discharged, if he is not indicted at the' 
bhniled dOl' ?fiS- second term of the court in the county where the crime is alleged to 
c arge ,I not . 
indicted. have been comInitted, when there are two terms there in each year; 
R. s. c.134,§ 9. h' I h' d h 

If indicted, 
when they 
mlLy claim lL 
trial. 
R. S. c.134. 
§ 10. 
1860, c. 157. 

but when t ere IS on y one term a year t erem, an t e accused has 
been in prison six months before the first term and is not then 
indicted, he shall be bailed or discharged. 

SEC. 10. Any person in prison under indictment shall be tried or 
bailed at the first term next after the finding thereof, if he demands 
it, unless the courl; is satisfied that some of the witnesses on the part 
of the state have been enticed away, or detained from court by some 
cause beyond their control; and all persons under indictment for fel-
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. ony, if they have been arrested thereon; shall be tried or bailed at CHAP. 134. 
the second term after the finding thereof. Any person indicted, 
although he has not been arrested, is entitled to a speedy trial, if he 
demands it, in person, in open court. 

SEC. 11. When any person indicted stands mute; the court shall TIeing mnte; 
order the plea of not guilty to be entered, and it shall have the same fi~' c. 134, 

. effect as if he had pleaded not guilty. 

SEC. 12. When a person, indicted for an offence punishabla with Jury for hial, 
death, is put upon his trial, the clerk under the direction of the court, ~3~v empanel-

. shall place the names of all the traverse jurors summoned and in ~~~e~;s: J. 
attendance; in a box, upon separate tickets, and the names, after ~: s. c. 134, 

being mixed, shall be drawn from the box by the clerk, one at a time, § 1~. ~'7 
£ 

186 .. , c.~ ... 
or the purpose of constituting a jury of trial. All peremptory chal- 1867, c. 1!1S. 

lenges, except as herein ·provided, and all other challenges and objec-
tions to the juror drawn, shall be made and determined, and the juror 
Sworn or set aside, before another name is drawn, and so on until the 
panel is completed. The person indicted shall not challenge peremp-
torily, more than ten, of the jurors while the panel is being formed; 
but he may, before the trial commences, challenge peremptorily, one 
of the jurors from the panel. The supreme judicial court, may, by 
general rules, prescribe the mode of exercising the latter right of 
challenge. . 

SEC. 13. One justice of the supreme judicial court may hold a One justice . 
term thereof in any county, except ... the county of Cumberland, fo~' fal{a~~~.capl­
the trial of 'capital cases, and exceptions may be taken, as in other ~~~~~cc~~:t 
cases to their rulings and decisions. in Cumberland , '" county, same 

SEC. 14. The clerk shall, without charge, furnish, to any person rg~~';:133. 
indicted for a crime punishable by imprisonment in the state prison, a 1~68, c. 216. 

. f h . di t if h '. . di t d £ . . h bl b RVThts of pcr-copy 0 t e ill. ctmen ;. e IS ill C e or a crIme pums a e y so:!s indicted 
death or imprisonment in the state prison forille he shall furnish a for felony~ &c. , 'R. S. c. 134, 

copy of the indictment; a list of the jurors returned; and process to Urt c. 87. 

obtain witnesses, to be summoned and paid at the expense .of the 
state. Competent counsel sllall be assigned by the court in capital 
cases, when it appears that the accused has not sufficient means to 
employ counsel, and reasonable compensation shall be allowed by the 
court, to be paid out of the state treasury. 

SEC. 15. The prosecuting officer. shall have the same power to Prosecuting 
. £.. .. 1 h I k f h officer may ISsue a summons or mtnesses ill crIlllilla cases as tee er . 0 t e summon wit-

court; and no costs shall be taxed for witnesses before the grand jury R~s§:~. ~~4, 
in a case where no bill is found, nor in complaints against towns for § 15. 

defect of road, unless they are recognized so to attend, or summoned 
by order of the grand jury or prosecuting· officer; nor shall it be 
necessary to tender any fees to witnesses summoned in behalf of the . 
state. 
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CHAP. 134. SEC. 16. If any person, duly summoned as a witness in behalf of 
Pnnishment the state before any court or grand jury, without reasonable cause 
for not attend- f:'l t t th t' dId' d' h if h ing, &c. aI S 0 appear a e Ime an pace eSlgnate ill t e summons, e 
~\~. c. 134-, is not punished therefor as for contempt, he shall be punished, on 

indictment, by imprisonment less than one year, or by fine not exceed­
. ingone hundred dollars. 

Witnesses not SEC. -17 . No fees in criminal cases, continued after the first term, 
to be paid till. • 
second or third shall be allowed to WItnesses on the part of the state, lmtil the second 
day in con tin- d f th t . H k Oxfi d F nk1in p' t' d ned cases, &c. ay 0 e erm ill ancoc, or, ra ,lSca aqlUs, an 
fir e.134., Aroostook; nor until the third day in any other county, llllless legally 

summoned at an earlier day; and the court, in all such cases, previous 
to' the determination thereof, may allow such costs for justices, offi­
cers, aids, jurors, and witnesses, as are provided by law, to be paid 

_ from the county treasury; but no court or magistrate shall allow any 
charge for aid or other expenses of the officer in serving a warrant, 
except his stated fees for service and travel, llllless, ~n his examina­
tion, on oath, or on other evidence, they find such additional charges 
reasonable. 

Person ar- . SEC. 18. When a person is arraigned on any indictment, he need 
rai=ed need b k d h h will b . d d h . b notbe asked not e as e ow e e trle ; an w en a plea ill a atement, or 
~~i;d~&~~ill be other dilatory plea to an indictment is offered, the court may refuse 
fi~' e. 13,1, to receive it, until it is verified by affidavit or other evidence. _ 
15 Ue.104. SEC. 19. On application of the defendant in a criminal case, the 
2311le.1l1. • • k h d . " f . 
~~ lIle. 128: court may grant a COmmISSIOn to ta e t e eposltions 0 matenal 
,,' Ue. 329. 't ]. " t f.L1- t t t b t k " t t"" h 38 Ue. 298. WI nesses IVillg ou 0 =e s a e, 0 e a en on ill erroga ones ill t e 
39l\Ie.359. manner, have the effect, and be subject to the exceptions, as in civil 
Depositions • 
maybe taken causes; the prosecuting officer may join ill such comInission, and 
~~;pO:n~~~t~" name therein any material witness to be examined on the part of the 

h~ay testify at state.; but if the defendant does not use, at the trial, the depositions 
1S own re-

quest. Hus- so taken for him, those taken for the state shall not be used. In all 
band and wife "" • " 
by consent of cnmillal tl'lals, the accused shall, at his own request, but not othel'-
eacb othcr "b - t"tn Th h b -d .....!!' f h d may testify. WIse, e a competen WI ess. e us an or Wile 0 t e accuse 
fi~: e. 134., shall be a competent witness, "hen either is called, with the consent 
1859, e. ;02. of the respondent. 
1864., c. ~80 •. 
1865, c. 312. SEC. 20. -Issues of fact joined on indictments shall be tried by a 
1866, c. 53. . _ -. " 
Facts tried jury drawn and returned ill the manner, and challenges shall be 
and challcn.ges allowed to the prosecutinO' offi'er and the accused as in civil -cases' allowed as In I::l ~ , , 

ciTIl cases, &c. but no member of a grand jury finainO' an indictment, shall sit on 
R. S. c. 134., I::l 

~ 20. the trial thereof, if challenged therefor by the accused; nor shall any 
person be a juror in a capital case, who cannot conscientiously find a­
man guilty of an offence punishable with death. (a) 

(a) Practiee and evidence in criminal cases; 19 life. 225, 398; 21l\Ie. 14; 26l\Ie. 312; 
29 Ue. 329, 561; 30 l\Ie. 29, 182. 341; 31 lIle. 62; 32 lIle. 369, 585; 3! l\Ie. 36; 37l\Ie. 329, 
361; 38 Uc. 5H; 39l\Ie. 54.,68,70,78,291,359; 4.0 l\Ie. 559; !3 l\Ie. 11; 4.5l\Ie. 322; 4.6 
l\Ie. 531; 4.7 Ue. 4.!9; 4.8l\Ie. 218, 364; 51 l\Ie. 363, 395; 53l\Ie. 125, 328,548; M.l\Ie. 24, 
569; 55 l\Ie. 200. 
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SEC. 21. The following oath shall be administered to jurors in CHAP. 134. 
capital cases: "You swear, that you will well and truly try, and true Jurors' .oaths; . affirmations. 
deliverance make, between the state and the prisoner at the bar, R. s. c. 134, 
whom you shall have in charge, according to your evidence. So help § 21. 

. you God." In all other criminal cases, the following: "You sivear, 
that you will well and truly try the issue between the state and the 
defendant, according to your evidence. So help you God." A:ny 
juror conscientiously scrupulous of taking an oath may affirm in the 
mode described in section three. 

SEC. 22. No person indicted for felony shall be tried, unless Whh_,ejna'person s lll, or may 
present during the trial; but persons indicted for less offences, at not,. he ~resent 
h . d b I - f b' d' h' b at hlS tnal. t ell' own request an y eave 0 court, may e trw ill t ell' a sence,. R. S. c. 134, 

by their attorney. § 22. 

SEC. 23. The court may order a view by any jury in a' criminal ~~e;·c. 134, 
cue. §~ 

SEC. 2:1:. The trial of any criminal case, except a capital one, Whetn the' . . cour IDay 
may be postponed by the court to a future day of the same term, or postpone crim-
h

· di h d d . . . lTIal cases, &c. 
t e Jury sc arge therefrom, an the case continued, jf justice will R. S. c.134, • 

. §24 
thereby be promoted. . 

P.A.YMENT OF PRIVATE CLAIMS FROM FORFEITED RECOGhTIZ.A.NCES. 

SEC. 25. When the penalty of a recognizance to prosecute an Pn:yment o~ . . pnvate ehuIDs 
appeal IS paId to the clerk of the court or county treasurer, the court ont of fo~eit-

ed reeO!!IllZan­
may award to any person therefrom the same sum he would have been ces. " 
entitled to receive from the penalty !Jflixed to the offence, jf paid on f2~' c. 134, 
conviction, and not on recognizance. 

EXCEPTIONS A.J.'ID BAIL AFTER VERDICT. REVERSAL ON WRIT OF ERROR. 

SEC. 26. ',A question of law allowable by exceptions, may be re- Defendant 
served on a report signed by the presiding justice, and in such case, :ala~~~ai1 
and where exceptions are allowed, the defendant may, when the case, Pti~ndinf~ a ques on 0 

offence charged is· bailable, recognize with sureties, in such sum as law. -
the court orders, with conditions' substantially as follows: The condi- ~e~=ance. 
tion of this recognizance is such that, whereas there is now pending 
in the--court within and for the county of an indictment Mteryerdict , , , cl~~= 

acrainst the said----for the crime of in the course of be.admitted to 
o . , bml only by 

the proceedings upon which questions of law requiring the decision of j~dge trying 
h .. f h . di 'al . h . . jf h hun, or some t . e JustICes 0 t e supreme JU CI court ave arIsen; now t e pe!,son up-
said----shall personally appear befor'e the said---' court, to hf:.ted by 
be held in ana for the said county, from .term to term, until and f2~:e.134, 
including the term of said court next after the certificate of decision ~~6iie:'2~~: 
shall be received from said justices, and shall abide the decision and 38 Me. 296. 

d f 'd d d . h li h hi 298, 574. or er 0 sal court, an not epart Wit out cense, t en t s recog- 40 Me. 129. 
. h II b 'd If h d t . h' h II b 41 Me. 165. nlZanCe s a e VOl • e oes no so recognIZe e s a e com- 42 Me. 384. 

mitted, When a. verdict of guilty is rendered against any person for ~~ M:: ~~~: 
an offence punishable by imprisonment in the state prison, he shall be 
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CHAP. 135. admitted to bail only by the justice trying him, l)y some person by 
him appointed therefor, or by Some other justice of the court. 

~.~~s~ ~~n- . SEC. 27. WheJ? a final judgment in any criminal case is revers­
~ence,proceed- ed by the supreme judicial court, upon a writ of error, on account of 
lngs. 
1870, c, 90. error in the sentence, the comt may render such judgment therein as 

should have been rendered, or may remand the case for that purpose 
to the court before whom the conviction was had. 

CHAPTER ·135. 

sm,'TENCE, A..t.~D ITS EXECUTION IN CRL\IINAL CASES, AND THE LIBER- . 

.A.TION OF POOR CONVICTS. 

SEC. 1. 

2. 

3. 

4. 

WlLI.T SENTENCE MAY DE AWAnDED. 

No person pnnished till convicted; and what sentence may be passed, when 

none is provided by law. 

No convict sent to state prison less than a year, and when he is [Q be punished 

by imprisonment and a fine, he may be sentenced to either or both. 

Punishment, when convict has before been sentenced to state prison. 

In what cases sureties to keep the peace may be required in addition to the 

other punishment. 

EXECUTION OF SENTENCE. 

SEC. 5. Minutes made by the clerk, when suffieient authority for the officer. 

6. Removal of convic~ to the state prison, upon sentenee. 

L" CAPITAL CASES. 

SEC. 7. Copy of evidence to be made and certified by judge, npon conviction. Copy 

of whole record to be sent to governor. 

S. .Governor and council shull review. Unless pardon or commntation is granted, 

governor shull issne his warrant for execution in one year after sentence. 

9. Disposition of convicts under sentence of death. 

10. Howand where sentence of death shall be execnted, mi.d who may be present. 

11. Sheriff's return to be made and filed in the office of secretary of state. 

LIllERATION OF POOR CmiTICTS. 

SEC, 12. Persons imprisoned for non-payment of fines or costs, may be liberated by 

the sheriff, ufter thirty days, on giving theb: notes. and It sworn sehednle 

of their pruperty. 

13. Sneh notes a lien on their real estate, and execntion thereon may be pro­

ceeded with as in other cases. . 

14. Penalty for willfnliy making a false schednle of property. 

WHAT SENTENCE MAY BE AWARUED. 

No person can SEC. 1. No person can be punished for an offence till convicted 
be punished, th f . t h' ., d' t' f th d . Wh till convicted. ereo m a cour avmg JurlS lC Ion 0 e person an case. . en 
~8fo:~.lt16.§ 1. no punishment is provided by statute for an offence, a person convict· 

ed thereof shall be imprisoned less than One year or fined not 
exceeding five hundred dollars. When it is provided that he shall; 
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