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TITLE XI.J COMMENCEMENT OF PROSECUTIONS~ 

CHAPTER 133. 
COMllENCEMENT OF PROCEEDL. ... mS IN CRIMINAL CASES. 

WHE!i' PERSONS :lU,Y DE PROSECUTED WITHO.UT L"DICTMENT. 

SEC. 1. No perspn bound to answer for an offeuce without iudictmeut, except for con­

tempt, by information, aud before magistrat1ls aud courtsmar.tinl •. 

WHO MAY ISSUE CRIMINAL ~ROCESSES. 

SEC. 2. Justices of the supreme jndicial conrt and magiStrates may issue processes in 

criminal cases. 
a. officer, making complnint officially, may swear to it accordiug to his knowl­

edge and belief,. and witnesses may be summoned in a warrant or by snb­

pcena •. 

AnRESTS WITHOUT W.llI.lllNTS. 

SEC. 4. Officers may arrest without warrant persons violating law until warrnnt can 

be obtained, and have their fees, if they aet in good fnith. 

ARRESTS IN OTHER COUNTIES. 

SEC. 5. The accused may be pursued into other counties. arrested and brought back 

6. How he may be discharged in the connty where he is arrested, if for a baila­

ble offence. 

Tlu...."SFER OF PERSONS CR.!.RGED WITH CRIME IN Two COUNTIES. 

SEC. 7. Accnsed may be transferred to another cQunty upon order •. 

8. Duty of officer when order is issued. 

EXA.:llINATION OF .• PFFE~'DERS, 

SEC. 9, Examinatiou of persons arrested; magistrate may associate another with him 

without fees. 
10. Adjournment of examination on recognizance or commitment. How offender 

may be bronght before the magistrate at the adjournment. 

11, Proceedings if party fnils to appear. 
12. Mode of examination; witnesses may be exa~ued separately, and testimony 

taken in writing. 

13, When the accused shill be discharged, when sentenced, and when bound over 

or committed. 

PROCEEDINGS ON CO:ll:llIT){ENT' OR BnmISG OVER. 

SEC. 14. Magistrate to recognize material witnesses or commit them. 

15. How married women and minors may recognize. 

16. Who may bail the accused after commitment. 
17. Examinations and recognizances to be returned to the county attorney or 

clerk, and magistrate compelled to do so by rule or capias of the conrt. 

WHEN PROSECUTIONS M..!.Y DE DISMISSED. 

SEC. lB. What prosecutions may be dismissed on satisfaction for private injury. 

19. Such discharges to be filed with the clerk or jniler. 

REMEDIES ON RECOGNIZ.A...,(CES. B.!.IL, HOW DISC,H.lll.GED •. 

SEC, 20. Forfeited recognizances to be defaulted and process issned thereon. Sureties 

may pay the amonnt to county treasurer or clerk and be discharged. 
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880 COMMENCEMENT OF PROSECUTIONS. [TITLE XI.' 

CHAP. 13,3. SEC. 21. Conrt may remit the penalty; and the sureties may surrender the principal, 

hnt only twice in the same case. 

22. Certain forms in proceedings on recognizances nnessential. 

23. Bail may surrender plincipal before or after default on their recognizance. 

, Effect. 

WHEN PERSONS MAY BE PROSECUTED WITHOUT INinCTMENT. 

No person SEC. 1. No person shall be held to answer in any court for an 
bound to an- II . J.' d b 
swer for an a eged offence, unless on an indictment 10un y a grand jury, 
offence -with- J.' f t l' th J.' II . out indict- except lor cont~mpt 0 co:ur ane ill e 10 owmg cases: 

R
meSnt, &c. § 1 l1irst.-When prosecutions by information are expressly author­
.• c,133, • 

ized by statute. 
Second.-In proceedings before municipal and police courts, 

trial justices, and courts martial. 

WHO MAY ISSUE CRIMINAL PROCESSES. 

Justices of the SEC. 2. The' justices of the supreme judicial court, judges of 
s. J. C, and • • al 1 l' . t d tr' l' . . th' ., h magistrates mUlliClp am po ICe cour s, an la Justices ill err counties, ill t e 
may issue pro- . 'd d' -h t h d d d thirty t·· . ccsscs, &c, manner pro VI e ill c ap er one un re an - wo, ill vacation 
~86t ~.]::: ~ i: or term time, may issue processes for the arrest ?f persons charged 
~ Me. 2g. with offences. 
,,9 Me. M12, . 
476.' SEC. 3. 'When it is the duty of an officer to make complaint 
Officer making b J.' • t t h ak th t't din t hi 1m 1 complaint, &c. elore any magIS ra e, e may m e oa 0 1 accor g 0 s ow -
R S. c. 133, § 3. edge and belief, 

.AlW.ESTS WITHOUT W ARRA}''TS. 

Officers may SEC. 4. Every sheriff, deputy sheriff, constable, city or deputy 
arrest without marshal watchman or police officer shall arrest and detain persons 
warrant, &c. " , 
R S. c.133, § 4. found violatincr any law of the state, or any le~ ordinance or by-
10 lI1e. 473. '" • "'. 
36111e.317. law of a town, until a legal warrant can be- obtamed, and shaH be 
42 Me. 384. • I d 1 I £ J.' h . b t 'f . d . h entit e to ega ees lor suc serVIce; u 1, ill so omg, e act,s 

wantonly or oppressively, or detains a person without a warrant 
longer than is necessary to procure it, he shall be liable to such per­
son for the damages suffered thereby. 

ARRESTS IN OTHER COmT'fIEs. TRANSFER OF PERSONS CHARGED WITH 

CRIME IN TWO COUNTIES. 

SEC. 5. When a person charged with an offence in any county, 
The accused. • 

. may be pur- before or after the Issue of the warrant, removes, escapes, or IS found 
sued into other , f' h ffi h' th t d h" counties, &c. out 0 It, teo cer avmg e warran may pursue an arrest llll ill 
r7~~:i~~:§5. in any other county, command aid as in his own county, and convey 

him to the county where the offence was committed, 
How dis- SEC. 6. If the offence charged is not punishable with death or 
charged in ~ imprisonment in the state prison, the officer shall, on request of the 
county where 
arrested, &c. accused, take him before a magistrate of the county where he is 
R.S.c.133,§ 6. t d d h . tr·t 'th t . ti' t k . arres e ; all sue magis a e, Wi ou any examilla on, may a e 
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his recognizance with sufficient sureties for his appearance at the next CHAP. 133. 
court, or before any magistrate having cognizance of the offence in 
the COlillty where it was committed, and thereupon the accused shall 
be discharged; and the magistrate shall certify that fact on the war-
rant, and deliver the same with the recognizance to the officer, and 
he shall immediately deliver them to the clerk of the court or magis-
trate before whom the accused recognized to appear. 

SEC. 7. When a person is imprisoned or' held lillder arrest in one Of the transfer 
. . f th . d' . It' . t tim of persons COlillty, any JustICe 0 e supreme JU ICla cour, ill erm e or when charged " 

vacation, may order the removal of such person into another COlillty, :~c~~J~s~n 
when complaint has been made and warrant issued, or an indictment ~~618,~: 134, 

has been fOlilld, chargiri.g the person so arrested or imprisoned, with ' 
the commission of a crime in such other COlillty, for examination or 
trial lillder said complaint or indictment; but he shall be satisfied 
before issuiri.g such order, that the administration of speedy and 
impartial justice requires it. ' 

SEC. 8. The officer holding the person described in such order, Dnties of offi­

shall deliver him to the officer presenting it, and give to him an ~ri~o~~~a.;~~ 
attested copy of the same, and of the complaint and warrant, or ~ff:cer 
. . d' d Th ffi . . 0 ng order indictment on which such or er JS fOlillde . e 0 eel' recelVlllg the of court. 

d h II b · him b £ th t' 1868, c. 134,§ 3. accuse person, s a rillg e ore e proper cour or magtstrate, 
in the COlillty to which he ifJ removed; for examination and trial, and 
make due return of his proceedings. 

EXAMINATIONS OF OFFENDERS. 

SEC. 9. Every person arrested fer any offence shall be brought E . ti·· xnmma ons 
before the magistrate issuiri.g the warrant, or some other in the same of persons ar-

• . • rested, &c. 
county, for exammation; and the warrant, With a proper return there- R. s. c. 133,§ 7. 

on, signed by the officer serving it, shall be delivered to the magis-
trate, who may associate another magistrate with him in such exam-
ination, but no fees shall be taxed for him. 

SEC. 10. .A:ny magistrate may adjourn an examination before Adjonrnment 

him, from time to time, not more than ten days at a time, and may o,f examina-
. . th d' h uffi' . £ his . tion on recog-recogrnze e accuse Wit s . Clent sureties or appearance nizan<;e or 

before him at. the time of adjournment; but if no sufficient sureties &oc~Illltment, 
are offered, or the offence is not bailable, the accused shall be com- fi~: c. 133, 

mitted to jail by an order of the magistrate, stating briefly· the 48 Me. 576. 

offence with which he is charged, and that he is committed for exam-
ination at a future day therein named, and, on the day appointed, he 
may be brought before such magistrate by his verbal order to the 
officer committing him, or by a written order to any other person. 

SEC. 11. If the party so recognized does not appear at the time P din rocee gs, 
of such adjournment, the magistrate shall record his default, and cer- if party fails 

tify th ' . d h d h . di . to appear. e recogrnzance an sue recor to t e supreme JU Clal court, R. s. c. 1~3,§ 9. 

56 
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CRAP. 133. there to be proceeded with as any other forfeited recognizance in a 
criminal case. 

Examination, 
&c. 
R.S. c.133, 
§to. 

When accused 
shall be dis­
charged, &c. 
R. S. c. 133, 
§11. 

S:8'c. 12. When the accused is brought before a magistrate, he 
shall first examine, in the presence of the accused, on oath, the com­
plainant and witnesses to support the prosecution as to all pertinent 
facts, and then the witnesses in defence; the witnesses on both sides 
may be examined, each one separately from all the others; and the 
witnesses for may be kept separate from those against the accused 
during the examination, according to the directions of the magistrate, 
who may reduce the testimony of any witness to writing, when he 
thinks it necessary, mid requll'e him to sign it. 

SEC. 13. If it appears on the whole examination that no offence 
is committed, or that there is not probable cause to charge the 
accuse-d; he shall be discharged; but if it appears that an offence is 
committed, that there is probable cause to charge the accused, and 35 ,lie. 129. 

37 illc. 130. 
41 lIle. 430. 
4.7 1I1e. 462, 

-the offence is bailable, and sufficient- bali is offered, it shall be taken, 

lIIa,dsITate to 
recognize ma­
teria.! .:witness­
es or commit 
them. 
R. t:i. c. 133, 
§ 12. -

and the accused discharged; but if it is not bailable, or no sufficient 
bail is offered, the accused shall be committed to prison to await a 
trial. If the offence is within the juriscliction of the magistrate, he 
shall try it, and award sentence thereon. 

PROCEEDINGS ON COMMITMENT OR DINDING OVER. 

SEC. 14. When the- accused is committed, or bound over for tri~l 
to a higher court, the magistrate shall order the material witnesses 
against him to recognize to appear and_ testify at said court; and 
when he is satisfied th:re is reason t<> believe that any of them will 
not perform the condition of his own recognizance, he may order him 
to recognize with sufficient sureties; and if he refuses to recogrnze as 
required, in either case, he may be committed to prison -and remain 
till discharged by law. 

ITow married SEC. 15. Any person may so recognize for a married woman or 
women and 
minors may minor to appear as a witness, or the magistrate may take the recog-
recognize. nizance of either in a sum not exceeding twenty dollars, which shall R. s. c.133, 
§ 13. be valid notwithstanding such disability. 
Who may bail SEC. 16. Any justice of the supreme judicial court, or any two 
;~~e;~~~~it- justices of the peace and quorum for the county, on application of a 
ment. nail! prisoner committed before verdict of guilty, for a bailable offence, or 
not to be re-
duced by tho for not fimling sureties to recognize for him, may inquire into the 
j nstices, &c. 
R. S. c. 133, case and admit him to bail. ]3utthe amount of such bail 01' recog-
§ 141' 9~ nizance shall not be reduced by said J'ustices of the peace and 186 , C. ~I. 

Examinations 
and recogni­
zauees to bc-

quorum, if the supreme judicial court is in session in the. county, or 
if a justice of such court is resident in the town where the accused 
is confined. 

SEC. 17. All the examinatio~s and recognizances, taken by a 
magistrate under this chapter, shall be certified and returned to the 
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couuty attorney or clerk of the court, at which the accused is to CHAP. ]33. 
appear on or before the first day of its session' and if the maO'istrate returned, &c. 
'. ' . • 1:) • R. S. c. 133, 

neglects so to do, he may be compelled by rule of court, or if that IS § 15. 

disobeyed, by attachment for contempt. 

WHEN PROSECUTIORS MAY BE DISCO~"rTh"'UED. 

SEC. 18. When a person is recognized or committed by a magis- ~at pl'Ose-
• • • . •. cutIOns may 

trate, or ]S lIldICted for an assault and battery, or other mIsdemeanor, be dismissed 
. h ." d h d b 'vil tie t on SD.tistuction for whICh t e party lIlJure as a reme y y a Cl ac on, excep for priVD.te 

felonious assaults, assaults upon or resistance of an officer of justice ~l!s~Yd. 133, 

in the execution of his duty, and assaults and batteries of such § ]6. 

officers, if the injured party appears before the magistrate or court, 
and in writing acknowledges satisfaction for the injury, on payment 
of all costs, the court may stay all further proceedings and discharge 
the defendant; the magistrate may discharge the recognizance, 
supersede the commitment by his written order, and discharge the 
recognizance of the witnesses. 

SEC. 19. .Any order discharging recognizances shall be filed in Such dis-
..• • chargcs to be 

the office of the clerk of the court, at which the party and WItnesses filed with clerk 

are to appeal'; and an order, superseding a commitment shall be ~~ js~i~.ri33, 
delivered to the jailer; and if so filed or delivered, and not other- § 17. 

wise, shall bar all remedy by civil action for such injury. 

REMEDmS OR RECOG~'IZA..c'WES. BAIL, HOW DISCHARGED, 

SEC. 20. When any person, under recognizance in a criminal Forf~ited re-
. .. . III d I b CO!!UlZanCes to case, fails to perform .1tS condition, s efau t shall e recorded, and be"defaulted 

process ~hall be issued against such of the conusors as the prosecut- ~~·s. c. 133, ' 

ing officer directs, but no costs shall be taxed for travel in the suit; ~lte. 200, 

but any surety may be discharged by paying to the county treasurer, 539. 

b £ 
. . . . 41 Me. 3J4. 

e ore or after prqcess, the amount for which he IS bound as surety, 
with costs, if any, or depositing it with the clerk of the court where 
the recognizance is filed. 

SEC. 21. When the penalty of any recognizance in a criminal Ct?urt IDD.y re-
. £ 1'£ 't d . f:' . .. al . . mIt penalty, case]s 0 eI e ,on sCIre aClas agamst prmClp ,SlIreties, or WItness- &c. • 

th t li tie f d £ d . all It S c 133 es, e cour , on app ca· on 0 any e en ant, may rellllt . or any § i9:' , 
part of the penalty; or the sureties m[1Y sunender the principal in ~~ ~~: ~~~. 
court at any time before final judgment on scire facias, and be dis-
charged by paying the costs of suit; but if a principal has been thus 
surrendered twice, and is again release-d on bail in the same case, the 
sureties in such third, or any subsequent recognizance, shall not be 
so discharged. 

SEC. 22. No action.on such recognizances shall be defeated nor CertD.in forms . , . 
J. udgment thereon anested, for any omission to record a default of the III proeet~dIl'ngs 

~ llnessen lD. • 

principal or surety at the proper term, nor for any defect in the form R~ S. c. 133,. 

of the recognizance, if it can be sufficiently understood, from its § _0. 

tenor, at what court the party or witness was to appear, and from the 



884 CRIMINAL PROCEEDINGS IN COURT. [TITLE XI. 

CHAP. 134. description of the offence charged, that the magistrate was authorized 
to require and take the same. 

Bail, hDW ex­
Dnerated be­
fDre and after 
defuult upDn 
their recDg­
nizance. 
1867. c. 110, 
§§ 1, 2. 

Sic. 23. Bail in criminal cases, at any time before default upon 
their recognizance, may exonerate themselves by surrendering their 
principal into court, or to the jailer in the county where the principal 
is helcl to appear, and delivering to the jailer a certified copy of the 
recognizance; and the jailer shall receive and detain such principal; 
and any person, so surrendered, may be afterwards bailed in the same 
manner as if he had been committed without recognizance. After 
such default, bail may surrender their principal, as before provided, 
and the court, on application therefor, being satisfied that the default 
of the principal was not with the consent or connivance of the bail, 
may remit the whole or any part of the penalty. 

CHAPTER 134. 
PROCEEDINGS IN COURT IN CRIMINAL CASES. 

OA.TR .ll.""D DUTY OF GILU.""D JURY. 

SEC. 1. Clerks Df CDurtS to. prepare alphabetical lists Df grlllld jurDrs. 

2. Grlllld jurDrs' Dath. 

3. FDrm Df affirmatiDn. 

4. ElectiDn Df fDreman. 

5. Term Df his Dffice1< 

6. Oath Df witnesses befDre the grand jury. List to. be retnrned to. .the CDurt. 

7. Grand jury to. present nll Dffences, appDint Dne to. take minntes, and· when dis­

missed may be recnlled. 

S. DisclDsures imprDper to. be made by grand jurDrs. 

BA.IL, AnIUIGN:llENT .AND TRIAL OF CiUMINliS. 

SEC. 9. In what cases persDns in prisDn, Dn charges Df capital Dffences, may be bailed 

Dr discharged, if nDt indicted. 

10. If indicted, when they may claim trial. 

11. Standing mute eqnivalent to' nDt guilty. 

12. Jury Df triol, hDW impanneled. Of peremptDry and Dther challenges. 

13. One .justice may try capital cases; j nstice Df superiDr cDurt fDr Cumberllllld 

cDnnty may try. 

14. Rights Df persDns indicted fDr felDny to. a CDPY Df indictment, if indicted fDr a 

capital Dffence Dr Dne pnnishable with state prisDn fDr life, a CDPY Df indict­

ment, list Df jurDrs and witnesses, at e.....:pense Df the state. 

f5. Prosecuting Dfficer may summDn witnesses; no. fees need.be tendered them; 

no. cost fDr witnesses where no. bill fDund, Dr fDr defect Dt rDads. 

16. Punishment fDr nDt atteniliI)g, when summDn,ed as a witness. 

17. ·Witnesses nDt to' be paid till secDnd Dr third dllY in cDntinued. cases; CDstS 0.1-

jDwed befDre arrest Dr trial, in certaiu cases; but no., extra charges fDr aid 

or Dtherwise, nnless on eXllminlltiDn Df Dfficer on Dath Dr Dther proDf,. 
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